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AUTHOR'S    PEEFACE, 


The  History  of  the  Constitution  of  England  has  hitherto 
only  been  written  with  regard  to  the  Middle  Ages,  and  separate 
centuries  since  the  Reformation.  In  venturing  to  draw  a 
picture  of  the  thousand  years'  Constitutional  History  of  such 
^  nation,  I  must  necessarily  begin  with  an  apology  in  order 
to  explain  the  shortcomings  and  inequalities  of  my  work,  and 
in  some  measure  to  justify  them  in  the  eyes  of  the  benevolent 
reader. 

My  writings  upon  the  English  Constitution  did  not  originate 
in  a  uniform  scientific  plan;  my  Eoman  law  professorship 
offered  few  points  of  connection  with  this  subject,  although 
I  am  much  indebted,  in  these  writings,  to  the  works  upon 
the  history  of  Law  of  my  revered  teacher,  von  Savigny.  It 
was  rather  the  efforts  for  reform  in  the  German  legal  pro- 
cedure which  gave  rise  to  these  essays.  Brought  up  in  the 
laborious  and  strict  school  of  Prussian  Judges,  at  a  time 
when  the  whole  task  of  formulating  the  matter  in  litigation 
was  entailed  upon  the  judge  who  personally  directed  the 
pleadings  of  the  parties,  and  having  acquired  a  personal 
knowledge  of  the  political  and  social  state  of  Germany, 
England,  and  France,  I  had  become  sufficiently  intimate  with 
the  advantages  of  our  nation  of  officials,  as  well  as  with  the 
Avcak    points    of  our   system,    both    in   legal   procedure  and 
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administration.  I  fdt  most  ktcnly  tlio  mccssity  of  tlic  finnhi- 
nieutiil  ruforniH  in  lliiH  department,  which  I  have  for  many 
years  advocated  in  ray  academical  lectures,  at  a  time  when 
the  majority  of  my  colleagues  stood  aloof  from,  and  were 
opposed  to.  the  reforms  that  have  since  been  introduced.  It 
was  precisely  the  difl'orenccs  in  opinion  upon  this  subject 
which  gradually  led  me  to  the  conviction,  that  the  so-called 
philosophical  schemes  in  public  law  chiefly  originate  in  a  lack 
of  positive  knowledge  of  circumstances.  My  own  work  on 
"Trial  by  Jury"  (Berlin,  1840)  bears  witness  to  the  truth  of 
this  statement. 

It  was  the  period  of  storm  and  stress  in  1848  that  first  led 
me  from  the  domain  of  law  to  the  wider  one  of  politics.  A 
closer  acquaintance  with  the  condition  of  affairs  in  France  and 
England,  more  especially  with  the  excellent  treatises  of  Lorenz 
Stein  on  those  of  the  latter  country,  made  me  somewhat  re- 
served and  doubtful  in  my  attitude  towards  the  new  con- 
stitutional development.  I  declined  a  summons  to  the  National 
Assemblies  of  that  time,  and  preferred  to  take  part  in  the 
administration  of  a  great  provincial  system,  which  gave  to  my 
political  ideas  a  more  practical  direction,  corresponding  to  the 
experience  that  the  ruling  class  in  England  gains  every  day 
in  its  provincial  activity. 

The  constitutional  struggles  in  Prussia  soon  took  the  shape 
of  a  decisive  conflict  between  the  old  and  the  new  form  of 
society ;  a  dispute  which  was  to  be  finally  settled  in  Prussia 
for  the  whole  of  Germany,  I  was  led  by  this  struggle  to 
examine  with  greater  care  into  the  real  origin  of  the  social 
relations  of  the  various  classes  in  Cent^-al  Europe,  in  order  to 
illustrate  the  rights  and  wrongs  of  Feudalism  and  Democracy 
by  the  position  of  classes  in  England  ("  Adel  und  Ritterschaft 
in  England,"  2nd  edition,  1S53).  The  recognition  this  work 
obtained  in  many  circles  encouraged  me  to  further  labour. 

Meanwhile    the   ministerial   government    in    Prussia    had 
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proceeded  in  a  direction  which  might  well  be  considered  a 
realization  of  the  theories  of  Constitutional  Government 
which  had  prevailed  up  to  that  time  ;  but  its  effect  in  Prussia 
was  suflicient  to  demonstrate  how  utterly  inapplicable  to 
Germany  were  the  French  and  Belgian  models.  When  this 
confusion  was  at  the  worst,  between  1853  and  1856,  I  began 
my  investigations  in  the  domain  of  English  Administrative 
Law,  the  most  difficult  of  the  whole  series  of  the  labours, 
and  one  that  I  might  well  compare  to  a  walk  through  a 
primaeval  forest.  With  good,  though  incomplete  sources  of 
reference  at  hand,  I  succeeded  in  tracing  amongst  the  chaos 
of  disconnected  antiquarian  matter  piled  up  around  Black- 
stone's  Commentaries,  a  connected  system  of  laws  reaching 
back  into  the  Middle  Ages,  while  Parliamentary  papers  enabled 
me  to  produce  as  realistic  a  picture  as  possible  of  the  adminis- 
tration of  to-day  ("  Geschichte  uud  heutige  Gestalt  der  Amter 
in  England,"  1857).  This  tract  was  written  not  merely  in 
reference  to  the  Prussian  abuses  of  administration,  but  was 
intended  to  draw  attention  to  just  what  the  constitutional 
theories  had  forgotten  in  their  long  struggle  for  a  suitable 
popular  representation,  viz.  that  building  up  of  a  fair  adminis- 
tration from  the  lowest  foundation,  which  is  a  necessary 
element  in  a  popular  state.  This  w^ork  has  not  been  without 
its  influence  upon  Germany  in  filling  up  a  material  gap,  and, 
if  I  am  not  mistaken,  it  has  in  England  also  influenced  some 
later  views  of  Constitutional  History. 

Being  dissatisfied  with  this  partial  view  of  the  subject,  and 
having  obtained  a  more  complete  body  of  material  upon  which 
to  work,  I  ventured  upon  the  task  of  writing  a  history  of  the 
English  Parliament.  But  the  task  of  developing  the  system 
of  English  polity  in  its  true  aspect,  led  to  my  intended  History 
of  Parliament  becoming  a  detailed  history  of  the  English 
administrative  law  ("Englisches  Verwaltuugsrecht,"  2ud  ed., 
1807,  vol.  j..  Historical  pt.,  048  pages). 
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Meanwhile,  in  the  year  1858,  constitutional  monarchy  was 
rcHtored  as  the  form  of  government  in  Prussia,  with  the  honest 
endeavour  to  return  to  an  administration  according  to  tlie 
law,  and  to  proceed  with  the  construction  of  the  inner  fabric 
of  the  State.  Together  with  many  of  my  political  friends 
1  hoped  that  the  time  had  arrived  for  "  opposing  positive 
tendencies  to  the  negative  tendency  of  our  national  policy, 
for  exchanging  vague  and  formless  efYorts  for  fixed  and  settled 
aims  and  objects  to  be  gained  by  attainable  means."  With 
regard  to  the  reorganization  itself,  every  one  was  satisfied 
that  a  system  of  "self-government"  was  a  necessity;  but 
each  of  the  two  political  parties  in  the  realm,  and  the  body 
of  State  officials,  respectively  understood  by  this  term  three 
very  different  and  wholly  incompatible  systems.  It  was  the 
natural  consequence  of  a  state  of  affairs,  in  which  the  official 
world  and  two  distinct  orders  of  society  had  been  involved 
for  a  whole  generation  in  a  dispute  concerning  the  constitution. 
It  was  no  easy  matter  gradually  to  reconcile  prevailing  ideas 
to  the  truth,  that  in  a  modem  state,  parishes  and  district 
unions  can  no  longer  be  autonomous  bodies,  but  are,  primarily, 
only  the  executive  organs  of  our  more  fully  developed  admin- 
istrative law,  and  that  local  rates  cannot  be  severed  from 
our  system  of  political  economy.  Hence  a  legislation  that 
would  rise  above  all  party  views  was  seen  to  be  a  vital 
necessity ;  just  as  in  England  the  inner  fabric  of  the  con- 
stitution was  not  the  outcome  of  parliamentary  legislation, 
but  proceeded  in  its  day  from  the  organic  laws  dictated  by 
the  Privy  Council.  In  order  to  further  these  legislative 
labours,  or  at  least  to  prevent  an  overhasty  imitation  of  the 
French  model,  in  the  regulation  of  parishes  and  districts, 
there  appeared  a  work  which  I  had  somewhat  speedily  com- 
pleted, entitled  "  Die  Englische  Communal- Verfassung  odcr 
das  System  des  Self-government  "  (1860).  Soon  afterwards 
I  was  able  to  rewrite  with  greater  care  my  history  of  "self- 
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government  "  ("  Engl.  Communal-Yerfassung,"  2nd  ecL,  18G3), 
and  to  give  a  description  of  the  modern  English  municipal 
reforms  down  to  the  times  when  the  organic  legislation  in 
Prussia  really  began  its  work  ("Engl.  Communal- Verfassung," 
3rd  ed.,  1871). 

After  the  Prussian  and  with  it  the  German  constitutional 
question  had  been  successfully  solved,  the  time  for  actual  con- 
struction had  arrived,  viz.  the  time  for  positive  reforms  of  our 
administrative  system,  especially  our  police  laws,  local  jrnis- 
diction,  local  taxation,  municipal  regulations,  etc.  ("  Yer- 
waltung,  Justiz,  Eechtsweg,"  etc.,  Berlin,  1869).  For  Prussia 
I  made  the  principal  basis  of  my  work  the  reformed  adminis- 
trative and  social  legislation  of  Stein  and  Hardenberg,  the 
municipal  regulations  of  1808,  and  the  existing  parochial 
system  in  country  and  town.  But  whilst  I  carefully  avoided 
transferring  into  our  German  institutions  any  name  or  insti- 
tution from  English  life,  yet  in  all  cases  where  our  officials 
had  no  practical  experiences  at  hand  to  guide  them  in  new 
combinations  in  administrative  law  or  local  government,  I 
made  use  of  parallels  taken  from  England.  In  subsequent 
years  there  followed  essays  which  dealt  with  our  constitutional 
disputes,  and  with  the  question  of  reform  in  our  legal  pro- 
cedure, as  well  as  in  our  administration ;  among  which  the 
legislative  proposals  touching  the  Prussian  Kreisordnung, 
school  board  administration,  provincial  taxation,  the  principle 
of  legality  in  the  administrative  (Rechts-staat),  the  reform  of 
the  legal  profession,  of  the  magistracies,  of  penal  procedure, 
etc.,  repeatedly  brought  me  better  points  of  view  of  and 
parallels  with  the  English  law. 

Thus  there  gradually  arose,  in  addition  to  a  continuous 
history  of  administrative  law  and  "  self-government,"  a  chain 
of  parallels  for  various  points  of  the  inner  life  of  the  state,  in 
which,  thanks  to  the  energetic  development  of  the  royal  prero- 
gatives, the  English  and  Prussian  constitutions  are  much 
more  intimately  related  than  is  generally  supposed. 
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It  cannot  be  denied  iliiit  tliosc  writings  appeared  in  fin 
epoch  and  in  tlie  midHt  of  the  most  profound  political  crisis 
in  my  native  land  (during  the  last  years  of  Frederick 
"William  HI.,  under  Frederick  William  IV.,  during  the  regency, 
;ind  imder  William  I.,  Emperor  and  King)  ;  and  appeared, 
too,  under  the  pressure  imposed  upon  me  by  my  academical 
duties,  as  well  as  that  entailed  by  a  magistracy  and  a  pro- 
vincial oflice,  and  by  a  long  and  active  parliamentary  life. 
Though  all  this  has  probably  been  instrumental  in  producing 
a  many-sided  appreciation  of  affairs,  it  necessarily  had  an 
mifavourablc  effect  ui)on  the  systematic  arrangement  of  those 
writings ;  besides  which,  in  a  work  directed  towards  an  im- 
mediate and  practical  end,  the  connection  of  the  whole  cannot 
always  be  sufficiently  kept  in  view  and  expressed.  Hence 
arose  on  my  part  a  natural  desire  to  put  together  the  English 
constitutional  history  in  a  larger  and  more  coherent  form, 
using  as  a  basis  the  work  most  nearly  complete  in  itself,  the 
history  of  English  administrative  law,  from  which  I  could 
retain  the  divisions  into  periods  and  chapters  because  it  was 
originally  designed  for  a  history  of  parliamentary  law.  As 
regards  this  portion,  the  present  work  appears  as  a  third 
edition.  And  here  I  have  repeated  an  old  experience  gained 
on  the  German  judicial  bench,  namely,  that  where,  after  many 
interlocutory  judgments,  the  final  judgment  has  been  reached 
in  any  litigated  case,  many  mistakes,  one-sided  views,  and 
gaps  are  discovered,  which  have  arisen  in  determining  the 
separate  preliminary  and  intermediate  questions.  Fortunately 
Buch  interlocutory  judgments  are  not  binding  on  the  historian, 
but  allow  of  the  completion,  correction,  and  modification  of 
opinions  which  once  went  too  far  ;  and  in  this  I  have  been 
much  helped  of  late  years  by  the  excellent  historical  works 
of  Froude,  Freeman,  Stubbs,  and  others. 

In  another  direction  this  history  has  encountered  a  grave 
difticulty,  viz.  in  the  copiousness  of  the  matter. 
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A  constitutional  history  must  portray  the  reciprocal  action 
continually  going  on  between  State  and  society,  Church  and 
State,  constitution  and  administration,  state-life  and  popular 
life,  political  and  private  economy,  between  the  greatest  and 
smallest  interests.  These  are  ever  acting  and  reacting  one 
upon  another  in  such  wondrous  complications  that  a  picture 
of  the  coherent  elements,  even  when  the  moments  of  their 
activity  are  continually  brought  before  the  reader,  can  be 
but  inadequately  represented.  In  this  constitutional  history 
differs  from  a  history  of  law,  for  the  latter  traces  the  develop- 
ment of  the  dogmas  of  private  and  criminal  law,  by  quoting 
from  legal  documents  and  authorities,  whilst  the  former  deals 
with  the  living  body  of  the  State  in  its  origin,  its  life  and  its 
progress,  and  the  successive  and  unbroken  evolution  of  enact- 
ments which  have  remained  in  force  until  the  present  day. 

But  even  in  this  imperfect  form,  the  English  constitutional 
history  is  pre-eminently  suited  to  give  a  picture  of  the  inner 
coherence  of  the  various  members  of  the  state  and  society,  on 
which  the  history  of  all  constitutions  and  the  fate  of  all 
nations  is  really  based.  In  these  reciprocal  relations  the 
history  of  former  centuries  returns  to  life,  and  becomes  a 
mirror  wherein  are  reflected  the  struggles  of  the  present;  but 
above  all  it  must  be  regarded  as  manifesting  the  over-ruling 
Providence  which  guides  the  destinies  of  mankind  according 
to  right  and  towards  the  right.  Every  man  who,  with  the 
inevitable  partiality  arising  from  a  political,  ecclesiastical  or 
social  standpoint,  follows  up  the  development  of  the  British 
empire  for  a  thousand  years  back,  and  strives  in  all  earnest- 
ness to  discover  the  connection  of  events,  will  be  obliged  to 
correct  or  amplify  many  preconceived  opinions.  The  results 
of  personal  activity  and  experience  are  similar  in  the  mani- 
fold relations  of  public  life,  in  narrower  and  in  widt'r  circles  ; 
and  it  is  just  this  habit  of  personal  activity  that  has  educated 
the  English  nation  and  its  ruling  class  in  political  freedom, 
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aiul  liiiH  riiisod  the  political  parties  in  tlio  country  to  the 
capacity  of  ruling  parties.  Perhaps  in  later  treatises  I  may 
puccord  in  ])()rtrayinj^  those  reciprocal  relations  in  a  Htill 
Bimplcr  and  more  vivid  manner,  for  in  tlicra  lies  the  solution 
of  that  enigma  of  the  European  world — otherwise  incapable 
of  explanation — namely,  how  it  comes  that  in  one  country 
the  individual  members  of  the  State  and  of  society  appear  to 
be  in  a  state  of  progress,  and  yet  the  whole  loses  ground, 
whilst  in  another,  the  individual  elements  appear  to  be  back- 
ward and  at  times  to  retrograde,  whilst  the  whole  is  mightily 
advancing. 


Beiilin,  April,  1882. 


TRANSLATOR'S  PREFACE. 


The  author's  world-wide  reputation,  both  as  a  jurist  and 
historian,  was  alone  sufficient  to  justify  the  appearance  of  an 
English  edition  of  his  History  of  the  English  Constitution ; 
but  the  preface  to  the  German  original  furnishes  a  still  more 
cogent  reason  for  presenting  this  translation  to  the  English 
public.  The  author  there  tells  us  that  no  consecutive  history 
of  the  English  Constitution  has  previously  been  written. 
Various  epochs  have,  it  is  true,  been  treated  by  consummate 
masters,  but  there  is  no  treatise  extant,  that  has  attempted 
in  any  way  to  describe  the  rise  of  our  political  system,  and  to 
follow  it  through  all  its  varying  phases  down  to  the  present. 

It  is  the  author's  express  wish  that  his  preface  to  the 
German  original,  though  primarily  intended  for  German 
readers  only,  should  likewise  preface  this  translation ;  as 
therein  are  set  out  the  causes  that  induced  him  to  commence 
and  bring  his  researches  to  a  successful  issue. 

The  work  having  been  compiled  fragmcntarily  and  at 
different  times,  and  having  originally  been  devised  to  meet 
the  practical  needs  of  tlic  German  legislature,  could  not  but 
exhibit  some  abnormal  features ;  among  them  the  especial 
stress  laid  upon  the  administrative  institutions  of  thu  State, 
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the  county  iiiul  tlio  parish.  Tlio  author  was,  moreover, 
ohhged  to  express  himself  according  to  poUtical  and  legal 
conceptions  familiar  to  German  jurists,  and  which  diverge 
more  or  less  widely  from  English  terms.  Ilence  a  free  trans- 
lation of  the  English  terms  into  German  had  first  to  be  made, 
a  retranslation  of  which  into  English  is  far  from  easy,  and  in 
many  cases  might  appear  to  call  for  explanation,  the  insertion 
of  which,  however,  would  have  encumbered  the  text. 

The  author  as  well  as  the  translator  must  accordingly  beg 
the  indulgence  of  the  reader  for  any  roughness  or  unevenness 
of  style,  which  may  blemish  the  original  or  the  translation  ; 
shortcomings  that  could  scarcely  be  avoided,  as  the  author 
could  only  hastily  revise  the  sheets. 

At  all  events  it  will  be  of  the  greatest  interest  for  English 
students  of  history  to  see  how  a  foreign  jurist,  who  has  been 
much  engaged  with  the  reform  of  the  judicial  and  adminis- 
trative institutions  of  Germany,  treats  the  ancient  and 
modern  development  of  the  "  Parliamentary  Model  State." 

P.  A.  A. 

London.  November,  1885. 
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The  conquest  of  the  British  Isles  by  the  Saxons,  Angles,  and 
Jutes  from  the  middle  of  the  fifth  century  has  the  character 


*  With  regard  to  the  sources  of  this 
period,  Lappeuberg  ("  Gesciiichte  Eng- 
lands,"  vol.  i.  Introd.)  gives  tiie  most 
exhaustive  information.  Compare  also 
Ciueist  ("  Oeschichte  der  Communal- 
Vorf."  pp.  7-9).  The  laws  in  the  fol- 
lowing pages  are  quoted  as  given  by 
Reinliold  8chmid  ("  Die  (Jeset/o  der 
Angcl-Sachsen,"  2nd  ed.,  1858).  Where 
special  ocoiision  demamls, quotations  arc 
given  from  the  ofllcial  report  of  the 
Record  Commission  (Thorpe,  "  Ancient 
Laws  and  Institutes  of  England,"  two 

VOL.    r. 


vols.  8vo,  1840).  The  several  royal  laws 
are  quoted  with  the  abbreviations  used 
bv  Sehmid.  viz.  Atblb.  (yEthelberht), 
■\Vhtr.  (Wihtraed).  In.  (Ine),  Alfr. 
(/Elfred),  Edw.  (Kadward  the  Elder), 
Athlst.  (.Etlielstan),  Edm.  (Eadmund), 
Edg.  (Ea.lgar),  Athlr.  (.Ethelred),  Cn. 
(Cnut).  From  the  Norman  times  the 
LericK  Gulii'hni  Conqu.  also  contain  in 
the  main  only  a  collection  of  Anglo- 
Saxon  rules  of  law.  The  so-called  Lrrieit 
Ufnrici  I.  are  principally  also  only 
a  private  compilation   from   the  later 
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of  a  graduiiUy  advancing  occupation.  The  disunited  BritonK, 
some  of  thorn  grown  cfTcminato,  while  others  have  become 
savage,  are  overcome  after  numerous  battles  with  varying 
issue ;  the  civic  settlements,  dating  from  the  days  of  the  Roman 
sway,  fall  into  ruins  ;  the  old  Roman  culture  disappears,  and 
with  it  Christianity  ;  the  aboriginal  population  is  either  driven 
into  the  hills  or  reduced  by  oppression  to  a  state  of  slavery 
or  to  the  position  of  impoverished  peasants.  Hence  in  Eng- 
land those  peculiar  conditions  are  wanting  which  in  Western 
Europe  arose  from  a  mixture  of  the  Germanic  races  with 
a  Romanized  provincial  population,  with  Roman  culture,  and 
with  the  Roman  provincial  and  ecclesiastical  constitution. 
On  the  other  hand,  the  conquest  had  the  efifect  of  destroying 
the  tribal  bond  that  still  prevailed  in  the  home  from  which 
the  con(juerors  came.  The  first  settlements,  indeed,  appear 
to  have  been  based  upon  the  exodus  of  small  tribes  (notably 
the  Angli),  with  wives,  children,  and  servants,  from  the  old 
home  into  the  new.  As  colonization  slowly  proceeded  new 
migrations  continually  took  place  (as  in  the  colonization  of 
the  Marks  in  East  Germany),  in  consequence  of  which  the 
old  tribes  became  mingled  together,  and  the  original  family 
unions  were  widened  by  new  settlers.  The  groups  of  con- 
querors thus  welded  together  appear  to  have  found  their  bond 

Anglo-Saxon  legislation,  dating  from  the  Jlannt-re,  Lan'led  Property,"  etc. 

tho   middle    of    the  twelftli    century.  New  and  important  contributions  for 

The  I.eijis  Eduardi  Con/cusoris  also  are  this  period  are  also  given  by  Freeman, 

a    private    compilation    from    various  "History  of  the    Xorman  Couqmst," 

sources  and  traditions  from  the  legis-  vids.   i..  ii.,  iii.  (2nil    etlition,    lS7f>); 

latiou  of  the  later  Anglo-Saxon  times,  Bisiiop   Stubbs,    'Constitutional    Hi:-- 

and    apparently  dating  also  from  the  tory,"  vol.  i.  cap.  1-^  (1874);  ar.d  an 

twelftli    century.      The   Anglo-Saxon  exceedingly    able    and    useful    seli-c- 

documents  are  quoted  from   Kcnible's  tion  of   legal  charters   and    historical 

Codex  Dipl.,  vols,  i.-vi.  (183!)-184G).  documentary  evidence  is  furnished  by 

Of  English  historical    works  bearing  his  "Select  Charters  and  Illustrations 

on    tiiesf    times    use   has   been   made  of  Constitutional  History  "('ind  edition, 

principally  of   Kemble,  "The   Anglo-  Oxfonl,  1874).      Of  Ge'rman  treatises, 

Saxons  in  England  "  (184i1),  two  vols.  a  history  of  Anglo-Saxon  law  contain- 

(translated  by  Itrandis,  from  whom  the  ing  the  principal  fiaturts,  by  Connid 

quotations    are    taken);    Sir    Francis  Maurer,  "Miincliener  Kritische  IclM^r- 

Palgrave,    "The     English     Common-  schau,"  vol.  i.   p.  47,  ff.,  continue<l  in 

wtaltii"(18;n,  183"J),  two  vols. ;  Sharon  vols.  ii.  ami  iii. ;  Phillips,  "Geschirhte 

Tumor.  "History  of  the  Anglo-Saxons"  des  Angelsachsischen  Rtchts"  (182.T) ; 

(17'.)l)- 18.^5).  three  vols.,  wrtli  the  sup-  l.apponberg,  "Geschichte  Kiijliipls." 

plemeulary  volume,  "The   History  ot  vol.  i.  (1838). 
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of  union  principally  in  the  greater  and  lesser  military  chiefs, 
from  whose  office  as  leaders  in  war  the  royal  dignity  arose  in 
later  times. 

After  the  occupation  of  the  country  a  division  of  lands  took 
place,  in  which  the  hida,  familia,  mansus,  or  plough  of  land 
(which,  according  to  Kemble,  amounted  to  thirty-three  Saxon, 
or.  forty  Norman,  acres),  was  made  the  unit  or  smallest 
measure  of  land  settlement,  and,  with  certain  rights  of  pas- 
turage and  woodcutting,  was  regarded  as  a  sufficient  basis  for 
a  peasant's  household. 

In  many  places  the  British  population  had  already  a  dis- 
tinct landed  property  upon  which  the  conquerors  entered.     In 
later  times  the  continual  feuds  among  the  petty  kingdoms 
everywhere  hastened  the  dissolution  of  the  family  bond  and 
the  development  of  private  propertj^  with  all  its  lasting  effects 
upon  the  constitution  and  civilization  of  nations.     Only  in 
a  few  tracts  of  land  in  North  Europe  were  soil  and  climate 
so  inviting  and  so  productive  for  the  peaceful  labour  of  tillage 
and  pasturage,  so  calculated  to  produce  attachment  to  hearth 
and   home.     From   the  beginning  of  the  tenth  century  the 
expressions   "boc-land"  and   "folk-land"  appear  as  the  in- 
variable equivalent  of  the  agcr  j)rjra?«s  and  the  agn'  pubUcus. 
The  rich  store  of  Anglo-Saxon  records  proves  conclusively  that 
the  rights  of  private  property  were  early  established,  and  that 
property  could  be  transferred  by  title  deeds.     Just  as  certainly 
was  there  in  early  times  great  inequality  in  the  division  of 
property.     The  reason  for  this  is  chiefly  to  be  sought  in  the 
existence   of  small  armies   which   were   slowly  but  steadily 
conquering,  under  their  numerous  captains  and  commanders, 
who  at  the  division  of  the  land  received  the  greater  posses- 
sions, which  possessions  in  process  of  time  were  managed 
by  the  settlement  upon  them  of  smaller  people,  who  rendered 
payment  in  kind.     This  inequality  of  property  had  already 
undermined  the  old  position  of  the  freeman.     The  ancient 
inheritance  of  freedom,  the  considerable  wcregeld,  and  the 
personal  protection   accorded   the  lihcr   liomn,   were,  indeed, 
continued  to  liim,  own  when  he  possessed  no  land,  down  to 
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tho  close  of  the  Anglo-Saxon  poriod.  JJut  in  every  other 
respect,  the  rising  up  of  the  greater  landed  proprietors  over 
the  class  of  the  peasant  proprietors,  and  the  degi-adation 
helow  the  line  of  freedom  of  the  free-bom  men,  without 
possession  of  their  own,  is  increasingly  manifest.  The  con- 
ditions of  property  among  the  Anglo-Saxons  tended  thus  to  a 
state  of  dependence,  by  means  of  loans  of  land  and  service, 
on  the  largest  scale.  The  ordinary  names  for  those  who  were 
in  this  state — Fnlffnn,  JUdfiihi — include  both  the  settlers  upon 
the  land  thus  lent  or  let  and  also  the  personal  domestic 
servants.  But  the  state  of  service  (rfesith)  thus  created 
proceeds  in  two  widely  divergent  directions. 

This  entrance  into  the  sphere  of  personal  service  has  quite 
a  different  meaning  as  applied  to  the  household  of  the  inferior 
warrior  chieftains.  "When  once  a  settlement  has  been  formed, 
the  honour  attached  to  this  service,  and  its  connection  with 
military  and  legal  affairs,  gives  the  retinue  of  the  king  a 
position  so  prominent  as  to  be  eagerly  sought  after  by  the 
landless  sons  of  the  gi'eat  proprietors,  and  even  by  free  land- 
lords. The  relation  of  service  to  the  king  forms  more  and 
more  an  especially  honoured  upper  class,  increasing  with  the 
growth  of  the  royal  privileges  and  of  the  realm. 

On  the  other  hand,  this  dependence,  brought  about  by  the 
Bettlement  on  farms  held  of  private  persons,  is  productive  of 
a  lower  position,  which  sinks  below  the  level  of  the  old  common 
liberty.  This  class  of  settlers  are  for  the  most  part  small 
farmers,  intermingled  even  with  bondsmen,  and  it  has  the 
position  of  a  dependent  and  heavily  burdened  peasantry. 
Extant  records  show  us  how  manifold  were  the  ways  of 
granting  such  a  "fief,"  whether  revocably  or  irrevocably,  for 
years  or  for  life,  and  with  reservation  of  numerous  payments 
{<fafol)  in  kind  or  in  money,  in  lal)Our,  service  in  the  field, 
defined  or  undefined.  The  great  landed  proprietorships 
realized  much  from  such  settlements,  and  supplied  them- 
selves with  the  natural  products  and  the  services  of  which 
a  great  household  stood  in  need,  for  the  wants  of  private 
life  as  well  as  for  the  equipment  of  the  troops.     The  depen- 
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dence  thus  created  became  in  fact  hereditary,  and  increased 
in  times  of  war,  through  the  destruction  of  the  free  peasant 
farms,  and  in  times  of  peace  through  the  increase  in  the 
number  of  the  landless  members  of  families.  In  this  direction 
social  order  appears  in  the  Anglo-Saxon  times  to  have 
advanced  with  even  step.  The  law  of  property  originating  in 
later  times  under  the  name  "  rectitudines  singularum  person- 
arum,"  affords  us  in  the  law  affecting  the  Thane,  in  the  rights 
of  inheritance,  and  of  those  affecting  the  farm  labourers, 
a  picture  of  a  firmly  established  state  of  society,  exhibiting 
a  deeply  rooted  dependence  of  the  free-born  classes  on  great 
landed  proprietorships.**  In  its  forms  of  armament,  adminis- 
tration of  justice,  and  Church,  the  State  is  constantly  acting 
and  reacting  upon  these  bases  of  property.  Army,  Law  Court, 
and  Church  remain  throughout  the  whole  of  the  Middle  Ages 
the  three  foundations  on  which  the  commonwealth  is  carrj-iug 
out  its  work  of  change. 

I.  The  first  department,  tl)C  iitiU'tau)  System  of  the 
Anglo-Saxons,  is  based  upon  universal  service.  Under  this 
is  to  be  understood  the  duty  of  every  freeman  to  respond  in 
person  to  the  summons  to  arms,  to  equip  himself  at  his  own 
expense,  and  to  support  himself  at  his  own  expense  during 
the  campaign.  The  impossibility  of  attaining  a  uniform  fulfil- 
ment of  this  duty  is  at  the  root  of  all  the  changes  in  the 
social  relations,  and  in  the  constitution  of  the  Germanic  races. 
After  a  fixed  settlement  has  been  entered  on,  the  small  peasant 
farm,  barely  sufficient  to  support  a  family,  cannot  possibly, 
as  a  rule,  answer  this  duty,  and  still  less  can  it  be  fulfilled 
by  the  landless  freeman.  Among  the  Anglo-Saxons,  as  else- 
where, after  the  settlement  a  division  of  the  militia,  according 
to  Hundreds,  was  organized,  in  which  arrangement  a  remedy 
was  to  be  found  for  existing  evils.  They  were  obviated  in 
this  way,  that  the  Hundreds,  instead  of  furnishing  a  hundred 

*•  The  laws  of  property  are  treated  the  older   fiiinily  constitution,  see  K. 

of  !it  length  by  Coiinid  Maiirer,  in  the  Seinnid  in  "Il.rnies."  vol.  :^'2  (1820), 

"Muiiehener     KritL-ciie    ITeber&ehiiu."  \}\i.'l'.i'2-'H>i.    Un  the  land  ooiumuinties 

K.  Schiiiid's  "(Jlosisiiriimi"  V.  Uuclnnd.  nf  tiie  Mid'lle  Altis,  see  Niisse,  "Das 

Folklanil,  Hid.  Kenitilc,  Aiigio-Saxon.s,  Kii-^disciie  Marken-sy;?teiii." 
i.  c.  U,   1,  and  apinndix  A,  15,  (.'.     <.>n 
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men,  sent  smaller  contingents,  and  that  in  making  the  divisions 
the  nuiiikr  of  the  hides  of  land  was  taken  into  account ;  that 
a  landowner  was  allowed  to  send  his  sons  and  his  followers 
to  serve  in  his  stead,  and  that  the  regulation  of  the  duty  of 
furnishing  troops  was  left  to  the  resolution  of  the  National 
Assembly,  and  in  process  of  time  to  the  lieutenants  of  the 
king  in  the  County  Assembly.  The  Hundred  therefore  means, 
with  regard  to  the  constitution  of  the  army,  only  an  equal 
contingent  within  a  greater  unity  ;  and  this  is  the  reason  that 
in  various  epochs,  as  for  instance  under  the  reign  of  Alfred 
the  Great,  a  new  organization  of  the  Hundreds  took  place. 
The  Anglo-Saxon  times  never  attained  to  such  tixed  and  deter- 
minate rules  of  law  as  were  introduced  by  the  capitularies  of 
the  Carlovingians.  The  sub-distribution  was  left  entirely  to 
the  administration  of  the  county,  whence  only  a  very  unequal 
and  faulty  form  of  militia  could  proceed. 

Accordingly,  in  the  times  of  the  Heptarchy,  the  individual 
chieftains  were  obliged  to  have  recourse  to  other  forces  for  the 
waging  of  their  numerous  wars,  by  detaining  and  reorganizing 
from  among  their  free  servants  and  followers  an  armed  retinue 
ready  to  respond  to  their  personal  summons.  All  court 
offices  had  originally  a  warlike  character.  Prospects  of  booty, 
honour,  favour,  and  reward  induced  even  freemen  to  join  such 
trains  of  followers.  Besides  the  booty,  gifts  of  folkland  and 
grants  of  otHces  of  trust  were  the  rewards  chiefly  paid  for 
services  of  this  description,  and  thus  there  was  formed  round 
each  of  these  little  kings  a  first  levy  of  tried  soldiers,  whose 
existence  confined  an  appeal  to  the  general  military  service 
of  the  people  more  and  more  to  cases  when  the  country  Avas 
in  peril.  We  first  read  in  the  laws  of  lue  of  these  warlike 
Gesith-men  (with  or  without  land  of  their  own),  whose 
increased  weregeld  indicates  them  as  belonging  to  a  class 
liable  to  military  service  in  a  higher  sense ;  and  in  process 
of  development  these  men  become  the  still  more  esteemed 
class  of  Thanes.  Analogous  reasons  in  later  times  led  to 
the  greater  landed  proprietors  in  the  united  Saxon  kingdom 
forming  a  warlike  retinue  from  among  their  domestics,  their 
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under-vassals  skilled  in  arms,  and  in  some  measure  from 
among  the  free  landed  proprietors.  At  the  same  time  the 
majority  of  the  freemen  were,  to  a  certain  extent,  practised 
in  arms,  but  this  varied  according  to  the  position  of  the 
districts.  As  a  rule,  the  service  of  the  freemen  in  times  of 
peace  was  required  by  the  Hundreds  more  for  guard  duties, 
the  repair  of  castles,  and  the  making  of  roads.  The  reorgani- 
zation of  the  army  by  Alfred  was  not  permanent,  and  after 
the  lapse  of  a  hundred  years  sank  into  a  state  of  utter 
weakness,  and  at  the  close  of  the  Anglo-Saxon  period  the 
ascendancy  of  a  few  powerful,  warlike  Thanes,  with  their 
armed  followers,  produced  an  oligarchical  character  in  the 
whole  of  the  constitution.  (1) 

II.  The  second  department,  the  ^nglo-^a.xon  r3timiniStra= 
tion  of  justice,  in  spite  of  the  numerous  accounts  handed 
down  to  us,  affords  no  comprehensive  picture  of  the  whole. 
In  the  developed  constitution  of  the  tenth  century,  however, 
we  meet  with  judicial  comets  of  th'e  two  following  degrees. 

The  Hundred  Court  or  Hundred-gemote,  meeting  once  a 
mouth  for  the  narrow  district  of  a  commonalty  {Vicinetum), 
decides  the  ordinary  civil  actions  and  petty  criminal  cases, 
and  is  the  principal  place  for  the  solemn  conclusion  of 
contracts  and  testamentary  dispositions. 

The  County  Court  Shire-gemote,  meeting  twice  a  year, 
exercises  a  fuller  criminal  jurisdiction,  decides  quarrels  between 
the  inhabitants  of  different  hundi-eds,  draws  in  general  within 

(1)  An  enquiry  into  the  constitution  land,  and  the  rendering  of  military 
of  the  army  leads  to  the  negative  result  service  by  the  grantee,  existed  nh<a<ly 
tluit  there  was  no  legal  distribution  in  Anglo-Saxon  times,  as  did  also  the 
of  the  burdens  of  military  service  in  legal  and  police  jurisdiction  of  the  land- 
Anglo-Saxon  times.  Military  service  Imd  over  his  teuautf.  In  the  same 
was  the  personal  duty  of  every  free  way  there  was  a  bond  of  allegiance 
man,  and  not  a  lixed  burden,  but  one  between  the  king  and  his  higher 
l)ertaining  to  the  commonalty,  and  regu-  followers,  between  every  master  and 
lated  acording  to  extent  of  property.  servant,  between  the  Hlaford  and  the 
The  much-Vexed  question,  which  has  Iliafaeta ;  but  the  growing  together 
been  discu.'<sed  almost  within  the  and  the  consulidation  of  these  relations 
memory  of  the  ju-esent  generation,  as  into  the  English  feudal  system  did 
to  whether  in  the  Anglo-Saxon  tfimes  ii«it  take  place  until  the  Nornuin  times. 
a  '"feudal  system"  existed,  has  it.s  Kur  their  more  special  formation  under 
origin  in  mistaking  a  few  unconnected  the  inlbuiice  of  the  niouarchic  power, 
elements    lor   the    whole,      (irants    of  see  cap.  ii.  sec.  2. 
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its  jurimliction  matters  in  dispute  between  more  powerful 
jmrtirH,  nnd  forms  a  periodical  district  assembly  for  the 
•onduct  of  nil  |)iil)lic  business  in  the  county. 

'I'he  piirtioH  appear  before  the  court  with  numerous  com- 
purgators, i.r.  persons  prepared  to  swear  to  the  truth  of  a 
Htntfineiit ;  the  employment  of  witnesses  in  civil  actions 
was  tt)lerably  frecjuent,  and  suitors  seem  to  have  appeared 
frequently  taking  a  part.  A  regular  participation  in  such 
judicial  proceedings,  with  their  numerous  judges  and  com- 
purgators, presupposes  an  independent  position  which  must 
have  been  very  rare  among  the  small  settlers,  many  of  whom 
possessed  but  a  single  hide  of  land.  And  yet  a  regular 
attendance  at  judicial  proceedings  is  the  necessary' preliminary 
of  all  legal  knowledge  ;  he  who  is  only  present  now  and  then 
cannot  become  and  remain  the  depository  of  legal  knowledge 
and  of  legal  custom.  Accordingly  the  great  County  Courts 
were,  at  their  first  authentic  appearance,  assemblies  of  the 
greater  proprietors,  who,  in  their  capacity  of  regularly  appear- 
ing, experienced  lawmen,  obtained  the  appellation  of  "  ^Vitan." 
A  j)icturo  of  old  Germanic  peasant  communities  forming  a 
court  in  full  assembly,  under  their  chosen  presidents,  is  not 
to  be  found  among  the  Anglo-Saxon  records.  The  inequality 
of  the  proprietorships  has  thrust  back  the  smaller  farmer  into 
the  position  of  a  spectator  in  the  large  assemblies,  and  even 
in  the  small  County  Courts  the  judgment  is  generally  left  to 
a  small  number  of  "  Witan." 

These  beginnings  of  a  magisterial  constitution  are  founded 
upon  the  natural  basis  of  the  ascendancy  of  the  great  pro- 
prietors. The  Carlovingian  institution  of  select  lawmen 
{goahinx),  appointed  permanently  by  a  royal  officer,  is  foreign 
to  Anglo-Saxon  ideas. 

The  magisterial  office  in  Anglo-Saxon  times  is  remarkably 
vigorous  in  the  matter  of  punishment.  Blood  vengeance 
appears  only  to  have  been  permitted  against  the  sla5er  with 
malice  aforethought  and  the  adulterer.  The  privileges  and 
responsibilities  of  clan  and  family  kinships  assume  a  subor- 
dinate position  where  a  breach  of  the  peace  has  been  com- 
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mitted.  The  system  of  composition,  so  far  as  payment  of 
weregeld  and  penalty  to  the  parties  is  concerned,  appears  to 
have  soon  become  only  subsidiary.  Serious  breaches  of  the 
peace  are  generally  visited  with  capital  or  corporal  punish- 
ments, while  for  serious  as  well  as  for  petty  offences,  con- 
siderable fines  under  various  styles  and  names  were  payable 
to  the  magistrates.  Penal  justice  was  thus,  even  in  the 
Anglo-Saxon  times,  in  intimate  connection  with  the  financial 
rights  of  the  king,  and  in  course  of  further  development 
with  the  privileges  attached  to  the  private  jurisdiction  of  the 
landowners.  Out  of  the  magisterial  authority  in  criminal 
procedure  there  was  formed  a  system  of  protective  measures 
to  secure  the  "maintenance  of  the  peace."  The  householder 
is  made  responsible  for  those  living  with  him,  the  landowner 
for  all  the  occupiers  of  his  soil,  especially  for  their  due 
appearance  in  courts  of  justice.  The  landless  man  who  did 
not  belong  to  the  household  of  an  established  landed  pro- 
prietor, was  forced  to  enter  a  union  called  a  "  tithing." 
Towards  the  close  of  the  Anglo-Saxon  period,  this  "  tithings 
system"  developed  into  similar  small  unions  consisting  both 
of  free  men  and  of  poorer  people  dependent  upon  the  soil. 
At  the  same  time  these  formed  a  police  system,  and  acquired 
a  right  of  settlement,  and  thus  incorporated  the  landless 
population  either  with  the  household  of  a  Thane,  or  with  the 
land  belonging  to  a  Thane,  and  to  a  community  dependent 
upon  him,  or  forced  them  into  a  tithing  of  free  peasantry.  (2) 
III.  The  third  division  of  the  Anglo-Saxon  life  is  furnished 
l)y  tijc  (!ri)rtst{an  Cljurclb — the  necessary  complement  to  the 
army  and  the  judicial  system.  Just  as  the  influence  of  the 
heathen  priesthood  in  the  new  settlements  does  not  appear 
to  have  been  anywhere  very  important,  so  the  conversion 
of  the  separate  kingdoms  to  Christianity  in  the  course  of  a 
single  century  (591 -088)  was  effected  without  any  material 

(2)  As  to  the  legal  jurisdiction   of  rcfirs  to  their  viirious  aspects.     As  to 

Anglo-Saxon  times,  compare  Lap]ieii-  tlicir  further   development  under  tlie 

berg,  vol.  i.  p.  5S1,  d  seq.  ;   Phillipg,  inilueucc  of  monarchy,  vide  cap.    ii., 

pp.  if:>t)-210.     The  description  of  the  aecs.  2  and  3. 
ottices  and  the  districts  (cap.  iii.  iv.) 
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struRglos  or  convulsionH.  The  BucccsBful  labours  of  the 
ScottiHh  miHsionarios,  who  brought  dow*n  from  the  north  the 
fuith  of  the  nritish  Ciiurcli,  were  met  from  the  times  of 
Gregory  the  Cirejit  and  St.  Augustine  onwardH  by  the  equally 
HUCccHsful  propagation  of  the  Roman  Catholic  ecclesiastical 
syHtem  advancing  from  the  wouth.  In  spite  of  the  disunion 
that  at  first  existed,  Ciiristianity  found  a  fruitful  soil  in  the 
peaceful  inclinations  of  the  new  colonists ;  while  the  early 
entrance  of  the  aristocratic  classes  into  the  clerical  profession 
is  a  characteristic  feature  in  England.  The  importance  of 
the  Church  of  the  Middle  Ages  shows  itself  primarily  in  its 
protection  of  the  weaker  classes.  The  Church  created  the 
first  beginnings  of  a  legal  protection  against  the  sale  and 
ill-usage  of  women,  children,  and  bondsmen.  It  was  the 
Church  that  first  secured  to  the  labourer  his  day  of  rest, 
his  earnings,  and  an  effectual  liberation  fi-om  slavery.  She 
it  was  that  founded  the  earliest  schools  for  the  upper  classes, 
whilst  the  lower  clergy  and  the  monks  were  accessible  to  all 
alike  for  advice  and  instruction.  She  was  the  first  to  foster 
gentle  manners,  industrial  pursuits,  peaceful  intercourse,  and 
was  the  first  originator  of  relief  for  the  poor.  The  higher 
regard  for  the  sanctity  of  marriage,  the  raising  of  the  position 
of  women — first  in  manners,  and  then  in  their  private  rights — 
are  due  to  her  influence.  In  the  Law  Courts  the  Church 
made  her  power  felt  by  the  fretjuent  application  of  oaths,  and 
by  conducting  the  judicial  trials  by  the  ordeal  of  fire  and 
water,  which  fell  to  the  Christian  clergy  in  the  transition 
from  heathendom.  The  Bishop  appears  in  conjunction  with 
the  Lieutenant  of  the  king,  as  the  head  of  the  county  adminis- 
tration. And  so  the  Church,  steadily  progressing,  enters  into 
the  Commonwealth  to  fulfil  those  humane  tasks  for  which 
there  was  as  yet  no  room  in  the  temporal  constitutions  of 
the  Middle  Ages.  In  all  circles  of  public  administration  the 
Ch-riri  are  the  indispensable  medium  for  writing.  Bound  up 
with  all  classes  of  the  population,  and  with  all  the  interests 
of  life,  the  development  of  the  English  Church,  as  regards  its 
otlicials,  its  doctrines,  and  dogmas,  has  been  more  national  in 
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its  character  than  the  Churches  of  the  continent.  Neverthe- 
less, the  internal  organization  of  the  Church  is  true  to  its 
principles,  as  being  an  universal  school.  To  perform  its 
widely  extended  functions,  there  was  formed  a  peculiar  class 
for  intellectual  labour,  which,  like  every  other  free  labour, 
needs  property  ;  and  therefore  in  the  Middle  Ages  it  needed 
landed  property,  without  which  the  Church  would  have  re- 
mained in  a  servile  position,  and  incapable  of  fulfilling  its 
vocation.  The  ecclesiastical  constitution  accordingly  assumes 
in  this  most  national  of  all  Church  institutions  the  same 
external  form  as  in  the  rest  of  Christian  Europe.  A  school 
for  a  nation  can  only  bo  conducted  by  spiritual  superiority, 
and  this  demands,  on  the  part  of  officials,  submissiveness 
and  devotion  to  their  profession, — the  first  example  in  the 
Germanic  life  of  a  class  of  professional  public  functionaries.  (3) 
Such  are  the  political  forces  which,  continually  acting  and 
reacting  upon  the  inequality  of  property,  remodel  those 
class  relations  to  which  I  shall  again  revert  in  Chapter 
VI.  The  bearers  of  arms  maintain  their  dominion  over 
the  soil,  and  become  the  landowners.  The  landless  freemen 
come  into  a  lasting  and  actually  heritable  dependence  upon 
the  land.  Throughout  all  degrees  of  property  there  runs  a 
disposition  to  create  dependences  which  strives  after  a  legal 
recognition,  and  gains  it  in  the  following  way. 

(3)  We  shall  revert  to  the  more  im-  higher  clergy  that  it  became  possible 

portant   of  these   relations   under  the  for  the  Church  of  the  Anglo-Saxons  to 

head  of  I'^flesiasticiil   Adniinistration  htcome  so  t^oon  a  national  one,  tliat  the 

(Chapter  V.).     As  to  the  outward  pro-  Liturgy,  liitual,  Prayers,  and  Sermons 

gre^s  of  the  conversion,  vide  especially  were   so  soon    given  in    the   German 

Lappeni)erg,   i.    13'2-'i05.       The    i>rii-  tongue,   and  futmd   their  way   to  the 

pagationof  the  new  doctrines  procecdfd  iicait  of  the  people.     The  retention  of 

from  above  to  Ic-Iow,  making  its  first  tiie  Germanic  proper  names,  the  jxcu- 

appearancc    at    the    court,    and    tlicn  liarily  of  the  Anglo-Saxon  calendar  and 

through     resolutions    of     ti.e    national  its  l'(a>ts,  tiic  small  intluence  exercised 

assembly,  which  was  generally  appealed  by  tlu'  Ivnniau  Ecclesiastical  Law,  tlie 

to,  and  which  decided  by  a  majority  of  development  of  the  national  language 

voices.     With  regard  to  the  main  cha-  by  the  Ecclesiastics,  the  weakened  iu- 

racteristics  of  Anglo-SaM>ii  heatlien-  lluence  of  Home  ujion  the  princes   of 

doni,    sie    the    exhaustive    essay     of  tiio    reidm,   arc    the  peculiar   aud  iu- 

Kemblc,  i.  cap.  12.     The  (illurt  made  tinmtely    connectvd    ailvaiitages    of    a 

to   nplact'  as  soon  as  possible  the  few  Church,  tndy  richly  endowed  by  reason 

foreign  nii.->ii)nariis  by  native  bishoyis  "f   its    furim  r  delicii  tnii  .~  "    ^l>appen- 

is  worthy  of  note.    •' It"is  owing  entirely  i)erg,  i.  lU:!) 
to  the  admission  of  natives  among  the 
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Tho  Htatt'  of  (l<p<n(l(nco  in  wliicli  tlie  i)oorer  classes 
wore,  was  formally  recof^nizecl  by  the  king  and  the  general 
assembly  of  the  realm  and  became  a  principle  of  law.  The 
relation  between  Hliiford  and  Illiifaeta  was  ab-eady  a  com- 
plete portion  of  the  Anglo-Saxon  legislation.  (In.  39,  50, 
Alf.  87,  12;  Athlr.  i.  1,  ii.  4,  7,  iii.  5,  iv.  1;  Edm.  ill.  7; 
Cn.  ii.  2!),  32,  78,  1\).) 

Higher  services  rendered  in  the  militia  and  in  the  Law 
Courts  then  led  to  the  legal  recognition  of  a  higher  worth 
or  station — to  the  idea  of  Thanehood.  The  direct  expression 
for  the  "  worth  "  of  a  man  is  the  "  Weregeld,"  which  was 
fixed  in  the  proportion  of  200  to  1200  shiUings  ;  that  is,  the 
Thane  was  estimated  at  six  times  the  rate  of  the  mere  free- 
man. ]3y  multiplication  of  these,  further  sums  were  arrived 
at  for  the  Ealdorman  and  the  Bishop.  As  the  legal  system 
of  these  times  is  primarily  based  upon  the  legal  protection 
that  a  fine  affords,  a  higher  rating  was  equivalent  to  the 
recognition  of  the  right  to  a  higher  class  or  rank.  Hand 
in  hand  with  these  two  relations  is  developed  the  foundation 
of  a  manorial  system.  The  householder  and  landlord  has 
the  actual  power  to  dismiss  his  <jcsith,  and  to  take  away 
from  his  tenants  their  grants,  whence  there  results  a  right 
accorded  to  the  lord  of  deciding  upon  the  disputes  of  his 
tiesith  and  his  tenants.  Recognized  bj'  the  authority  of 
the  State,  the  domestic  Impcrinm  becomes  a  regular  jui'isdic- 
tion.  With  the  increasing  power  of  the  magnates,  fmrther 
royal  privileges  pass  to  the  landlords,  and  in  later  times 
also  a  petty  criminal  jurisdiction.  Amongst  the  Thanes, 
again,  certain  greater  Thanes  are  distinguished  from  the 
others,  as  having  large  territories  and  armed  retinues,  and 
being  in  possession  of  the  high  state  offices,  as  well  as  of 
the  lay  dignities  of  the  Ealdormen.  These,  together  with 
the  Prelates,  compose,  in  Anglo-Saxon  times,  the  legislative 
councils  of  the  realm.  Just  as  the  county  assembly  in  its 
executive  capacity  bad  become  limited  to  Thanes  and  a  few 
minor  elements,  so  a  similar  limitation  in  a  far  higher  degree 
took   ])1;ki    ill    the  council  of  the  realm.     The  Anglo-Saxon 
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Gemote,  the  so-called  "  "Witenagemote,"  is  a  representation 
of  the  masses  of  landed  proprietors  corresponding  to  the 
system  by  which  they  fulfil  the  functions  of  the  State ;  that 
is,  it  is  determined  by  property,  office,  and  royal  appointment. 
In  the  last  century  of  the  Anglo-Saxon  period  the  great 
proprietorships  had  attained  such  an  ascendancy  as  to  make 
the  position  of  the  throne  vary  with  the  period  and  with  the 
character  of  its  occupier,  and  the  exercise  of  all  royal  rights 
often  appears,  as  a  matter  of  fact,  to  be  the  right  of  the 
oligarehic  Witenagemote.f 


t  As  to  the  degrees  in  the  different 
classes,  a  more  exhaustive  account  will 
be  found  in  Chapter  VI.,  I  only  here 
refer  to  what  is  necessary  for  the 
understandinj?  of  the  ofiices.  In  the 
Laws  of  Ine  the  Gesithcundman  makes 
himself  at  first  conspicuous.  It  is  only 
since  the  time  of  J^lfrod  that  the  dignity 
of  a  Thane  appears  in  connection  with 
landed  property  to  the  extent  of  at 
least  five  hides,  which  carries  with  it 
a  "  Wercgeld  "  of  1200  shillings,  and 
the  rank  of  a  Twel/hijndeman.  I  con- 
clude from  a  combination  of  numerous 
indications  that  this  is  connected  with 
the  establishment  of  altered  military 
arrangements,  according  to  which  the 
king  prevailed  upon  the  majority  of 
the  great  landlords  to  pledge  them- 
selves to  him  to  obey  his  personal 
summons  ;  for  which  the  honour  of  a 
royal  Tiiane,  the  appointment  to  the 
office  of  Shir-gerefa,  etc.,  as  well  as  tiie 
further  advantages  resulting  therefrom, 
such  as  favours  and  honours,  were  a 
sufficient  equivalent.  Tiie  title  of 
"  Thane  "  now  becomes  applicable  to 
the  royal  servants,  and  extends  from 
the  liighest  ofiices  in  the  court  down 
to  the  smaller  offices  appertaining  to 
tlie  county  administration  and  tlie 
royal  demesnes.  IMoieover,  thosi;  hav- 
ing the  right  to  exercise  a  private 
jiuisdiction,  belong  by  virtue  of  this 
right  to  the  class  of  Tlianos,  because 
their  civil  and  jiolice  powers  are  now 
regarded  as  royal  ofiices.  The  pre- 
ponderating influence  in  tiiis  arrange- 
ment was  the  regard  paid  to  ])uhlic 
office  and  a  jiiddic  calling,  and  not  to 


mere  amount  of  property.  That  this 
was  the  leading  idea  attached  to  the 
complex  notion  of  Thanehood  is  shown 
by- 

1.  The  etymology  of  the  word, 
whicli  expresses  (together  with  the 
word  derived  from  it,  thexjnian.  to 
serve)  the  serviens,  or  minister.  This 
last  is  the  usual  translation  in  tlie 
old  Saxon  records. 

2.  In  later  times  any  kind  of  official 
position  was  so  naturally  connected 
with  tlic  word  "  Tliane,"  that  loss  of 
Thanehood  was  used  as  a  synonym  for 
dismissal  from  a  royal  office. 

3.  Even  where  the  possession  of 
live  hides  is  mentioned  as  being  the 
basis  of  Thanehood,  the  reservation  is 
added  that  the  following  things  are 
further  required  :  a  church  and  a 
kitchen,  a  bell  tower,  and  a  seat  in 
tlie  castle  gate  (which  is  equivalent 
to  a  personal  jurisdiction,  saca  et  sorn), 
and  a  special  office  in  the  king's  hall 
(r)f  lay  rank,  cap.  iii.,  Schmidt,  :!S1). 

4.  That  the  stipulated  service  forms 
the  decisive  point  is  furtiier  shown  by 
the  equality  subsisting  between  all 
Thanes  until  the  close  of  the  Anglo- 
Saxon  period.  The  great  Thane  with 
princely  possessions  is  a  Twelfiiynde- 
nian,  and  is  no  more  than  the  &iniplo 
county  Thane  with  five  hides  of  land. 
Tlie  Anglo-Saxon  legal  piiras(ology 
has  no  special  term  for  distinguishing 
tiie  great  Thanes.  When  it  is  necessary 
to  single  out  the  magnates,  tiie  denota- 
tion "  Iloyal  Tiiancs "  is  used  with  ii 
certain  ein]dia.sis,  in  order  to  .signify  tlio 
important  royal  office  they  iiold. 
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CHAPTER  II. 

^!k  .'i\nglo='^'ivon  itlonarcljn. 

FnuM  amidst  this  reconstruction  in  the  system  of  property 
and  freedom,  we  sec  in  England  the  regal  power  going  forth, 
— the  most  magnificent  civil  creation  of  the  Middle  Ages. 
Among  the  most  nearly  related  continental  races,  in  their 
old  dwelling-places,  among  Saxons,  Frisians,  Ilolsteiners, 
Hadlers,  and  Dittmarshers,  we  find  in  those  times  no  regal 
sovereignty.  Its  appearance  among  the  Anglo-Saxons  must 
he  accounted  for,  not  by  national  peculiarities,  but  by  social 
conditions,  which  arose  from  the  settlements  upon  conquered 
territory.  Among  the  first  generations,  too,  we  do  not  as 
yot  find  a  kingship.  The  conquering  expeditions  had  cer- 
tainly a  chieftain  at  their  head,  who  belonged  to  the  families 
famous  in  war  (iiolnlcs)  ;  and  in  the  conquered  country  we 
find  the  successful  commands  at  the  head  of  the  army  which 
has  seized  the  territory.  His  name  was  associated  with 
memories  of  victory,  with  the  acquisition  of  the  present 
dwelling-place.  When  the  land  was  divided  the  lion's  share 
fell  to  him,  as  well  as  the  sjioils  of  the  vanquished  British 
chiefs.  In  like  manner,  as  possessions  became  hereditary-, 
the  transfer  of  the  ducal  dignity  to  the  son  was  looked  upon 
as  a  natural  arrangement.  Such  a  condition  of  things  was 
found  even  among  the  Republican  tribes  of  the  continent. 
Actual  kingship  begins  to  exist — firstly,  so  soon  as  the  dignity 
of  the  chieftain  appears  not  only  in  the  leadership  of  the 
army,  but  when  it  becomes  a  comprehensive  supreme  power, 
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including  the  office  of  magistrate,  of  protector  of  the  peace, 
of  defender  of  the  Church,  with  the  highest  control  of  the 
Commonwealth  in  every  department ;  secondly,  so  soon  as 
this  highest  dignity  has  become  recognized  by  the  popular 
idea  as  the  family  right  of  a  high-born  race.  Directly  both 
these  conditions  co-exist,  the  new  idea  shows  itself  in  its  new 
name.  After  gaining  great  victories,  iElla,  of  Sussex  (514- 
519),  was  the  first  to  adopt  the  title  of  "  Cyning ;"  and  this 
example  was  gradually  followed  by  the  other  chieftains,  down 
to  the  petty  potentates  who  ruled  over  a  tract  of  country 
hardly  as  large  as  a  county  of  the  present  day.  The  step 
which  exalted  the  ducal  dignity,  until  then  recognized  as  a 
martial  title,  to  the  permanent  position  of  supreme  power, 
was,  regarded  from  without,  of  no  great  importance.  The 
head  of  the  army  in  time  of  war,  becomes  the  head  of  the 
government  in  time  of  peace ;  that  is,  the  organization 
according  to  which  the  soldiers  assembled  under  their  leader, 
becomes  the  model  for  the  new  monarchical  state. 

The  social  conditions  which  regulated  this  new  state  of 
affairs  have  been  indicated  above.  Together  with  the  definite 
development  of  private  property,  the  principal  military  and 
legal  offices  are  transferred  to  a  class  of  great  landlords,  which 
class  in  this  way  gains  a  predominant  influence  in  the  com- 
monwealth. The  graduated  values  of  the  landed  properties 
gives  the  upper  classes  a  separate  position  with  regard  to 
"Weregeld"  and  fines,  puts  them  on  a  different  footing  in 
the  army  and  in  the  Law  Courts,  puts  a  different  value  upon 
their  oath,  and  accords  them  a  different  share  in  judicial  pro- 
ceedings. The  ever-increasing  difficulty  of  obtaining  justice 
against  the  powerful,  the  class  interests  which  pervade  army, 
Law  Courts,  and  the  system  of  the  maintenance  of  the  peace 
(and  later  also  the  Church),  create  an  idea  that  the  old  con- 
federate constitution  is  no  longer  sufficient  for  the  freeman. 
Under  such  conditions  the  chosen  officers  of  the  State  become, 
wittingly  or  unwittingly,  the  representatives  of  the  interests 
and  the  privileges  of  the  upper  classes,  and  develop  a  tendency 
to  use  their  power  for  the  exclusion  from  justice  and  oppression 
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of  tlio  lower  cliisHos.  Tn  tlio  burden  wliicli  military  duty  im- 
l)Osed  upon  the  small  landowners,  and  in  the  numerous  duties 
of  tenure  and  service,  means  for  this  oppression  were  ever 
present,  and  were  increased  by  manifold  circumstances.  War 
and  disaster  drove  the  small  independent  landowners  from 
their  farms ;  the  Hundred  was  broken  in  upon  by  the  lords  of 
the  manor  and  by  dependent  communities,  and  the  separate 
allodial  peasants  became  less  and  less  capable  of  protecting 
themselves  and  bearing  the  common  burden.  In  such  a  state 
of  affairs  the  weaker  classes  would  necessarily  be  in  a  better 
position  when  a  higher  impartial  power  appointed  and  con- 
trolled the  civil  and  military  officers.  Only  by  such  a  power 
could  the  initiative  be  taken  for  the  measures  which  were  now 
necessary  for  the  protection  of  the  unrepresented  classes.  The 
exclusion  of  the  small  landowners  and  of  the  landless  from  all 
the  greater  assemblies  lessens  their  interest  in  the  life  of  the 
confederacy,  and  inclines  the  masses  to  subject  themselves 
to  one  great  distant  lord,  rather  than  to  numerous  powerful 
neighbours.  In  this  matter  the  Middle  Ages  were  guided  by 
an  empirical  tact.  If  the  supreme  ruler  of  the  commonwealth 
was  to  be  exalted  above  these  class  interests,  it  was  necessary 
that  his  ruling  position  should  be  made  a  permanent  dignity 
in  his  family,  which  should  be  independent  of  the  favour  of 
the  dominant  classes,  and  devoted  to  the  lasting  welfare  of  the 
community  ;  and  as  a  rule  the  king  was  inclined  to  this  from 
the  feelings  inspired  by  his  high  calling.  In  contrast  to  the 
ancient  world,  in  the  Germanic  world  the  hereditary  kingship 
raised  the  "  State "  above  social  interests,  and  gave  the 
permanent  and  highest  duties  of  the  State  a  permanent  re- 
presentative. And  therefore  it  is  that,  among  the  Anglo- 
Saxons,  kingship  was  upheld  by  the  attachment  of  the  weaker 
classes,  and  became  bound  to  the  whole  community  by  a 
mutual  bond,  which  of  all  the  creations  of  the  secular  State 
has  ondm-ed  longest  and  most  firmly.* 

*    As    regards    the    origin    of    the  Prerogative    in   England "  (1830),  in 

Anglo-Saxon  kingship,  see  the  clever  wliich  the  historical  dates  have   been 

monograph    of    Alltn,    "Inquiry   into  carefully  collected.  But  the  appearance 

the    rise   and    gr.iwth   of    the    Royal  of   the    treatise    at    the    time  of   the 
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The  honorary  prerogatives  of  the  kingly  office  are  next 
formed  in  the  following  way.  They  resulted  from  the  idea 
that  the  emhodied  authority  of  the  State,  if  it  is  to  stand 
above  the  community,  must  be  itself  the  undisputed  head  of 
the  society.  Accordingly  the  king  has  the  highest  grade  of 
"  Weregeld,"  viz.,  in  Mercia  30,000  sceatts,  equal  to  7200 
shillings,  or  1201bs.  silver  ;  as  high,  therefore,  as  the  "  Were- 
geld "  of  six  Thanes  or  thirty-six  Ceorls.  In  other  districts 
the  simple  "  Wite  "  of  the  king  is  apparently  not  higher  than 
that  of  the  archbishop  ;  but  the  amount  of  the  royal  "  Were- 
geld" is  doubled  by  the  "  Cynebot "  of  equal  amount,  which 
is  demanded,  not  by  the  family,  but  by  the  whole  nation  for 
the  life  of  "  its  king,"  thus  giving  expression  to  the  idea  that 
in  reciprocal  possession  the  king  belongs  not  merely  to  his 
family  and  his  class,  but  to  the  whole  community  and  the 
nation  at  large.  The  next-of-kin  of  the  king  are  also,  by  the 
simple  "  royalwere  "  and  by  larger  contributions  (Cn.  ii.  58, 
Appendix  iv.),  ranked  above  the  Prelates  and  Thanes,  and 
form,  under  the  name  of  "  /Ethelingi,"  the  only  legally  recog- 
nized hereditary  nobility  of  the  Anglo-Saxon  period.  The 
early  recognized  capital  punishment  for  regicide,  and  for  har- 
bouring seditious  vassals  of  the  king,  belongs  pre-eminently  to 
the  class  of  political  or  magisterial  prerogatives.  A  higher 
degree  of  "  Weregeld,"  and  a  fine  for  the  king's  vassal,  and 
the  higher  position  of  the  vassal  as  "compurgator,"  create 
at  once  a  social  prerogative,  and  a  recognition  of  magisterial 
authority.  An  especial  protection  extends  even  down  to  the 
godchild,  the  groom,  and  the  man  whom  the  king  honours 
by  deigning  to  drink  in  his  house.  To  the  social  side  of  the 
kingship  belongs  finally  the  formation  of  a  Eoyal  Household, 

Reform  Bill,  and   the  abstrnct  argu-  places    in    the    foreground.      Turner, 

mentsemployed,  have  caused  the  autlior  on    the   other   hand,   is    unprejudiced, 

to  entirely  mistake  the  authenticated  "  Antjlo- Saxons,"    Supplement     (iv.) 

development    of    a    lung   from   social  p.  2G2.     For  the  historical  facts  as  to 

causes.      In  the  baclvKround  one  can  MWw,  of  Sussex,  ride  Bseda,  "  Kccle- 

perceive  in    this   author   the    idea   of  siasticnl     History,"     i.     15;     "  SuX'>n 

usurpiition  and  a  continual  dislike  of  Clironicle,"   anno    449-495;    Lappen- 

monarchy  :    everything    that    is    im-  herg,  i.  566.      The  etymology  of  the 

mature  and  anomalous  in  the  develop-  n;ime  "King"  is  dubious, 
raent  of  kingly  power  ho  aecurdingly 

VOL.  1.  C 


18 


Const itufiofial  JJistori/  of  /'Jnglruu/. 


the  four  chief  offices  in  which,  as  in  other  Germanic  king- 
doms, are  those  of  the  chamberlain,  the  marshal,  the  steward, 
and  the  cupbearer.** 

The  ripihts  of  sovereignty  in  the  State  are  more  slowly 
developed  than  the  prerogatives  of  the  king.  To  designate 
him  as  the  highest  official  in  the  realm,  the  terms,  "  Hlaford  " 
and  '*  Mundbora  "  of  the  whole  nation  are  used  (Chron.  Sax. 
anno  921,  and  under  Eadward  the  Confessor).  Whilst  the 
word  "  Hlaford  "  expresses  the  lordship  over  the  whole  nation, 
which  has  to  swear  faith  and  allegiance  to  him,  the  term 
"  Mundbora"  expresses  a  protector  and  guardian,  "  defensor et 
patrnnus.''  The  indefiniteness  of  the  appellation  is  in  keep- 
ing with  the  facts.  It  was  indeed  a  process  of  slow  forma- 
tion in  which  the  royal  sovereign  rights  of  later  times  were 
not  yet  sharply  defined.  An  analogy  with  private  lordship 
still  exists  everywhere  ;  just  as  the  oath  of  fealty  taken  to  the 


*  *  The  honorary  prerogatives  of  the 
kiDg  belong  prc-eininpiitly  to  the  social 
side,  and  it  is  accordingly  not  by  mere 
chance  that  among  tlio  Celts  in  Kng- 
land,  as  on  the  continent,  co\irt  offi- 
cialism plays  a  more  important  pait. 
Nationality,  and  the  strong  ascendancy 
of  the  great  lauded  proprietors,  com- 
bined to  make  the  kingships  there  find 
pleasure  in  posing  as  tlie  heads  of 
great  and  nolde  iiouseholds.  The  pe- 
dantic importance  with  which  tiie  law 
of  Wales  fixes  the  rank  and  the  per- 
qui^it^■8  of  the  twenty-four  court  offices, 
according  to  their  position  at  the 
kind's  marshal's  and  vassal's  tallies  is 
very  chanicteristic.  Kemble's"  Anglo- 
Saxons,"  ii.  cap.  ;j,  contains  a  chapter 
on  llie  kinir's  court  and  liouschold. 
The  chanit)('rlain  appears  unWer  the 
name  of  •>  Burthogu  "  •'  Ilordere,"  "  Cu- 
liirulnriuit,"  "  CamfraiiH»,"  and  '■'■Thi- 
faurariiin."  Tlie  marshal  is  known  as 
••Steallerc,"  "Horsthegn,"  "dahulaior," 
^^  stratnr  reois."  According  to  the  literal 
interpretation  of  the  term.  "  overseer  of 
horses,"  his  duty  was  to  superintend 
everything  connected  with  the  royal 
equipment,  and  thus  he  had  an  especial 
authority  over  the  warlike  followers; 
tile  frequent  mention  of  it  points  to  a 
Certain    iunvirtance    attached    to    tliis 


court  office.  The  steward  ("Tnichsess") 
appears  as  "  dcipifer,"  "  discifer  reriis  ;  " 
the  Anglo-Saxon  name  was  "  Disc- 
thegn."  The  cup-bearer  is  found  only 
in  Latin  records  as  " piiicerna"  "pin- 
ceniHS."  The  smaller  offices  are  so 
incidentally  mentioned  that  from  this 
single  fact  alone  tlieir  small  impor- 
tance can  be  estimated.  But  even 
the  liightr  offices  are  only  honourable 
diirnities  for  the  "  great  Thanes,"  to 
whom  tlie  king,  according  to  circum- 
stances, also  entrusts  the  command  of 
his  troo])s,  or  to  whom  he  gives  .-ome 
high  position  in  his  council ;  but  with 
no  court  office,  as  such,  are  specified 
State  duties  connected.  The  position 
of  tiie  "  great  Thane,"  and  of  the  high 
official  of  State  or  Court,  is  frequently 
united  in  one  jierson  ;  but  everywhere 
the  signatures  of  tlie  Prelates,  of  Dures 
and  Miniftri  (Thanes),  appear  as  the 
proper  constituent  parts.  A  title  de- 
riveil  from  a  court  office  only  occurs 
occasionally  in  the  case  of  a  few  Thanes, 
ami  only  among  such  as  are  not  in- 
vested with  the  higher  rank  of  Ealdor- 
nian  (Dux.  Comes)  in  the  central 
administration,  the  signature  of  the 
Kaldoinian  always  pncediug  those  of 
the  others. 
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king  is  word  for  word  the  oath  of  service  taken  by  a  private 
man  to  his  Hlaford.  Nevertheless  very  important  changes 
in  the  social  order  in  the  army,  and  in  the  court  of  justice,  as 
well  as  in  the  Church,  originate  in  the  power  of  the  Sovereign. 
I.  ^fjc  /Wih'tflnj  ^uprrmeicn  was  already  contained  in  the 
old  Ducal  dignity,  as  being  the  highest  command  in  the  army, 
and  is  undisputed  throughout  the  whole  of  the  Anglo-Saxon 
times.  Both  before  and  after  the  union  of  the  kingdoms  the 
king  fights  in  person  at  the  head  of  his  army,  in  the  innu- 
merable battles  recorded  in  Anglo-Saxon  history.  Next  to 
the  king,  E aldermen  appear  most  frequently  as  commanders 
representing  him  ;  his  place  is  also  often  filled  by  a  marshal 
(steallere),  or  some  other  great  Thane.  A  general  vicegerency 
of  an  Ealdorman  includes  also  the  delegated  command  of  the 
army.  With  this  exception,  there  cannot  be  found,  in  the 
whole  Anglo-Saxon  period,  any  trace  of  the  active  command 
of  the  array  being  attached  to  any  office  or  possession. 
Separated,  again,  from  the  leadership  of  the  army  is  the 
power  of  deciding  as  to  war  and  peace,  and  of  regulating 
the  distribution  and  equipment  of  the  contingents.  The 
decision  on  these  matters  originally  rested  with  the  people, 
without  whose  assent  no  national  war  could  be  entered  upon. 
In  later  times,  too,  the  king  determined  on  such  matters 
in  the  national  council,  which  in  the  small  kingdoms  is 
identical  with  the  county  assemblies.  After  the  consolidation 
of  the  great  kingdoms  with  their  subdivisions,  the  right  of 
deciding  the  distribution  of  the  contingents,  under  the  direction 
of  the  royal  governor,  falls  to  the  county  assembly.  (1) 

(1)  The  militarij  mvrciqnty  must  be  chnnicter  of  tliese  debates,  regarding 

distinguislied  witli  regard  to  its  later  amount  and  distribution,  appears  also 

development    according    to    its    three  in  the  laws  (Athlr.  vi.  32.  sec.  3). 

component  parts.  '•.    The    pcrnoual    command    of    the 

a.  The   decision   touching    war   and  niitional  army-    From  the  supreme  com- 

peace  was  from  ancient  times  the  con-  ni;ind  over  tlie  army  proceeils  the  right 

cern   of  the    people,   wherever  a  real  to  apjioint  all  the  otiier  leaders.     The 

"national  war  "  was  to  1)0  undertaken.  punishment  for  omitting   to    join  the 

h.  The  decree  as  to  the  di.-<friliitiion  army  varied  according  as  the  king  was 

and  eijuipment  of  the  continjrents  was  present  in  person  or  not.    In  the  former 

left  to  the  individual  shires  in  which  case  the  disloyal  .«oldier  might  forfeit 

the  governor  .-sat  in   council  with  the  his  property  and  his  life  (Athlr.  v.  28, 

county  assembly.     The  administrative  vi.  H.t  :  Cn.  ii.  77). 
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Tlio  traditionul  liinitatioiiH  of  the  military  power  have  no 
hearing  \\\hm  the  armed  eourtiers  and  personal  vassals  of  the 
king ;  to  summon  them  to  his  standard  was  a  personal  right, 
while  their  equipment  was  the  business  of  the  **  Steallere." 
In  the  place  of  the  old  broken-down  militia  there  stood  now 
a  force  better  versed  in  arms,  equipped,  and  for  the  most  part 
maintained,  by  the  king's  household,  and  by  those  of  a  few 
great  lords  who  had  the  means  of  provisioning  their  men 
during  a  campaign.  They  were  bound  to  their  lord  by  a 
personal  oath,  which  had  not  yet  any  connection  with  a  fief 
of  land,  but  which  was  only  taken  "  on  condition  that  he  keep 
me  as  I  am  willing  to  deserve,  and  fulfil  all  that  was  agreed 
on  when  I  became  his  man,  and  chose  his  will  as  mine." 
Herein  there  was  only  the  first  step  to  the  later  "  feudal 
system."  The  Gesith-man  may  be  a  free  landed  i^roprietor, 
owner  of  a  grant  of  folkland  or  loanland  under  very  various 
conditions,  or  he  may  be  landless  and  dependent  solely  upon 
the  maintenance  he  receives  in  his  lord's  household.  We 
perceive  in  the  numerous  feuds  of  the  petty  kingdoms  with 
each  other  the  wars  carried  on  by  a  retinue  of  followers,  and 
consequently  these  armed  followers  themselves  attained  side 
by  side  with  the  decay  of  the  old  land  militia  a  wider  extent 
and  importance.  The  unsuccessful  struggles  with  the  Danes 
showed  the  unwieldiness  and  occasional  uselessness  of  the  old 
national  array  so  clearly,  that  in  the  combats  for  deliverance, 
under  ^Elfred  the  Great,  the  personal  organization  by  the 
king  is  throughout  a  prominent  feature.  The  relation  of 
personal  service  to  the  king,  "  Thaneship,"  extends  by  degrees 
to  all  possessors  of  five  hides  and  upwards.  From  these 
times  we  meet  with  many  occasions  upon  which,  without 
any  resolution  on  the  part  of  the  National  Council,  the 
people  willingly  followed  the  personal  summons  of  the 
king.  (P) 

(1")  Oripinnlly,  the  position  of  the  riors,  who  under  their  leader  or  lord 

personal   follnvers  and  of  the  armed  bad  won  the  victory,  remained,  in  peace 

conrtiers   was  quite   different  from   a  also,  the  nearest  surroundings  and  com- 

legal  point  of  view.    Immediately  after  panious(<*omi7t/)  of  their  chieftain.    As 

a   conquest,   the   flower    of    the    wur-  the  king.lnm  grew,  the  possibility,  and 
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The  military  constitution  of  the  national  army  and  that  of 
the  royal  retinue  became  in  this  way  to  a  certain  extent  fused. 
Decisions  touching  peace  and  war  could  no  longer  be  com- 
pletely in  the  hands  of  the  national  council,  although  that 
council  was,  as  a  matter  of  fact,  almost  always  consulted,  and 
claimed  at  least  the  right  of  giving  or  withholding  its  consent 
when  there  was  any  question  of  exceeding  the  customary  time 
of  service,  of  entering  upon  winter  campaigns,  of  naval  prepa- 
rations, and  wars  of  conquest  in  distant  parts,  or  generally  of 
any  unusual  services.  Similarly,  in  the  county  assemblies, 
the  disposing  powers  of  the  royal  officers  in  equipping  the 
contingents  had  to  be  enlarged.  In  two  generations  after 
Alfred's  day,  peaceful  inclinations  again  had  the  upper  hand; 
the  kingdom  again  became  powerless  to  resist  the  Danish 
invaders.  Bold  adventurers  from  among  those  northern  war- 
riors soon  gain  the  position  of  great  king's  Thanes.  The 
landed  proprietors  are  only  too  ready  to  abandon  the  real 
war  service  to  the  newly  formed  retinues,  who  had  been  gained 
over  by  the  gifts  of  offices  and  grants  of  folkland.  The 
heavy-armed,  experienced  soldiery  now  consist  for  the  most 
part  of  landless  men  under  the  command  of  great  Danish 
Thanes.  Already  under  Cnut  a  standing  guard  of  three  thou- 
sand housecarls  appears — a  class  of  soldiers  with  articles  of 
war  of  their  own,  and  completely  severed  from  landed  pro- 
perty. But  as  this  institution,  standing  as  it  did  in  complete 
contradiction  to  the  proprietary,  financial,  and  social  con- 

witli  it  the  desire  to  increase  the  number  able  and  separate  transactions  of  the 

of  tlic    followers    grew   also   stronger  county  assemblies.      In    the  complete 

(Kemble,  i.  142).     But  seeing  tliat  tlie  ruin  of  the  State,  out  of  which  iElfred 

king  clioso  his  Ealdornien  and  Gere-  the  Great  raised  his  people,  the  obser- 

fas  from  amongst  his  nearest  followers,  valion  of  the  old  constitutional  forms 

and  appointed  tliem  to  posts  of  conH-  became  impossible.    yElfred  introduced 

clence,  tlie  "follower-system"  became  a  system  of  successive  service,  aecord- 

fuscd   witli   tlie   suprenu^  ollices,   and  ing   to  which   in  long  campaigns  the 

formed    the    later    "Tlianesiiip."       In  soldiers  relieved  each  other;   he  built 

process  of   time    this   ilouble  relation  magazines  for  the  {jrovisioning  of  the 

was  sure    to   react   upon    the   altered  army,  at  the  expense  of  the  State,  and 

position  of  the  popular  decisions  con-  framed  new  regulutions  for  tlie  conduct 

cerning  war  and  peace.     1"he  carrying  of  marine  warfare  and  for  tiie  defence 

on  of  war  was  in  the  ninth  century  no  of  fortn-sses.     But  tiie  question  of  the 

longer  eonipalilile  witli  a  war  system,  cxliiil  of  tin  se  arrangements  has  never 

ilcpctiilent    on     the    resolutions    of    a  been  deliuit<'iy  siaili'd. 
national  council,  Hud  on  the  iunumer- 
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(litions  then  existing,  could  not  possess  stability,  it  soon  fell 
to  pieces.  An  ever-recurring  feeling  of  insular  security  pre- 
vented any  lasting  reforms  in  the  military  organization,  either 
by  a  definite  distribution  in  proportion  to  amount  of  property, 
or  by  regular  arrangement  and  drilling  of  the  masses  capable 
of  bearing  arms.  And  this  is  what  finally  brought  the  Anglo- 
Saxon  kingdom  to  ruin.  The  energy  which,  among  the  Lan- 
gobardi,  distributed  military  service  on  the  principle  of  the 
Roman  centuries  according  to  landed  and  movable  property, 
or  which,  as  in  the  Carlovingian  constitution,  gave  the  State 
an  immediate  right  to  a  fully  equipped  man  for  every  four  or 
five  hides,  was  unknown  to  the  Anglo-Saxons.  This  state 
of  things  explains  the  intricacies  which  in  later  times  arose 
whenever  a  military  summons  was  really  issued  (as,  for 
instance,  in  the  fatal  year  999),  for  the  allotment  of  the 
contingent  in  each  district  and  sub-district  could  be  disputed. 
Even  the  grants  of  folkland  were  not  utilized  for  the  purpose 
of  regulating  a  certain  proportion  of  men.  The  Anglo-Saxons 
had  neither  a  perfected  form  of  the  "beneficial"  system  nor 
a  "seniorat"  {vide  p.  95).  The  folkland  was  partly  given 
away  as  an  Allod,  and  partly  revocably  gi-anted,  with  various 
burthens  attached,  but  everj-where  with  the  reservation  of 
defence  and  guard  duty,  but  not  charged  with  supplying  any 
fixed  number  of  shields  as  an  actual  tax.  Very  numerous 
grants  were  made  to  the  great  Thanes  in  return  for  services 
done,  and  in  expectation  of  services  in  the  future ;  they 
were  an  expression  of  favour,  but  no  basis  for  fixed  war 
service.  This  is  the  most  characteristic  expression  of  the 
laxity  under  which  the  Saxon  military  system  generally 
suffered.  (I'') 

(l^)  From  tlie  military  rights  of  the  495).     "•  Ut  illi  qui  in  hostem  pergere 

king  follows  also  the  buililiiig  of  castles.  non   iwtiifrint,  jtucta  antiquain  et  ali- 

It  was  of  great  iniportanco  to  utilize  at  arum  {wlinntconguetudimmadcicitate^ 

stated  times,  for  such  warlike  purposes,  «oi"fl«  et  pontes  ac  trancitus  pahidium 

the  small  freemen,  whose  services  in  operentur.  el  in  cititate  atque  in  marcha 

Hctunl  warfare  were  seldom  required.  icaclae/aciant."     The  system  of  forti- 

We  tint!   the   same  transition  in   the  fic^itions   in    the    Anglo-Sivxon   times 

Carlovingian     legislation     (Carol,     ii.  w;is,  in   consequence  of  the  difficulty 

Edict.  Pistense,  anno  864,  c.  27.  vol.  i  of   providing    an    adequate    garriaon. 
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II.  '2ri)E  ^i"^^^^'^^   ^uprcmacn  of  X\)z  Bing  was  the  most 
important   of   the    permanent    powers  which  accrued  to  the 
chieftains   in   the  transition   from   the   old  dukedom  to  the 
regal  dignity.     As  "  Mundbora  "  of  the  whole  nation,  the  king 
was  the  supreme  judge  in  the  land,  with  power  over  limb, 
life,   and  property.     The  royal  judicial  office,  however,   still 
retained  the  formal  character  of  the^  Germanic  magistracy. 
It   included  the  right  of  "  regulating,"  of  *'  administering," 
and  of  "  executing,"  but  not  the  right  of  "  pronouncing  the 
sentence,"  which  belonged  to  the  members  of  the  community. 
In  the  united  kingdom  it  was  impossible  for  the  hereditary 
supreme   magistrate,    in   consequence   of    the   extent   of  his 
territory,  to  sit  in  judgment  in   the   old   traditional  places 
of  justice  (although  instances  occur  of  the  exercise  of  this 
right);  but  the  legal  supremacy  in  its  regular  course  displays 
itself  in  the  ruling  power  which  appoints  the  Ealdormen  and 
Shir-gerefas  as  royal  justiciaries  in  the  people's  courts,  and 
commissions  these  again  to  appoint  the  witan  who  find  the 
judgment.     As  protector  of  the  weaker  portion  of  his  subjects 
and  of  the  general  freedom,  the  king  provides  a  speedy  course 
of  justice,  and   facilitates  the  prosecution  of  rights,   by   the 
frequent   holding  of  court   days  in    the    subdivisions  of  the 
counties  (Hundreds).     The  Hundred  Court,  which  exists  from 
the  tenth  century,  appears  in  England  as  a  branch  of  the 
County  Court  instituted  by  later  positive  arrangement.     In 
order  to  shorten  the  way  for  litigants,  to  dispose  of  the  ever- 
increasing  mass  of  legal  business,  and  to  render  it  possible 
for  the  poorer  freemen  to  fulfil  their  duties  without  being  over- 
burthened,  the  less  important  matters  were  delegated  to  a 
local  court,  held  every  month,  which  sufiicicntl}'  accounts  for 
the    indefiniteness    in   the   limits  of   the  jurisdiction   of  the 
County  Court,  and  its  position  as  a  superior  tribunal  with 
respect  to  the  Hundred  Court,  and  for  the  presidency  of  the 

Shir-gerefa  in  both.     It  is   further  the  king  who  allows  the 

very  fiuilty,  mid  uvi  iitii;i!ly,  wIumi  tin-       tlio  kin;;  to  the  liiiildiiifr  of  rsibUc.-  cuii 
times  of  (liinircr  win'  over,  :il\\:iys  Irll        bf  iirovi'd. 
iuto  ileniv.     Uut  im  exclusive  ii;:ht  of 
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Manor  Courts  to  enlarge  their  jurisdiction  over  petty  criminal 
offenct's.  who  extends  this  jurisdiction  to  certain  free  allodial 
possessors,  and  who  lends  to  the  Manor  Court  the  character 
and  authority  of  magisterial  power,  besides  defining  and  regu- 
lating the  relations  between  private  and  public  courts.  The 
position  of  private  magistrates  as  "Thanes  of  the  king" 
prevents  such  rights  as  reside  in  them  from  being  changed 
into  mtre  rights  appertaining  to  property,  towards  which 
result  the  interests  of  the  landed  classes  were  ever  urging 
them.  It  was  just  these  interests  of  the  upper  classes  and 
the  attachment  to  custom  which  jealously  guarded  the  tra- 
ditional jurisdiction  of  the  courts.  Though  the  royal  judi- 
ciaries were  only  representatives  of  the  king,  the  king  was 
not  allowed  to  arbitrarily  hold  his  court  in  rivalry  with 
theirs  ;  but  his  province  was  merely  to  act  as  subsidiary  to 
the  others,  supplying  deficiencies  in  cases  of  a  failure  of 
justice,  or  where,  from  the  high  position  of  one  of  the  liti- 
gants, an  impartial  administration  of  justice  could  not  be 
obtained  or  expected  from  the  County  Court.  This  subsidiary 
position  is  most  definitely  laid  down  in  Eadgar,  iii.  2  :  "  Let 
no  one  go  to  the  king  on  account  of  a  suit,  except  when  his 
right  has  been  denied  him  in  the  court,  or  he  cannot  attain  to 
his  right"  (so  also  in  Cnut,  ii.  sec.  17).  It  is  the  old  prin- 
ciple, seen  also  on  the  continent,  that  when  the  lower  magis- 
terial powers  refuse  to  do  justice,  the  higher  should  interfere 
to  compel  its  being  done.  In  this  sense  "  the  king  in  the 
national  assembly  "  appears  as  the  highest  judicial  tribunal 
in  the  land,  in  which  capacity  he  deals  with  the  failure  of 
justice,  and  judges  powerful  litigants  ;  that  is,  he  appoints, 
according  to  custom,  a  number  of  impartial  "  Witan  "  to  find 
upon  the  question  of  Eight ;  analogous  to  the  manner  in 
which  Ealdormen  and  Shir-gcrefas  in  the  Hundred  Courts 
appoint  judges  out  of  the  number  of  those  lawmen  or  suitors 
in  the  county  privileged  to  attend  the  court.  In  the  later 
laws  it  is  laid  down  as  a  universal  proposition  that  "  no 
one  has  any  jurisdiction  (socne)  over  the  king's  Thane,  but 
the  king  alone  ''  (Athlr.  iii.  11)  ;  which,  from  the  numerous 
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significations  of  the  word  "  socne,"  may  be  understood  to 
mean,  that  over  the  great  Thanes  in  the  Witenagemote, 
against  ■whom  it  would,  moreover,  be  difficult  to  obtain  justice 
in  the  country,  the  high  jurisdiction  of  the  king  in  the 
Witenagemote  should  at  once  be  exercised. — In  the  province 
of  criminal  jurisdiction  especially,  the  assistance  of  the  legis- 
lature was  early  needed  to  restrain  blood-vengeance  and  to 
improve  the  method  of  proof  by  compurgators,  who,  after  the 
tribal  constitution  had  become  dissolved,  were  chosen  very 
irregularly  from  amongst  neighbours,  whom  the  powerful  noble 
can  find  only  too  speedily,  but  the  poor  man  only  with  the 
greatest  difficulty.  At  this  point  the  kingl}^  power,  at  an 
early  period,  shows  itself  active  in  affording  the  protection 
of  the  law  to  the  weaker  suffering  under  the  oppression 
of  the  stronger.  Numerous  laws  were  directed  against 
private  feuds.  Certain  of  the  compurgators  were  nominated 
and  summoned  by  the  roj'al  bailiff;  and  thus  inequality 
in  degrees  of  j^ower  were  in  some  measure  obviated.  For 
breaches  of  the  peace  we  early  meet  with  an  extensive 
system  of  punishments  inflicted  on  life  and  limb.  Breaches 
of  the  law  led  to  an  extended  system  of  fines  for  the 
protection  of  the  person,  of  honour,  of  domestic  authority, 
and  of  property.  And  here,  finally,  the  royal  judicial 
supremacy  appears  in  the  form  of  the  jDrivilege  of  pardon, 
but  only  so  far  as  it  is  opposed  by  no  private  right  to  satis- 
faction (Wihtr.  26 ;  Ine  6,  pr.  sec.  1  ;  Alfr.  7,  pr.  ;  Athlst. 
vi.  1,  sees.  4,  5 ;  Edm.  ii.  6 ;  Edg.  iii.  7 ;  Athlr.  iii.  216  ; 
Cnut,  ii.  67).  In  Edg.  iii.  2  it  is  generally  laid  down  that 
where  any  one  finds  the  judgment  unduly  hard,  he  may  appeal 
for  clemency  to  the  king.  (2) 

(2)   The    le^al    power  of  tlic  kinirs  roviil  jiulicialsuiiifmiipy  shows  itself  in 

had    become    already    established    in  practice  in  the  following  points  : — 
the  small  kinijdonis  lonp;  before  they  a.  In    the   rij^iit   of  appointing   tiio 

became  united   into  larger  principal!-  Ealdormen  and    Shir-geicfaa   as  judi- 

ties.     This  legal  power,  however,  only  eiaries.     These  olTicers  exercise  also  a 

comprises  the   right  to   hold  a  court.  decisive   influenco   uimhi    tiie  appoint- 

The  pronouncement  of  the  sentence  by  ment    of    llie  judicial  committees    of 

members  of  the  community  constitutes  the   community.      In    the    tir.-t    place 

during  tlie  whole  Anglo-Saxon  period  the     agreement    of    the     parti«  s     de- 

a  part  of  tiie  "o)f/f» /».//< /.Dwnii."     TI.e  ci<les  ;     failing    that,    wc    never    hear 
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ITI.  '3rf)t  ^3oIifc.suprcmnrn  of  tlje  l^i'ng  proceeds  from  his 
puHition  as  "  tliu  hi^'licst  miiiiitaiiier  of  the  peace."  This  peace- 
controHinj;  power  is  the  outcome  and  extension  of  the  mihtary 
command  and  the  criminal  jurisdiction,  with  which  latter  it 
is  in  England  even  at  the  present  day  allied.  By  the  grant 
of  the  royal  protection,  special  persons,  places,  and  times 
became  so  hallowed  that  any  violence  done  them  was  visited 
with  condign  punishment ;  and  where  a  breach  of  the  peace 
would  have  been  committed,  according  to  the  law  of  custom, 
the  punishment  was  increased,  because  of  the  "  special  peace 
of  the  king."     The  special  laws  concerning  peace  extend — 

(1)  To  certain  places  :  to  the  palace  of  the  king  and  its 
surroundings  (Athlb.  3,  5  ;  Ine,  6 ;  Alfr.  7  ;  Cn.  ii.  59) ;  the 
residences  of  the  upper  classes,  and,  under  other  names,  those 
of  the  lower  classes  as  well,  but  more  especially  as  "  Cirik- 
frith  "  to  churches  and  monasteries. 

(2)  To  certain  times :  to  the  time  when  the  militia  is  sum- 
moned (Alfr.  40,  sec.  1 ;  Cn.  ii.  61) ;  to  the  popular  and  court 
assemblies  (Athlb.  ii.  8 ;  Athlr.  iii.  1 ;  Cn.  i.  82) ;  to  market- 
meetings,  meetings  for  taxation,  and  guild-meetings  (Ine,  6, 
sec.  5  ;  Athlr,  iii.  1) ;  to  the  coronation  day  of  the  king ;  and, 

of  a  selection  of  judges  by  the  com-  wr/f  of  tlie  private  individual  cannot 

munity,  because,  by  reason  of  the  in-  extend  over  a  royal  Thane  as  a  royal 

equality   of    ]m)i>erty    possession    and  officer;  at  least  this  may  be  the  dubi- 

froni    the   class   interests   which  were  ous   sense  of  the  passj\ge  referred  to 

duiuiuant   in   the   great   courts,  there  above  (Athlr.  iii.  11,  "nan  man  n6(je 

was  no  room  for  it  in  proceedings  in  s6cne    o/er   cynges    pegen,   buton   cyng 

wiiich  the   mass  of  the  freemen  only  fylf"). 

took  part  as  spectators.     In  criminal  c.  As  a  matter  of  course  the    king 

proci  edings,  however,  the  accused  par-  appoints  the  local  justices  on  the  royal 

ticipated  in  the  selection.  demesnes,  as  well  as  on  those  jxjrtions 

h.   As   supreme  judge   over  "  liheri  of  the  fulkland  which  have  remained 

homines,"  the  king  allows  the  Manor  under  his  immediate  control,    and  in 

Courts  also  a  judicial  power.     In  this  i)rivileged  districts  als*"",  whilst  he  ac- 

sense  the  lord  of  the  manor  was  royal  cords  many  exemptions  in  his  capacity 

"  Tiiane  "    in  his  especial  capacity  of  of  supreme  magistrate, 

migistrate.     Tlie    magistrate    himself  »/.  The  king  as  magistrate  directly 

is    liable   to  a   fine    for   disobedience  interferes  wiiere   his  appointed  judge 

(.\thlst.  iv.    7),  and  is,  together  with  has  neglected  his  duty  (Cn.  ii.  scc.  17, 

the   (lerefa,  nominated   as  official   re-  cit. ;  Kdg.  iii.  sec. '2,cit,  ;  Athlst.  ii   3). 

cerder  in    quarrels   concerning  barter  The  purely  subsidiary  j>ositiou  of  the 

and    exchange    (Athlst,    ii.    10,    pr.).  royal  right  of  decision  was  still  recog- 

The  Land-Hliford  has  to  take  care  of  nized  at  the  l>oginning  of  the  Norman 

stolen  cattle  until   the  owner  is  found  epiK'h    as  customarv   law  (Will.   i.  43, 

(Kdg.  iv.   11;  .Vthlr.  i.  3,  etc.).     Thi  L.gg.  Hen.  i.  34,  (3). 
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with  regard  to  the  Church,  to  fast-times  and  fast-days  (Alfr. 
5,  sec.  5,  etc.). 

(3)  To  certain  persons:  widows  (Athlr.  v.  21;  vi.  20); 
nuns  (Alf.  viii.  18)  and  the  whole  clergy ;  apimrently  also  to 
the  possessions  and  personal  property  of  the  clergy  (Athlh.  1 ; 
Edw.  Conf.  1,  sec.  1).  Moreover,  the  king  was  accustomed, 
on  ascending  the  throne,  and  on  special  occasions,  to  proclaim 
"general  peace  orders,"  which  primarily  were  nothing  but  a 
confirmation  of  the  lex  terra,  according  to  which  breaches 
of  the  peace  were  punishable  in  the  popular  courts  by  custom- 
ary law.  The  consent  of  the  National  Assembly,  which 
usually  accompanied  it,  the  solemn  vow  taken  by  the  powerful 
nobles  present,  the  enjoining  of  their  ofl&cial  duties  upon  the 
royal  governors,  bailiffs,  and  lords  of  manors,  gave  to  these 
proclamations  of  peace  a  heightened  power,  which  was  never- 
theless again  forgotten  in  troublous  times,  thus  necessitating 
perpetual  repetitions.  In  the  course  of  the  Anglo-Saxon 
period  the  king's  peace  took  the  place  of  the  common,  or 
people's  peace  {rolksfriede),  which  once  proved  the  basis  of 
social  order.  The  king  was  thereby  authorized,  with  the 
consent  of  the  National  Assembly,  to  reform  the  old  sj'stcm 
of  composition,  to  threaten  heavier  offences  with  punishment 
of  life  and  limb,  outlawry,  and  forfeiture  of  estate ;  to  abolish 
blood-vengeance,  and,  by  means  of  bail,  to  secure  the  appear- 
ance of  the  guilty  parties  before  the  court.  In  <\11  these 
directions  the  Anglo-Saxon  period  makes  comparatively  speedy 
progress.  From  the  position  of  the  highest  maintainer  of  the 
peace  was  deduced  a  regulating  power,  which,  without  the  con- 
sent of  the  National  Assembly,  created  (beyond  the  province 
of  ordinary  breaches  of  the  peace  and  breaches  of  right)  new 
offences.  For  these  heavy  fines  were  fixed,  whenever  the 
judges  recognized  in  them  a  breach  of  the  proclamation  of 
the  royal  peace.  (3) 

(3)  The    police     power     is    a     de-  tuining    to   the    miiinteiiance    of    the 

velopment  of  the   legal  and  military  peace.      From   the  power   i«f  punish- 

powers  comliiiied,  out  of  which  latter  iiig  is  developed    first    the   idea   of  a 

proceed  the  lej?al  grounds,  the  forms,  jireventative  power.     'J"heiip:hl  tocom- 

Bnd    the    means   of  coii.stniiiit  ap|>ei-  mand  peace  liy  means  of  personal  orders 
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The  blending  of  the  office  of  supreme  maintaincr  of  the  peace 
with  that  of  commander-in-chief  leads  further  to  a  union  of 
the  organization  of  the  militia,  its  institutions,  its  districts, 
and  its  officers,  with  the  objects  pursued  by  "  maintenance  of 
the  peace."  The  summons  of  the  array  may  take  place  in 
the  counties,  even  in  times  of  peace,  for  the  purpose  of  pur- 
suing and  apprehending  peace-breakers  (Edw.  et.  G.,  sec.  6 ; 
Cn.  ii.  2,  29;  ii.  48,  sec.  6).  The  hundreds  and  tithings  of 
the  national  militia  are  made  responsible  in  the  person  of 
their  priepositi  for  the  maintenance  of  the  peace ;  that  is, 
for  the  arrest,  safe-keeping,  pursuit,  and  denunciation  of 
peace-breakers.  An  important  institution  of  this  character 
was,  moreover,  that  which  compelled  dangerous  characters 
to  find  security  for  their  good  behaviour  (Edm.  iii.  7,  sec.  1 ; 
Edg.  iii.  7;  Athlr.  i.  4;  Cn.  ii.  25,  30,  33).  Further  still, 
landless  persons  were  obliged,  under  threat  of  the  withhold- 
ing of  legal  protection,  to  join  a  "tithing,"  i.e.,  a  small 
community  with  a  responsible  head,  "  praspositus,''  "  head- 
borough,"  or  to  seek  some  landowner  as  their  lord,  who  would 
guarantee  their  appearance  before  the  court.  As  a  general 
principle  of  law  this  is  first  laid  down  in  Edg.  iii.  6:  "And 
every  man  shall  find  secm-ity,  and  the  surety  shall  lead  him 
and  hold  him  to  all  right,  and  if  any  such  do  wrong  and 
break  out,  then  shall  the  surety  bear  what  he  should  bear. 
But  if  it  be  a  thief,  and  the  surety  can  lay  hold  on  him 
within  twelve  months,  he  shall  deliver  him  over  to  justice, 
and  shall  receive  back  what  he  has  paid." 

lay  in  the  military  comnmnd  of  the  utilized  for  canring  out  the  measures 
king.  Among  the  warlike  tribes  of  dictated  by  tl:e  peace-jurisdiction.  A 
the  continent  the  notion  of  military  general  proclamation  of  peace  was 
service  and  punishment  in  default.  usually  issued  by  the  kings  on  their 
which  was  part  and  parcel  of  the  accession.  In  the  course  of  generations 
military  organization,  was  extended  to  people  became  accustomed  to  refer 
tlie  province  of  law,  and  led  to  an  cn-  back  tlie  rules  of  the  civil  law  in  these 
largoment  of  the  powers  of  the  niagis-  proclamation."*  of  peace,  so  oft  repeated, 
tracy.  In  England  peace-jurisdiction  is  so  frequently  confirmed  in  the  National 
primarily  the  outcome  of  the  judicial  Assemblies,  and  so  continuously  em- 
power and  the  duty  of  protection  ployed  by  the  courts  of  law — so  that 
(■muiidium)  combined,  and  '"viiiihJ"  the  (dd  "folkspeace"  passes  into  a 
and  '^/rith "  appear  to  have  the  same  "  king's-peacc,"  which  includes  the 
j-ignifiiatioii :  and,  on  the  other  hand.  sanction  to  punish  all  the  heavier 
the    institutions    of    the     militia    are  crimes  and  oftences. 
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For  such  as  are  not  established  in  the  household  or  on  the 
land  of  a  Thane,  the  tithings  of  the  military  organization  are 
now  made  use  of,  and  the  man  without  a  surety  has  to  join 
these  in  such  a  way  that  either  a  special  surety  or  the  "  prae- 
positus "  is  answerable  for  him.  This  is  insisted  upon  in 
Cn.  ii.  20  as  an  universal  institution  of  the  country: — "And 
we  will  that  every  freeman  be  brought  into  a  Hundred  and  a 
tithing,  whoever  will  be  entitled  to  purgation  by  oath,  and  to 
where,  if  any  one  kills  him  after  he  is  more  than  twelve  winters 
old,  or  be  he  no  longer  worthy  of  the  rights  of  a  freeman, 
be  he  one  of  the  household  or  servant.  And  let  every  one 
be  brought  into  a  Hundred  and  under  security,  and  let  the 
surety  constringe  and  lead  him  to  all  his  rights." 

The  system  of  police  security  appears  thus  to  have  been 
definitely  worked  out.      Every  Thane  is  responsible   for  his 
household,  and   his   village    Gerefa    for   the    peasantry  who 
were  settled    on  his  lands.     The  other  independent  freemen 
had  to   endeavour  to   gain   so  much  confidence   among  the 
free  peasantry  that  these  latter   through  their  headborough 
would  undertake  the  security  for  them.     The  money-responsi- 
bility fell  finally  upon  the  community  as  a  common  duty, 
which  in  Norman  times  was  inaccurately   (from  an  external 
point  of  view)  described  as  a  "mutual  security."      Of  course 
this  system  made  it  difficult  for  any  landless  man  to  change 
his   habitation.      A  right   of   free    migration   was   certainly 
recognized  as  an  established  principle ;  and  all  Hlafords  are 
ordered  by  law  not  to  prevent  any  "  liber  homo  "  from  looking 
for  another  lord  or  Hlaford-socn  (Athlst.  iii.  4,  iv.  5,  v.   1). 
But  the  departing  freeman  had  first  to  prove  that  he  had  com- 
pletely fulfilled  all  his  duties  to  his  former  lord,  and  that  he 
had  obtained   permission  of  the  latter  to  leave  his   service ; 
otherwise  the  new  master  cannot   receive   him  (Edw.  ii.   7  ; 
Athlst.  ii.  22,  iii.  4,  v.  i.  ;  Edm.  iii.  3 ;  Cn.  ii.  28).    In  con- 
nection with  this  system  of  a  local  police  was  a  further  re- 
sponsibility of  the  Hundred  for  the  due  pursuit  of  thieves  and 
for  the  production  of  their  members  before  the  court.     Accord- 
ing to  an  isolated  document,  it  was  attempted  to  create,  as  on 
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the  continent,  a  presentment  making  it  the  duty  of  the 
Hundred  to  give  information  on  oath  (Atheli-.  iii,  c.  3.,  sec. 
3)  ;  but  the  exact  form  of  this  cannot  be  gathered  from 
the  Anglo-Saxon  laws.  The  insular  position  of  the  country, 
and  the  pre-eminently  peaceable  character  of  the  later  Anglo- 
baxon  times,  developed  the  maintenance  of  the  peace  to  such 
a  perfection,  that  the  chroniclers  give  an  almost  Arcadian 
picture  of  the  peacefulness  and  security  of  the  land  in  the 
time  of  ^-Elfred  the  Great  and  at  some  subsequent  periods.  (3°) 
IV.  'iE\)(:  liclicnuc  of  tijc  ^nglo--^a.xon  lyings  has,  primarily, 
the  same  foundation  as  that  of  every  great  landowner,  in 
the   private  property  of  the   king;    which  is  acquired,  pos- 


(3')  The  system  of  "mutual  sure- 
ties "  has  formerly.in  a  very  exaggerated 
maimer,  been  made;  the  basis  of  the 
wiioh)  Anglo-Saxon  constitution  by 
arbitrarily  referring  maxims  of  tlie 
Norman  period  to  former  centuries. 
This  is  the  case  with  Maurer's  treatise 
on  the  "  Freiptlege  "  (184S).  As 
against  this  it  is  necessary  to  review 
all  the  information  we  possess  as  to  the 
Anglo-Saxon  surety,  as,  for  instance, 
that  given  by  Schmid  in  his  "Glos- 
sariuin  "  (pp.  G4-t-G49).  Of  very  de- 
cided merit  in  clearing  up  doubts  is 
Marquardsen's  work,  "  Ueber  Haft  und 
Biirgschaft  bei  den  Angel-Sachsen  " 
(1851),  with  the  results  of  which 
Konrad  JIaurer  ("Krit.  Zeitschrift," 
vol.  i.  pp.  87-96)  agrees,  after  careful 
investigation.  A  still  fuller  review 
of  the  numerous  opinions  on  the  sub- 
ject is  given  by  Waitz  (*'yerfassun<;s- 
Geschichte,"  i.  pp.  424-473).  The 
meaning  of  all  this  legislalion  is  that, 
as  ou  the  continent  (in  the  "  Edietum 
Pistense"  and  the  "Capitula  Laiigo- 
bardorum"),  those  without  any  pro- 
perty — "  nine  jiroprietattbus  in  regno 
noMro  degontett,  atqtie  non  haJientes  re,< 
aul  fiihitfaniidm,  quiltiis  cnndrinfji 
]H):isiiit  " — sliould  be  brought  before 
tlic  court  by  some  resident,  and 
vouched  for — "  i//  eos  prxsentent  aut 
pro  eornm  mali'fticti-'<raiioni:m  reddant" 
(ct.  Waitz,  "  bje  Verfassung,"  iv.  p. 
3t)3).  Wliere  a  village  has  under- 
takiu  to  find  bail,  the  opponent  only 
come.s    u|>on    the    pr;> pDiiitim,    who,    iu 


case  he  cannot  bring  the  bailee  before 
the  court,  has  to  pay  the  fine  himself, 
which  he  if  possible  recovered  from  the 
guilty  party  or  eventually  from  his 
peasantry.  This  proceeding,  so  far  as 
its  consequences  are  concerned,  led  to 
the  tithing  being  made  answerable, 
which  iuNormantimes  wasdescribed  in- 
correctly as  "  mutual  security."  This 
state  of  things  I  also  find  indicated 
in  the  Leges  Edw.  Conf.,  cap.  20,  sec. 
4  (Harley's  text) :  "  Quod  si  facere 
non  poterit"  (if  the  prxpositus  cannot 
clear  himself)  "  restauraret  dainpnum, 
quod  ipse  fecerat,  de  propria  foris- 
factoris  quantum  duravrrit,  et  de  suo ; 
et  erga  justitiam  emendent,  secundum 
quod  legaliter  judicatum  fuerit  eis ;" 
and,  according  to  Hoveden's  text,  cap. 
19,  sec.  4,  "  Quod  si  facere  non  possit, 
ipse  cum  Frithborgo  suo  damnum  res- 
tauraret de  propria  malefactoris  quan- 
tum duraret.  Quo  dejieieute,  de  suo  et 
Frithhargi  suiperfireret  et  erga  juslitiam 
emendaret."  With  reference  to  the 
further  responsibility  of  the  inquisi- 
torial duty  of  the  Hundnd,  the  Anglo- 
Saxon  laws  mention  the  pursuit  of 
thieves  and  the  production  of  inerabers 
of  the  community  before  the  court 
(Ed;;,  i.  5;  On.  ii.  20;  Hen.  8,  sec.  2; 
WilL  i.  22,  iii.  3,  etc.).  The  Hundred 
is  responsible  i»i  subsidiunt  for  the  rj7/<i 
for  the  non-discovered  murdrum  (Edw. 
Conf.  c.  15, 16).  The  principal  passage 
relative  to  the  presentment  is  that  mi 
Athlrd.  iii.,  c.  3,  sec.  3,  certainly  oidy 
an  iso1:(t-.|  "'!•• 
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sessed,  enjoyed,  and  is  subject  to  alienations  and  testa- 
mentary dispositions,  in  the  same  manner  as  other  Bocland. 
Besides  the  king,  the  queen  also  (and  here  is  a  difference 
from  the  usual  matrimonial  property  law)  can  possess, 
manage,  and  dispose  of  estates  in  land  in  her  own  name. 
The  king's  rights  of  usufruct  in  the  folkland,  and  in  all  the 
land  that  had  not  been  assigned  to  individuals,  on  the 
occupation  after  the  conquest  (either  because  it  was,  from 
the  nature  of  it,  not  suitable  for  grants,  or  that  it  chanced 
not  to  have  been  distributed),  were  originally  much  more  im- 
portant. These  estates,  which  remained  at  the  disposition  of 
the  community  at  large,  fell  to  the  disposition  of  the  highest 
Hlaford  ;  but  with  the  reservation  that  the  National  Assembly 
retained  its  right  to  give  or  refuse  its  consent,  whenever  Folk- 
land  was  to  be  converted  into  Bocland,  i.e.  to  be  irrevocably 
granted  away.  Large  portions  of  the  folkland  were,  indeed, 
in  most  parts  of  the  country  made  over  to  the  Ealdormen, 
Shir-gerefas,  and  other  roj^al  officials  in  lieu  of  a  salar}-, 
and  certain  portions  formed,  until  the  close  of  the  Anglo- 
Saxon  period,  the  customai-y  endowment  of  various  offices. 
Great  portions  of  the  folkland,  again,  were  lost  by  gifts  to 
churches,  monasteries,  and  foundations.  A  large  part  of 
what  remained  was  utilized  in  maintaining  the  armed  retinues 
of  courtiers,  and  the  personal  servants  of  the  king,  in  reward- 
ing services  rendered,  and  in  bestowing  marks  of  favour. 
Although  they  were  legally  revocable,  yet  such  grants  were 
for  the  most  part  permanent ;  with  the  exception  of  rents  and 
services  occasionally  reserved,  the  immediate  enjoyment  was 
thus  lost  to  the  king.  In  the  course  of  time,  the  universal 
eagerness  for  the  acquisition  of  land,  the  power  of  the  great 
nobles,  and  the  influence  of  the  favourites,  led  more  and 
more  to  that  allodification,  which  is  chronicled  in  many 
existing  records.  From  this  time,  accordingly,  only  single 
and  separated  rights  of  usufruct  flow  to  the  king  from  these 
sources.  Especially  springing  from  the  original  position  of 
the  conquered  land,  and  from  the  right  of  disposition  over 
unappropriated  property,  there  arose  :i  royal  right  extending 
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over  ImrbourR,  lanclinfr-placcs,  and  military  roads,  which 
became  the  source  of  customs  and  dues ;  also  a  right  to  salt- 
works and  lead-mines,  to  flotsam  and  jetsam,  and  treasure- 
trove.  A  royal  right  with  ill-defined  limits  attaching  to 
forests  is  also  probably  deducible  from  the  same  principle. 
In  Cnut's  time,  police  regulations  concerning  forest  and  the 
chase  appear,  in  which  were  included  important  rights  of 
usufruct.  (4) 

The  profits  derived  from  the  control  of  matters  of  war, 
justice,  and  police  became  more  important  to  the  kings,  as  in 
course  of  thue  their  private  enjoyment  of  the  folkland  and 
unoccupied  land  ceased. 

From  the  military  power  of  the  sovereign,  first  arose  the 
right  to  the  services  of  the  people  in  the  building  and  keeping 
in  repair  of  the  royal  residences  and  castles,  which  services 
were  rendered  by  the  small  freemen  of  the  national  militia, 
as  a  common  burden.  From  the  system  of  personal  vassalage 
springs,  again,  the  right  of  heriot,  by  virtue  of  which,  on  the 
death  of  the  vassal,  the  armour  or  a  pecuniary  equivalent 
falls  to  the  king.  In  the  time  of  Cnut,  when  the  position  of 
the  public  officers  as  Thanes  had  become  more  developed, 
there  appeared  a  general  statute  (Cnut.  ii.  sec.  72)  which  fixed 
the  heriot  of  the  earl  at  eight  horses,  four  suits  of  armour, 

(4)  The  financial  rights  nre  dealt  subject  of  common  enjoyment.  In 
with  at  length  by  Ktnible.  ii.  pp.  42-  course  of  time,  with  the  assistance  of 
87.  The  king's  rif-hts  of  usulrnct  in  the  police  control,  a  sort  of  forest 
the  acfer  puhlicun,  or  folkland,  were  im-  royalty  arose,  the  ancient  form  of  which 
portant  up  to  the  later  Anglo-Saxon  was  doubtful,  but  which  iu  the  corn- 
times.  From  the  original  ciicum-  prehcnsive  Con^iitutiontf  de  r'ortfta  of 
stances  connected  wilh  the  conquest,  Cnut  is  indicated  by  an  extensive 
arose  further  a  royal  right  over  the  system  of  forest  and  hunting  laws,  re- 
high  roads,  harbours,  and  lamling-  ser\nng  important  privileges  to  the 
places,  which  was  the  medium  for  sport  -  loving  rulers  of  the  land, 
especial  peace  proclamations,  and  for  The  forest  laws  of  Cnut  already 
the  tolls  payable  by  ships  and  fortiun  distinguished  the  "  higher  cha.<e  " 
merchants.  Property  tlirown  up  by  the  as  regal,  from  the  lower  chase.  The 
hea  was  regarded  as  abandoned,  and  existing  text  is,  however,  merely  a  later 
was  the  subject  of  a  re-grant  ("Cod.  Latin  translation  and  revision,  which 
Dipl.,"  No.  809),  or  formed  an  im-  aflbrds  no  reliable  evidence  of  the  age 
mediate  source  of  revenue  under  the  of  many  of  the  rules  contained  iii  it. 
name  of  uaufraijinm  (Leg.  Hen.  i.  10,  All  these  sources  of  revenue  may  be 
sec.  10).  The  rigl^of  forest  was  described  as  "direct,"'  in  contrast  to 
originally  an  outco^P  of  conquest,  the  following,  which  proceeded  from 
through  which  the  existing  woods  be-  the  magisterial  rights, 
came  folkland,  or  common  :  that  is,  the 
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and  two  hundred  irmncus  of  gold ;  and  so  on  in  descending 
proportions  was  fixed  the  heriot  of  the  greater  and  smaller 
Thanes.  In  Cn.  ii.  sec.  74,  seq.,  a  usufructory  right  of  ward- 
ship and  marriage  was  recognized,  which  was,  how^ever,  cer- 
tainly only  intended  to  affect  the  widow  and  children  of  the 
vassal  who  had  heen  directly  equipped  hy  the  king.  (4") 

From  his  judicial  authority  arises  the  right  of  the  king 
to  forfeited  propert3%  Bocland,  as  well  as  movables,  accord- 
ing to  the  later  laws  of  the  kingdom,  fall  to  the  king  in 
consequence  of  treason,  theft,  and  other  offences.  Much  more 
considerable  are  the  numerous  fines,  which  in  the  manorial 
courts  are  payable  to  the  private  magistrates,  and  in  the 
royal  courts  are  reduced  by  the  fixed  portions  reserved  to 
the  Ealdorman  and  Shu--gerefa.  (4") 

From  the  police  control,  besides  the  extensive  system  of 
fines,  there  proceeded  a  privilege  of  market,  which  was  turned 
to  profit  by  means  of  the  reservation  of  certain  payments. 
The  police  control  led  further  to  an  increase  in  the  system  of 
tolls,  which  were  levied  in  harbours  and  navigable  rivers  ;  and 

(4")  From  the   constitution   of  the  marriage,  see  Kemble,  ii.  80. 

army   proceeded   the  riglit   to  acquire  (4'')  From  the  judicial  authority  flows 

the  assistance  of  tlie  national  militia,  a  considerable  right  to  forfeited    pro- 

wlienever  a  residence  or  a  castle  of  the  perty.    As  early  as  the  lawn  of  Ine,  the 

king  was  to  be  built  or  walled  round.  forfeitureof  goods  and  chattjls  followed 

Tiie  performance  of  these  duties,  as  a  upon  fighting  witiiin  the  king's  palace 

part  of  the  triaoda  npcofnHas,  was,  as  a  (Ine,   sec.    G),   treason    (Alfr.   sec.    4  ; 

rule,  reserved    in    all  deeds  of  grant,  Atldst.  ii.  4;  Atiilr.  v.  ;?0,  vi.  ;57 ;  Cn. 

eveu  of  tile  freest  description.     From  ii.  57) ;  and  harbouring  and  succouring 

the  special  right  of  vassahige  j)r()cieded,  thieves   (AtliLst.    i.   .^^c^c.    :5,  and    otiier 

agiiin,  tlie  right  to  lieriots.    The  heriots  laws).     Tlie  An^lo-Sa.Kon  record.s  give 

of  Bishops,  liaidormen,  and  Tiiaucs  are  many  instances  of    forfeiture    botli    of 

frequently  mentioned  in  the  records  of  Bocland  and  of  movables  lor  robbery 

the  tenth  century  ("  Codcx  Dip!.,"  492,  and  otiier  otTence.s.     Much    more    im- 

T)'^^^,  <;9I),  TIC,  i».")7,  '.»(i7,  '.»7:».  l  17H,  122:{).  portant  were  the  profits  arising  from  tiie 

It  is  doubtful,  however,  wiicther  tliey  numerous  fims  (Kdg.  ii.  :! ;   Athlr.  vii. 

were  a  general  incident  of  tiie  rigiit  of  S  ;  Cn.  i.  8).     In  later  times  tlie  wholo 

tlianesliip,  or  were  only  demanded  of  of  the  royal  fines  were  granted  to  the 

sucli  followers  as  had  actually  received  hmdowners.    The  laws  of  Cnut  already 

their  equipment  from  tiie  king.     lathe  show  a  reversion  of  tiic  old  rule,  and 

laws  of  Cnut   Cn.  ii.  sec.  72)  the  heriot  enumerate  six  olfences  as  a  royal  mono- 

appears  as  firmly  fi.xed  for  the  earl,  for  poly,  the  fines  accruing  from  which  are 

tile  liigiier  Tliaue  wiio  "  stood  near  the  still  reserved  tD  the  king  (Cn.  ii.  12-15). 

king,"  and  for  tlie   lesser   Tiiane.     It  In  Wcs.sex  and  \iMcia  the  same  prin- 

is  also  mentioned   in   Domesday  Book  ciples   are   appliCrff    according   to   the 

as  a  settled  source  of  revenue.     As  to  Dane  law,  tluse  privileges  were  some- 

thc  profits  arising  from  wardship  and  what  circumscribed. 

VOL.  I.  D 
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to  the  raisinfT  of  protection  moneys  from  merchants,  Jews, 
and  other  foreigners  who  needed  protection.  (4*^) 

On  the  other  hand  the  right  of  direct  taxation  was  in  the 
beginning  unknown  to  the  Anglo-Saxons.  The  Germanic 
chieftain  might  exact  tribute  from  vanquished  peoples,  but 
"  from  his  own  people  he  only  received  presents,  especially 
eattle  and  fruits."  Such  honorary  gifts  were  presented  on 
the  occasion  of  the  meeting  of  the  popular  assemblies.  Like- 
Avise,  when  the  king  journeyed  in  the  district  over  which  his 
military  and  legal  jurisdiction  extended,  he  and  his  suite  were 
entertained  free  of  expense;  and  this  custom  became  extended 
to  the  journeys  of  the  royal  governors  and  messengers  and 
their  trains.  It  is  equally  erroneous  to  regard  as  taxes  the 
duties  and  payments,  Cyninges  Gnfol,  which  accrued  to 
the  king  from  his  demesnes,  from  the  folkland,  or  from 
conceded  rights,  or  as  protection-money  paid  to  the  proprietor 
of  the  soil,  although  they  were  so  regarded  by  Kemble  and 
others.  The  Germanic  community,  great  and  small,  state 
as  well  as  parish,  was  based  upon  a  personal  relationship 
in  the  military  and  legal  functions,  and  retained  this  character 
with  more  tenacity  than  we  find  in  the  structure  of  the  Eoman 
or  Celtic  states.  Only  in  a  condition  of  the  deepest  degrada- 
tion, under  iEthelred  the  Unready,  could  the  National  Assem- 
bly be  induced  to  levy  a  tribute  upon  the  country,  to  buy  ofl' 
tlie  horde  of  Danish  pirates.  This  tax,  which  was  apportioned 
to  the  several  hides,  was  then  repeatedly  paid  as  tribute  to 
the  invader,  and  from  time  to  time  also  to  the  king,  under 
the  colour  of  protection-money,  to  enable  him  to  guard  against 

(4"^)  From  the  police  control  was  de-  documents  of  enfranchisement,  accord- 
velopcd  11  market  ri^ht.  The  closely  ing  to  which  an  equivalent  or  a  perma- 
connected  right  to  raise  tolls  in  har-  nent  revenue  might  accrue  to  the  king, 
hours,  and  from  the  transport  on  the  From  the  maintenance  of  the  peace 
main  roads  and  navigable  streams  arose  undoubtedly  the  right  to  protec- 
brought  the  king  indirectly  consider-  tion  accorded  to  foreign  merchaiitj*.  and 
able  revenue.  Without  doubt  the  king  later  extended  to  the  Jews  (Leges, 
decided  wliich  landing-plac.s  should  Edw.  Conf..  sec.  25)  as  the  source  of 
be  opened  to  all,  tjifiithrd:  whence  tiie  protection  tax.  This  right  to  pro- 
arose  the  privilege  of  a  free  harbour.  tcction,  with  a  claim  to  Weregeld,  is 
The  right  to  raise  tolls  was  more  fre-  accorded  only  to  actual  foreigners  (Edw 
quently  tlie  subject  of  grants  to  private  and  G.  12.  Athlr.  viii.  33;  Cn.  ii.  40; 
persons,  and    yet    more    frequently   of  Hen.  10.,  sec.  3.  75.  sec.  7K 
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fresh  invasions.  The  tax  became  finally  fixed  as  danegeld 
at  twelvepence  for  each  hida.  It  was,  however,  merely  a 
sign  of  the  decline  in  the  last  century  of  the  Anglo-Saxon 
state.  Its  origin,  its  name,  the  irregular  manner  of  levy,  and 
the  exemption  of  the  clergy  from  it,  all  make  this  danegeld 
appear  as  an  anomaly.  (4'^) 

Of  course  there  was  no  such  thing  known  in  the  Anglo- 
Saxon  times  as  an  exchequer  administration.  The  free  right 
of  disposal  of  the.  king  over  all  the  State  revenues  is  shown 
by  an  account  given  by  Asser,  according  to  which  iElfred 
devoted  one  half  of  his  revenues  to  the  Church  and  the  other 
half  to  civil  purposes.  Out  of  the  civil  half  he  allowed  one 
third  for  his  warriors  and  followers,  one  third  for  hospitality, 
and  one  third  for  the  innumerable  artists  and  builders  whom 
he  had  collected  around  him  from  foreign  parts. 

V.  'STfic  ^Srotcctorate  of  tfte  (iMjurcf)  forms  the  last  important 
right  of  the  crown.  It  originated  in  the  fact  that  the  recep- 
tion of  the  new  faith  and  of  the  priesthood  throughout  the 
whole  country  was  decided  by  edicts  of  the  kings  and  the 
National  Assembly.  Hence,  even  in  later  times,  the  contro- 
versies among  the  clergy  touching  the  time  of  celebration 
of  Easter  and  other  ecclesiastical  differences  were  settled  by 
the  king.     Among  the  original  insignificant  kingdoms  in  the 

(4'')  It  is  well  known  that  a  risht  of  of  time  the  confusion  of  mere  custom 

taxation  did  not  exist  in  the  Germanic  witli  these  reserved  rights  caused  many 

kingdom.     Tacitus   .speaks  of  gifts  of  a     mischievous     exten.-ion     of    them, 

cattle  and  fruits  of  the  earth.     Lodg-  Against  these  abiLses,  whicli  are  so  fre- 

ing   and  entertainment   on    i)rogresses  quently  referred  to  in  later  times,  the 

througli  the  realm  were  extended  from  well-meant  jirovision  of  Cnut  was  di- 

tlie  person  of  the  sovereign  to  tho.se  rccted  (Cn.  ii.  G9,  stc.  1).     With  refer- 

of  his  retinue,  and,  after  the  fashion  ence  to  tiie  historical  circumstanc.-s  of 

of  all  honorary  gifts,  from  being  a  mere  the  first  Danegeld,  see  Lai)penherg,  i. 

matter   of  courtesy  became  a  land  of  423.      Tliese    aliameful    tributes    had 

right.     And  this  soon  hd  to  the  rigiit  risen   in   lOlS,  to  S'2,r)i)0ibs.  of  silver, 

of  lodging  and  entertainment  being  ex-  The  apportionment  according  to  iiidcs 

tended    to   the   royal   messengers   and  was  ai.so  acted  upon  in  making  naval 

servants,  and  came  to  iuchuhi  tiie  ])ro-  preparations.     In  tlic  year  1008,  by  an 

viding  of  horses,  the  transport  of  bag-  express  resolution  of  tlie  (Joverumcnt, 

gage,  and  tlio  maintaining  of  tiie  train  a  siiip  of  war  was  funiisiie<l  by  every 

of   followers.      Many    possessions    and  .""lO    hidis.      Willi   regard    to    the   im- 

profitablc  rights  in-longing  to  the  king  innnity  of  the  clergy,  see  Leg.   Edw. 

were  granted  t<imona.steries  and  hmded  Conf.    cap.   11.      Under    Kadward  tht- 

l)roprietors  with    the  express  reserva-  Anglo-Saxon  Ciironicle   mcntious    the 

tion  of  such  honorary  gifts.      In  process  Danegeld  as  abolished. 
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British  Isle  it  could  not  easily  be  forgotten  that  the  Church 
owod  its  toleration,  its  reception,  and  its  dominion  to  the 
authority  of  tlie  king;  and  that  the  rich  endowment  of 
bishoprics  and  monasteries  was  due  in  great  measure  to  his 
liberality  in  granting  Bocland  and  in  gifts  of  private  property. 
The  papal  throne  was  too  far  distant  to  be  able  to  raise 
pretensions  to  rule  in  a  community  which  was  neither  wont 
nor  inclined  to  dissociate  authority  from  the  personal  presence 
of  the  ruler.  The  native  prelates,  again,  in  these  small  Anglo- 
Saxon  states,  stood  so  near  the  mdigenous  population,  that 
it  was  difficult  for  them  to  raise  exaggerated  hierarchical  pre- 
tensions. On  the  other  hand  the  Church  was  obliged,  as 
throughout  the  world  in  the  Middle  Ages,  to  endeavour  to 
attain  an  independent  position  for  its  servants,  if  its  official 
organization  was  not  to  be  confused  with  the  military,  legal, 
and  police  constitution  of  the  laity.  The  royal  protectorate, 
therefore,  applies  rather  to  the  outward  framework  of  the 
Church,  and  does  not  interfere  with  its  inner  life  and  adminis- 
tration of  details.  The  Anglo-Saxon  king  exercised  the  right 
of  appointing  the  Bishops  ;  in  the  face  of  which,  the  right 
of  election  which  the  Church  aspired  to  in  its  canon  law,  could 
not  practically  assert  itself  any  more  than  the  occasional 
attempts  at  nomination  by  the  papal  throne.  And  again, 
in  the  monasteries,  the  manner  of  their  foundation  frequently 
led  to  a  roj'al  right  of  appointing  the  abbots.  Just  as  indis- 
putable is  the  right  which  resides  in  the  king  of  sanctioning 
the  resolutions  of  the  Ecclesiastical  Councils.  A  further 
union  between  the  ecclesiastical  and  temporal  community 
arose  from  the  association  of  the  prelates  with  the  Thanes 
in  the  "Witenagemote,  and  from  the  appearance  of  the  Bishop 
and  the  Ealdormen  together  in  the  County  Assembly.  In 
an  insular  seclusion  the  idea  of  the  close  bond  of  com- 
munion between  Church  and  State  is  fostered  and  kept 
alive.  (5) 

(5)  The  protectorate  by  the  king  of  impartial  manner  by  Lingard,"  History 

the  Church  comprises  in  the  first  place  of  the   Anglo-Saxon    Chnrcli,"   i.   89. 

the  royul  right  of  appointing  prelates.  Tlie  great  majorityof  precedents  proves 

Tliis  has  been  recognizetl  in  a  fairly  that  the  bishops   especially  were   ap- 
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The  sum  total  of  these  honours,  powers,  and  profits  formed 
itself  under  the  Anglo-Saxon  sovereigns  into  an  hereditary 
family  right.  It  is  certain  that  the  royal  landed  property 
contributed  at  first  to  this  conception ;  yet  this  element  of 
hereditary  descent  does  not  by  any  means  preponderate  in  the 
Anglo-Saxon  kingship.  But  more  decisive  was  probably  the 
feeling  that  a  permanent  personal  authority  was  necessary  for 
the  present  form  of  the  commmiity,  as  a  counterpoise  to  the 
class-privileges  which  were  growing  up.  The  first  object  to 
be  attained  was  the  abolition  of  the  struggle  of  the  powerful 
families  and  their  dependants  for  the  possession  of  the  supreme 
power.  This  end  was  attained  so  soon  as  the  right  of  one 
of  the  princely  families  that  sprang  from  Wodan  was  estab- 
lished beyond  all  question.  The  unity  of  the  succession,  and 
a  certain  precedence  accorded  the  firstborn,  was  a  natural 
though  not  an  absolutely  necessary  deduction.  The  rule  that 
in  the  case  of  private  property  the  last  will  of  the  owner  is 


pointed  and  displaced  at  tlie  free  will 
and  option  of  tlie  king.  It  is  also  a  sig- 
nificant fact  that  so  many  royal  clia|)- 
lains  were  raised  to  episcopal  seats 
(Palgravc,  i.  1713,  174).  According  to 
Stubb.s'  view,  the  ciioice  by  the  clergy 
waa  tlie  rule  in  peaceful  times,  and  for 
the  less  important  seats.  On  the  other 
hand,  appointment  by  the  king  in  the 
National  Assembly  is  frequent  in  the 
Ciise  of  archbLshoprics  and  the  larger 
dioceses,  when  the  consent  of  the 
National  Assembly  to  the  admission  of 
a  new  member  was  regarded  as  a  matter 
of  course,  as  was  proved  by  tiieir 
consecration  by  Iheir  fellow-blBhups. 

The  right  of  the  king  to  give  his 
consent  to  the  resolutions  of  the  clergy 
originally  dales  from  tlie  fact  of  the 
reception  of  tlie  new  faith  at  court,  with 
the  consent  of  the  National  Assembly. 
In  olden  times  the  king  even  ai)pears 
iu  the  capacity  of  president,  at  as-sem- 
blies  which  bear  the  character  of  iirojH'r 
ecelesiastical  coimcils  (t'od.  l)i])l.  \o. 
11(3,  Willibald  vita  Honifaoii,  ii.  p. '{US). 
When  Church  and  State  became  some- 
what  more  separated,  the  principle 
was  certainly  adhered  to,  lliat  any 
change  in  the  external  institutions  of 


the  Church,  such  as  the  regulations 
for  the  observance  of  the  Sabbath, 
fasts,  feasts,  and  Church  dues,  should 
be  sanctioned  by  the  king  and  AViten- 
agcmote.  Tlie  great  question  of  nion- 
asticism  in  the  tenth  century  was 
repeatedly  deliberated  upon  in  the 
Witan  (Ivemble,  ii.  189).  The  enact- 
ments of  the  General  Council  in  the 
Anglo-Saxon  legislation  often  form  two 
categories :  first.  Ecclesiastical,  and 
secondly.  Temporal.  (Leges  -Ethelstan, 
Kadmund,  Cnut,  etc.)  Both  cat etjoiics 
were,  however,  publislied  as  '*  King's 
Laws,"  and  their  contents  show  it  to 
liave  been  g.nerally  received  that  new 
obligations  could  only  be  impo.sed  upon 
laymen  by  the  king  in  the  National 
Assembly.  The  inight  of  the  sovereiLrn 
is  seen  a;^ain  in  ecelesiastical  dispntrs. 
Iu  the  first  two  epochs  of  a  struggle 
between  the  king  and  the  ecclesiastical 
hierarchy,  at  the  time  of  Bishop  Wilfri<l 
and  Arehbishop  Dunstan,  the  king  tri- 
nm])liantly  assi'rts  a  control  over  the 
resolutions  of  the  Chnreh.and  over  ilie 
right  of  ai>!Miinling  and  dismissing  )ire- 
lates,  against  Rome  as  well  us  against 
the  ecclesiastical  councils  at  home. 
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final,  was  observed  also  in  the  case  of  the  succession  to  the 
thronr.  As  in  the  old  folk-law,  martial  prowess  was  regarded 
as  the  ut'cessary  condition  of  complete  fitness  in  the  com- 
munity, 80  it  remained  in  the  highest  degree  the  necessary 
condition  of  the  Anglo-Saxon  kingly  dignity.  The  times  of 
the  "boy  kings"  could  not  come  until  the  West- Saxon  dynasty 
had  been  consolidated  by  the  unbroken  succession  of  three 
glorious  rulers.  But  just  as  the  old  Germanic  village  com- 
munity tested  the  prowess  of  the  youth  in  times  of  yore,  so 
now  the  voice  of  the  people  could  not  be  excluded  in  considering 
the  question,  whether  the  monarch  to  be  appointed  was  worthy 
to  lead  the  martial  array  of  the  nation.  The  Church  also, 
from  the  time  when  it  decided  the  preliminary  question, 
whether  a  Christian  marriage  in  accordance  with  God's  laws 
had  been  concluded,  and  whether  a  legitimate  hen*  had  sprung 
from  the  union,  laid  claim  to  a  share  in  recognizing  the  new 
ruler  from  this  point  of  view.  Accordingly  it  resulted  that 
in  the  succession  to  the  throne,  the  younger  son  was  not 
unfrcquently  preferred  to  the  elder,  and  the  martial  brother 
of  the  monarch  to  the  immature  and  physically  or  mentally 
weak  son. 

A  further  result  was  the  retention  of  a  form  of  election 
at  the  enthronement  of  the  new  king,  when  not  only  the 
upper  classes,  but  the  whole  nation,  represented  by  the 
numerous  lihcvi  homines  who  were  present,  recognized  by 
acclamation  the  new  sovereign  as  their  rightful  ruler.  But 
allowing  for  this,  the  character  of  an  hereditary  family  right 
was  decidedly  maintained  in  the  Anglo-Saxon  time.  "  The 
royal  authority  was  never  allowed  to  be  separated  from  the 
royal  race."  The  elevation  of  Cnut  to  be  king  of  the  entire 
nation  of  Danes  and  Saxons,  to  the  exclusion  of  the  youth- 
ful sons  of  King  Eadmuud  (1016),  was  an  act  of  necessity  and 
of  military  force,  for  which  amends  were  made  twenty-six 
yoars  later  by  the  unanimous  proclamation  of  Eadward  the 
Confessor,  the  last  king  of  the  race  of  Cerdic  (1042-1 OGG). 
But  the  Anglo-Saxon  sovereignty  still  remained  a  "  personal " 
dignity  and  authority  over  the  Angles,  Saxons,   and  Danes. 
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The  king's  reign  dates  only  from  his  coronation  ;  his  ordinary 
title  is  not  that  of  king  ''  of  the  laud,  "  but  "  of  the  people." 
The  feudal  notion  of  a  lord  of  the  soil  over  both  land  and 
people  is  the  later  creation  of  the  Norman  sovereignty. 
"  Kings  were  the  leaders  of  the  people,  not  the  lords  of  the 
soil  "  (Palgrave,  i.  62). f 


t  The  hereditary  nature  of  the 
Anglo-Saxon  sovereignty  is  treated 
from  a  oni'-wided  point  of  view,  if  the 
feudal  principle  of  primogeniture  in 
landed  property  is  taken  as  the  starting- 
point,  whence  it  would  appear  that  out 
of  nineteen  successions  to  the  throne 
in  the  united  monarchy,  not  less  than 
eight  were  irregular.  Even  at  the 
zenith  of  the  Anglo-Saxon  dynasty 
Alfred  takes  precedence  of  his  elder 
brothers,  and  .^-Ethelstan  of  his  legiti- 
mate brotliers.  But  in  the  latter  case 
a  legitimation  by  tiie  reigning  king, 
witli  the  approval  of  the  National  As- 
sembly and  the  clergy,  had  certainly 
preceded  the  accession.  Every  so- 
called  irregularity  in  the  West  Saxon 
succession  may  be  referred  to  testament- 
ary disposition,  to  agi'eements  respect- 
ing claims  of  inheritance,  or  to  the 
personal  incapacity  of  the  person 
passed  over.  yElfred  tlie  Great,  in  his 
will,  expressly  makes  his  title  to  the 
throne  depentlent  upon  (1)  the  will  of 
his  fatlicr,  (2)  an  arrangement  with  his 
brother  iEthelred,  (3)  the  assent  of  tlie 
Witau  of  Wessex.  li^xpressions  in- 
dicative of  popular  election  are  retained 
for  centuries  afterwards,  such  as  in  the 
plirase  "  chosen  and  raised  "  to  be  king, 
which  recalls  the  very  ancient  popular 
custom  of  raising  upon  the  shield.  In 
coronation  ceremonies  there  is  always 
a  tendency  to  retain  old  formulas,  even 
when  the  original  meaning  has  van- 
ished. There  is  in  them  something 
analogous  to  tiie  assent  of  the  "by- 
standers" in  tlio  later  popular  curts. 
Pulgrave  (i.  5G'J)  descriljes  them  as  a 
coiitirmation  of  tlie  iuohoatir  title  of  the 
sovereign.  How  iirmly  the  hereditary 
right   of  the  family   stood,  is   proved 


beyond  doubt  by  the  period  of  the  six 
so-called  boy  kings  and  by  the  solemn 
recall  of  yKthchvd  the  Unready  (who 
had  been  expelled  by  the  Danes)  even 
after  the  fullest  proofs  of  his  incapacity. 
Still  mort!  unjustifiable  is  it,  when 
certain  older  instances  of  the  dethrone- 
ment of  the  king  by  the  discontented 
nobles,  as  in  the  cases  of  Siegebcrt  of 
Wessex  and  Beornred  of  Mercia,  are 
citeil  as  precedents  for  establishing  a 
constitutional  right  residing  in  the 
Witeiiagemote  to  depose  the  king. 
(See  I'algrave  i.  658,  G55.)  The 
question  whether  an  Anglo-Saxon  king 
is  to  be  regarded  as  *'  nder  of  the 
people  "  or  "  lord  of  tlie  soil  "  cannot  be 
determined  from  single  records,  in 
which  the  clergy,  writmg  in  Latin,  ex- 
press themselves  variously  according  to 
their  individual  ta.stes.  Api)ellation3, 
such  as  totiua  Britannix  Monarchus, 
Rex,  Rector,  Basilem,  occur  already  in 
the  records  of  the  tenth  century.  Jilfred 
the  Great  in  his  will  calls  himself 
merely  "king  of  the  West  Saxons," 
his  sou  Eadward  on  his  coins  "  Rex 
AiKjlorum."  Cunt's  style,  who  calls 
himself"  King  of  all  England"  {Eallas 
EiKjUihinth's),  "  King  of  the  Danes 
and  Northmen,"  with  an  iutelligiblo 
allusion  to  the  idea  of  a  conquered 
country,  is  singular.  Eadward  the 
Confessor  calls  himself  again  "  Rvx 
AiKjloruin"  or  "lord  of  the  Angli " 
(Saxon  Ciu-on.  lOUS).  Tlio  early 
Norman  kings  call  themselves  on 
their  coins  "  Rex  Aiiglonim,"  in  their 
cliarlera  sometimes  "  l\ix  Aiirjli.i'." 
Upon  the  great  seal  the  title  "  Rex 
Aitijli.x "  appears  tirst  under  King 
John  (.\llen,  Prerogative,  p.  50,  5). 
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CHAPTER  III. 

Sftc  vElnion  of  tijc  IxingtJoms,  nntJ  tf)c  Bibisions 
of  t|)c  Bcnim. 

The  social  conditions  out  of  which  the  Anglo-Saxon  kingdom 
arose,  led  firstly  to  a  plurality  of  small  states.  In  the  separate 
territories,  in  which  the  petty  tribes  and  followers  under 
their  chiefs  had  settled,  that  system  of  propei-ty  had  also 
arisen  which  led  to  the  rise  of  the  royal  dignity.  The  chiefs, 
although  wielding  power  of  various  degrees,  regarded  them- 
selves all  alike  as  descendants  of  Wodan.  A  similar  striving 
after  independent  authority  animated  them  and  their  fol- 
lowers, their  petty  national  and  legal  assemblies.  Closely 
crowded  together,  they  felt  a  keen  longing  after  new  acqui- 
sitions of  territory,  and  yearned  to  satisfy  their  wonted  lust 
for  strife  and  booty,  and  thus  soon  became  involved  in 
countless  quarrels  and  feuds,  to  which  no  natural  limit  set 
bounds.  Mingled  with  these  civil  feuds  were  serious  and 
endless  struggles  with  their  ancestral  neighbouring  foes  in 
the  west  and  north,  the  Britons  and  Scots.  The  constant 
state  of  readiness  for  war,  which  such  a  condition  of  things 
demanded,  gave  the  skilled  and  better  equij^ped  retinues  au 
increasmg  superiority  over  the  humbler  peasantry,  who 
became  more  and  more  reluctant  to  forsake  home  and 
hearth,  to  engage  in  a  profitless  warfare  with  their  kindred 
neighbours.  In  the  course  of  the  earlier  generations  of  Saxon 
settlement,  these  pett}'  wars  had  destroyed  a  number  of  small 
chiefs  and  kingdoms,  of  which  history  has  not  even  preserved 
to  us  tl:o  names. 
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After  the  territorial  boundaries  had  become  more  settled, 
there  appeared  at  the  commencement  of  the  seventh  century, 
seven  or  eight  greater  and  smaller  kingdoms  :  Kent,  Sussex, 
Essex,  Wessex,  East  Anglia,  Mercia,  Deira,  Bernicia ;  the  two 
last  became  early  united  and  formed  the  original  Northumber- 
land. Historians  have  described  this  condition  of  things  as 
the  "  Heptarchy,"  disregarding  the  early  disappearance  of 
Sussex,  and  the  existence  of  still  smaller  kingdoms.  But  this 
grouping  was  neither  based  upon  equalit}',  nor  destined  to 
last  for  any  length  of  time.  It  was  the  common  interest 
of  these  smaller  states  to  withstand  the  sudden  and  often 
dangerous  invasions  of  their  western  and  northern  neighbours  ; 
and,  accordingly,  whichever  king  was  capable  of  successfully 
combating  the  common  foe,  acquired  for  the  time  a  certain 
superior  rank,  which  some  historians  denote  by  the  title  of 
"  Brctwalda."  By  this  name  can  only  be  understood  an 
actual  and  recognized  temporary  superiority;  first  ascribed 
to  ^lla  of  Sussex,  and  later  passing  to  Northumbria,  until 
Wessex  finally  attains  a  real  and  lasting  supremacy.  It  was 
geographical  position  which  determined  these  relations  of 
superiority.  The  small  kingdoms  in  the  west  were  shielded 
by  the  greater  ones  of  Northumberland,  Mercia,  and  Wessex, 
as  though  by  crescent-shaped  forelands — which  in  their  strug- 
gles wdth  the  Welsh  kingdoms,  with  Strathclyde  and  Cumbria, 
with  Picts  and  Scots,  were  continually  in  a  state  of  martial 
activity.  And  so  the  smaller  w'estern  kingdoms  followed  the 
three  warlike  ones  ;  and  round  these  Anglo-Saxon  history 
revolves  for  two  whole  centuries  until  in  Wessex  we  find  a 
combination  of  most  of  the  conditions,  which  are  necessary  to 
the  existence  of  a  'great  State.* 

*  As  to  thft  principal  feiituros  of  the  Tlio    smaller   Idnpfdoms    which    have 

8o-(!iillc(l  Ileptiiicliy,  compare  Lappen-  been  uunied,  in  addition  to  Iho  Ilep- 

bcrg,  i.  p.  203  vt  xrq.,  212  seq.,  277  seq.  tareliy,  are  the  kingdom  of  the  Jutes 

Kcniblc,  "Anglo-Saxons,"  cap.   1.     A  in    the    Isle    of  AVight,    Sntliri^e,    or 

detailed    sketch  of   tlio   particulars  of  Surrey,  Hecana,  or  Ibreford,  ^licldle- 

tiic  separate   states    is  given   by   I'al-  anglia,  lObncta,  tlie  land  of  the  liuri- 

grave     ("Conniionwealtli,"    C:i\).     ii.),  eas,  tiio  land  of  the  Lindiswaren,  and 

arranged  in  clironologieal  tables;  and  olliers.     The  "  Hretwaldasldp,"  at  the 

by   the  tables  of  kings  allixed   to  thi'  time  of  the  Ileptarciiy,  has   been   the 

lir^t  volume  of    l,a[>penherg's  history.  suliject  ^f  variou?;  mibconeeptions,  the 
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Fairly  well  and  evenly  populated,  protected  by  no  natural 
boundaries,  and  ever  oldiged  to  be  in  a  constant  state  of 
military  preparation  against  the  Welsh,  Wessex  exhibits  in 
its  development  some  similarity  to  the  great  Marks  of 
Germany.  Military  discipline,  a  legal  succession,  and  a 
tolerably  well-regulated  internal  administration,  kept  the 
Anglo-Saxon  military  organization  here  in  better  order  than 
elsewhere,  until,  at  the  commencement  of  a  new  century,  a 
king  (Ecgberht,  8U0-830),  who  had  been  brought  up  at  the 
court  of  Charlemagne,  took  the  reins  of  government  into  his 
hand.  Sagacious  and  energetic,  he  subjected  the  Mercian 
group  of  states,  and  won  a  recognized  sovereignty  over  the 
whole  country  of  the  Angles  and  Saxons  south  of  the  Humber. 

Under  Ecgberht,  the  kingdom  of  the  Anglo-Saxons  first  takes 
its  position  among  the  European  states.  With  him  begins 
a  period  of  internal  peace,  beneficial  for  the  consolidation  of 
the  constitution,  and  for  the  intellectual  development  of  the 
people.  Soon,  however,  recui's  a  period  of  unfortunate 
struggles  with  Danish  and  Norwegian  pirates,  whose  mode  of 
warfare  brings  the  military  array  of  the  United  Kingdom  mto 
disorder.  But  the  common  misfortune  which  befell  the 
country  at  the  same  time  strengthened  the  feeling  of  unity 
in  the  West  Saxon  portion  of  the  land.  Under  Alfred  the 
Great,  the  Saxon  people  rise   to  throw  off  the  yoke  of  the 

inoro  so  as  the   word  lias  been   crro-  Freeman  "  Conquest,"  i.  Appendix  B). 

iieously  brought  into  connection  with  The    union    of    the    kingdoms   under 

tlie  Britons,   whilst  it   etymolojjiciilly  E<'gberht  caused    tiie    introduction   of 

expresses  only  tlie  "powerful  far-rul  in  ij  the  mime  "England"  xs  tiie  collective 

one."     Hjeda  gives  a  detailed   lis^t  of  denomination.     An  old  register  of  the 

seven  Brutwald  .s  :    iElla   of    Sussex,  Abbey  of  St.   Leonard  in   York  (cited 

Ceawlin    of    Wessex,    ^Ethellierht    of  in  Dugdale's  "  Monabticon  ")  contains 

Kent,  Redwnld  of  East  Angiia,  Ead-  the  somewhat  curious  notice:  ^' memo' 

win,  Oswald,  and  Oswi    of   Xorthum-  randum  quod  anno  doiuini  S'M)  Eijbtrtus 

bria.       Tiie     An^lo-Saxon     Clironicle  rex   totiits   Bntannix    in    FarUamento 

says  nothing  further  about  the  earlier  apud   Wintoniam  mutarit  nomen  renni 

times   than  that    JElla  had    tirst   ex-  (dr  cotwi iifu  })0))uU  imi),  et  jussit  illud 

ercised    an    exten.-ive    sway.      Later,  ile  c^tero  loruri  Angliam."    William  of 

the  Anglo-Saxon  Chronicle,  a.d.  S27,  Malmesburysjiysthat  Ecgberhtbrought 

calls  King  Ecgberht  "the  eighth  king  the  kingdoms  into  a  '•  uui/onite  domi- 

who  was  Bretwalda."    This  brctwaUla-  )i»»)ii,"and  that  he  ealle<i  this  "Anglia." 

.>.hip  has  very  correctly  been  rt  ferred  But  Ecglxrht  only  calls  himself  in  one 

to    its    real    signification    by    Kemble  single  charter  of  the  year  828  "  King 

("  Anglo-Saxons,"  ii.  c.  1.  jip.  7-l'.1),  as  of  the  English,"  elsewhere,  generally, 

being   an   actual    Hegemony  (r/.   also  "  King  of  Wessex." 
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invaders,  and  to  regulate  by  treaty  their  relations  with  the 
Norsemen.  A  generation  later  the  brilliant  government  of 
iEthelstan  brings  the  Danish  portions  of  the  country  into 
complete  subjection.  The  realm  and  dynasty  have  now 
attained  the  pinnacle  of  that  peculiar  development  which 
later  times  have  associated  with  the  name  of  yElfred.  He, 
the  deliverer  of  his  fatherland  from  the  Danish  yoke,  the 
monarch  in  whose  person  the  noblest  moral  and  intellectual 
qualities  of  his  race  were  combined  with  martial  prowess, 
appeared  in  later  generations  to  a  grateful  people  as  the 
author  of  all  that  was  honourable  and  good,  extending  fi-om 
ancient  to  later  times.  Three  successive  governments,  those 
of  Alfred,  Eadward,  and  ^Ethelstan,  supplemented  somewhat 
later  by  the  fortunate  government  of  Eadgar,  have  irrevocably 
founded  monarchy  as  the  personification  of  the  political  unity 
of  the  British  Isle ;  after  that,  indeed,  follows  a  second  period 
of  struggles  with  the  Danes,  in  which  the  ancient  royal  race 
shows  itself  at  times  almost  as  degenerate  as  the  Merovingians 
and  the  Carlovingians  of  later  times.  After  a  generation  of 
incredible  weakness  and  humiliation,  under  ^thelred  II.  the 
nation  exchanges  its  old  royal  race  for  the  energetic  rule 
of  Cnut,  the  Dane,  whose  line  quickly  dies  out,  and  is  followed 
by  Eadward  the  Confessor,  the  last  legitimate  heir  of  the  West 
Saxon  royal  house. 

The  century  from  the  accession  of  yElfred  the  Great  to  the 
death  of  Eadgar  (871-975)  is  accordingly  the  era  of  con- 
solidation, in  which  the  country  and  people  form  a  group,  the 
framework  of  which  has  endured  with  marvellous  stability 
until  the  present  day.  The  formation  of  the  English  counties, 
and  in  great  measure  of  their  subdivisions  also,  dates  from 
this  centurj^  in  which  the  Anglo-Saxon  laws  have  expressly 
called  the  county  and  hundred  districts  divisions  of  the  realm, 
of  which  the  tithings,  although  erroneously,  are  considered 
the  lowest  mcnilxr. 

I.  '(ZTIjc  ^formation  of  tijc  I^nglt'sl)  CTountics  oi  ^ijiics  was 
the  product  of  the  later  unity  of  the  kingdom.  Ecgberht's 
kingdom  had  certainly  not  yet  attained  to  any  unity  in  the 
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])()lific!il  administration,  but  only  to  a  recognized  suzerainty, 
under  which  the  former  kings  continue  as  mediatized  under- 
kings.  But  after  the  dying  out  or  removal  of  these  mediatized 
chieftains,  near  kinsmen  of  the  ruling  house  (iEthelingi),  or 
other  nearly  related  or  connected  great  Thanes,  succeeded 
to  the  place  of  these  under-kings,  until  the  advancing  unity 
of  the  realm  gradually  brought  all  these  rulers  down  to  the 
position  of  mere  government  officials.  Besides  this,  in  the 
greater  kingdoms,  which  had  early  attained  a  stricter  unity, 
a  division  was  made  into  districts,  which  were  newly  formed 
by  the  executive.  The  periodical  assembling  of  the  "Witan 
for  holding  the  great  central  court  of  justice,  appeared  im- 
practicable in  districts  that  had  become  of  too  great  an  area. 
Similarly,  the  organization  of  the  militia  required  to  be 
arranged  according  to  divisions  of  the  land,  of  not  too  wide 
an  extent.  This  want  was  satisfied  by  the  formation  of  ad- 
ministrative divisions  under  the  name  of  "  Scire  "  (derived 
from  Scynin,  to  divide),  which,  at  the  time  of  theii'  origin, 
were  just  as  much  au  arbitrary  formation  as  are  our  new 
"divisions"  of  counties.  The  abstract  name  "Scire"  (not 
f/ait,  ffa,  which  does  not  occur  in  the  Anglo-Saxon  laws)  is 
accordingly  used  also  for  the  greater  districts  of  the  eccle- 
siastical administration,  the  bishops'  dioceses,  etc.  In 
Wessex,  where  at  a  comparatively  earlj'  date  an  organized 
administration  existed,  we  lind  mentioned  among  Ina's  laws  a 
prefect  of  the  shire  (Ine,  36,  sec.  8),  and  the  change  of 
residence  from  one  Scire  to  another  (Ina,  30).  Similarly 
in  the  great  Mark  known  as  Mercia,  au  administrative  sub- 
division must  soon  have  become  necessary.  Incidentally, 
too,  even  before  the  time  of  .Wilfred,  certain  names  denoting 
"scires"  are  mentioned,  as  such  "  Hamtunseir "  (in  755), 
"  Defenascir  "  (in  851).  When  after  the  deluge  of  Danish 
invasion,  and  the  unutterable  confusion  under  Alfred  (after 
880),  the  kingdom  came  to  be  divided  with  the  Northmen,  a 
thorough  territorial  division  appears  to  have  been  made  for 
the  puqioses  of  the  army,  of  law,  and  for  the  system  of  the 
maiutcuaucc  of  the  peace  ;  which  wc  might  have  conjectured 
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from  internal  reasons  would  have  been  the  case,  even  if  it 
were  not  substantiated  by  proofs.  Although  under  ^thelstan, 
Eadgar,  and  Cnut,  principallj^  in  consequence  of  the  union 
and  subsequent  separation  of  the  territory  surrendered  to 
the  Danes,  many  modifications  may  have  been  introduced, 
the  century  of  the  zenith  of  the  Anglo-Saxon  monarchy  is  the 
period  in  which  was  laid  the  foundation  of  the  division  into 
counties.  Owing  to  tlie  preponderance  of  the  northern  in- 
vaders, who  returned  after  /Ethelred's  time,  a  permanent 
portion  of  the  Danish  element  was  retained,  so  that  from 
thenceforth  the  counties  were  formed  into  the  three  great 
groups  of  the  Saxon  Law,  the  Dane  Law,  and  the  Law  of 
Mercia.  At  the  close  of  the  Anglo-Saxon  i)eriod,  Simon  of 
Durham,  and  Aldhelm,  Abbot  of  Malmesbury,  give  the  follow- 
ing list  of  thirty-two  counties,  which  forms  a  safe  basis  upon 
which  to  proceed. 

"  Anglia  habet  triginta  duo  Sciras  extra  Cumberland  et  Corn- 
walas.  (In  CormvaUts  sunt  septcm  ijarvm  Sdrm.J  Sunt  has 
triginta  duo  Scirm  divisie  loer  ires  leges  :  West  Sexenalaga, 
Denelaga,  Marchenelaga . 

1.  West  Sexenalaga  habet  novem  Seii'as :  Sutlisexia,  Suthwai, 
Kent,  Berocscira,  Wilteseira,  SutJianitescira,  Somersetcscira, 
Dorsetescira,  Devenaseira. 

2.  Denelaga  habet  quindecini  Sciras :  Eborascira,  Snoting- 
hamscira,  Dcorbiscira,  Leorcestrescira,  Lincolneseira,  Norham- 
tunscira,  Iluntedunescira,  Grantebrigescira,  Northfolc,  Sudfole, 
Eastsaxe,  Bedefordscira,  Hertfordseira,  Midlesexa,  BuhuigiJiain- 
scira. 

3.  Merchenelaga  habet  oeto  Sciras :  Ilerefordseira,  Glouccs- 
trescira,  Wircestrescira,  Scrobscira,  Cestrescira,  Stcadfordscira, 
WurcicicHcira ,  Oxencfordacira.'' 

According  to  the  position  of  the  territorial  divisions  these 
thirty-two  permanent  counties  form  the  following  three 
groups : — 

a.  The  historical  distribution  into  counties  prevails  on  the 
southern  and  eastern  borders  of  the  kingdom,  which,  at  first 
conquered  from  tlic  sea,  became  thickly  populated  by  Angles 
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and  Saxons  and  early  attained  to  a  political  organization. 
Here  were  formed  from  the  two  kingdoms  of  Kent  and  Sussex, 
the  later  counties  of  the  same  name.  The  kingdom  of  the 
East  Saxons  formed  the  counties  of  Essex  and  Middlesex. 
East  Anglia  is  split  up  into  the  territory  of  the  North-folk 
and  the  South-folk,  and  in  later  times  into  the  counties  of 
Norfolk  and  Suffolk.  In  Wessex  the  settlements  of  the  "Wil- 
saetan,  Dormsactan,  and  Samorsaetan  form  the  later  counties 
of  Wilts,  Dorset,  and  Somerset,  which  retained  the  ancient 
names  of  old  independent  kingdoms. 

h.  The  second  great  territory  is  formed  of  Mercia,  the  old 
great  Mark  against  the  Britons,  and  of  the  interior  of  the 
country.  Here  the  administrative  formation  of  the  shires  is 
shown  by  the  fact  that  all  counties  were  called  after  the  name 
of  some  place  which  had  acquired  a  certain  importance,  and 
was  suitable  for  the  meeting  place  and  the  centre  of  the 
administration.  All  names  of  counties  here  have  an  Anglian, 
Saxon,  or  northern  nomenclature,  denoting  a  place;  such  as 
-ham,  -ford,  -ton,  -byrig,  -wick,  -by,  -cestre  (castrum) ;  Hert- 
ford-shire, Buckingham-shu'e,  Nortliampton-shire,  etc. 

c.  The  great  Northumbrian  kingdom,  the  northern  portion 
of  the  land,  after  stormy  and  varying  fortunes,  became  in 
some  parts  colonized  at  a  later  period,  and  unequally  formed. 
The  more  northern  part  (Bernicia  and  others)  belonged  later 
to  Scotland ;  in  the  southern  portion  Lincoln,  York,  and 
Durham  formed  counties  called  after  a  principal  town  ;  But- 
land  and  Cumberland  are,  on  the  other  hand,  clauish  names ; 
Northumberland  and  Westmoreland  were  named  from  geo- 
graphical peculiarities,  and  were  not  received  into  the  rank  of 
the  counties  until  a  later  period. 

After  these  events  great  differences  must  for  a  long  time 
have  subsisted  between  a  governorship,  formed  out  of  an  old 
mediatized  kingdom,  and  one  that  proceeded  from  the  admini- 
strative division  of  a  gi-eater  kingdom ;  differences  which 
only  in  process  of  time  were  adjusted  by  legislation  and  con- 
tinuous practice.  The  laws  regulating  the  rights  and  duties 
of  the  ro3'al  Ealdorman  and  Shir-gerefa  must  be  regarded 
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also  in  the  light  of  such  adjustments.  All  adjustments  must 
have  the  same  tendency,  to  make  these  territorial  divisions 
as  divisions  of  the  jurisdiction  of  the  king,  in  war,  law,  and 
police,  dei^endent  on  his  will.  Hence  the  traditional  principle 
— "  Divisioues  scimru)n  ref/is  j^^W''^  sunt.''  (Edw.  cap. 
13.)  (1) 

11.  '2rf)f  fl^unlrrcbs  appear  in  the  statutes  as  the  regular 
sub-districts  of  the  county  only  after  the  tenth  century,  under 
Eadgar.  They  must,  however,  be  anterior  to  this  date,  for 
the  Hundred  is  the  old  Germanic  division  of  the  military 
system,  which  recurs  among  all  Germanic  races,  as  also 
among  the  Saxons  on  the  continent.  That  the  name  soon 
became  applied  to  a  district,  which  after  the  settlement  had 


(1)  The  division  into  counties  or 
shires  has  by  later  legal  tradition 
been  directly  attributed  to  ^Eifred,  and 
the  difference  in  orit>;in  between  the 
liistorical  and  adniinistrativeshiresbeeu 
ij^nored.  To  what  an  extent  the  word 
"shire"  or  "division  "  is  used  to  (lenf)to 
a  public  governincnt  district,  is  sliown 
by  the  fact  that  the  earliest  mention  of 
a  shire  in  the  Saxon  Clironicle  relates 
to  a  bishop's  di(jcese,  "  biscof)scira  " 
(Chr.  Sax.  709).  And  in  the  laws  of 
the  Anglo-Saxon  kings  "  shire  "  often 
means  an  ecclesiastical  diocese.  (Edm. 
ii.  4;  Edg.  iii.  3,  5 ;  Athlr.  v.  fi;  vi.  1, 
sec  3,  21.)  Gradually  the  "shire  "  be- 
comes the  exclusive  appellation  for  the 
great  county  districts  for  the  purposes 
of  military  and  legal  organization. 
Among  the  laws  this  meaning  first 
occurs  in  Ina,  30,  sec.  1,  30 ;  All".  37  pr., 
sec.  1.  That  under  ^Elfred  a  thorouLrh 
territorial  division  took  place  iscreilibly 
asserted  by  William  of  Malmesbury(Dc 
Gest.  Angl.  ii.  4),  but  he  only  speaks 
of  a  division  "  in  a  nfiiriax  (/iiax  Inimlnd 
dicunt."  Ingulf  ("Historia  Croyhmd," 
i.  41)  says  very  positively  ;  '•  latiitx  An- 
(jli.v  paips  I't  proviiiridx  in  roniitiitnx 
primus  omnium  rommufdvit ;  romilatus 
in  centurias,  id  est  huiidirda>t,  ct  in  dt- 
cimas,  i.e.  tritinijns  dirixit."  liy  later 
critical  investigations  (l^algrave,  Quar- 
terly Jirvirw,  1829,  vol.  ()7,  pp.  289— 
298),  it  has  now  been  established  tiiat 
tliis  writer  was  not  the  old  .Xnglo-Saxon 
al)l>ot.  but  a  jiseudo-Ingulf  of  the  eml 


of  the  thirteenth  or  commencement  of 
the  fourteenth  century,  who,  however, 
drew  his  information  from  the  old 
chronicles.  In  point  of  fact  his  as.ser- 
tion  agrees  with  all  the  rest.  The 
Saxon  chronicles  before  the  time  of  ^El- 
frcd  know  only  of  the  old  divisions 
after  clan  names,  and  territories;  Cant- 
waraland  (Kent),  Westseaxan,  Suth- 
seaxan,  Eastseaxan,  Middelseaxan, 
Eiistengle,  Xortiianhymbraland,  Suth- 
anhymbraland.  Myrciialand,  etc. ;  but 
after  ^Elfred's  days  the  customary  terms 
became  altered,  and  tiie  various  niatni- 
scripts  use  only  the  wonl  Scir(Ivembk', 
i.  63).  The  most  jirobable  (late  of  a 
thorough  division  into  provinces  is 
shortly  after  880,  i.e.  after  tlie  peace 
between  .Elfred  and  Guthrun.  A 
j)roof  of  this  is  furnished  by  M'illiam 
of  IMalmosiiury,  and  others  in  the  list 
([Udted  in  the  text.  Quite  identical 
with  it,  only  with  dillerent  ortho- 
graphy, is  the  list  given  by  Bn.mton 
(X  Script,  ed.  Twysden,  p.  iijlj).  The 
country  between  the  Kibble  and  tiie 
Mersey,  the  Lancashire  of  modern 
times,  does  not  appear  in  Anglo-Saxon 
times  as  a  separate  cjepartment.  A  few 
small  shires,  wiiieh  had  been  for  some 
time  independent,  were  in  later  times 
incorporated  with  others,  as  Winehel- 
combeshire  with  Gloucester.  As  to  the 
system  of  the  divisicm  into  counties 
compare  Palgrave,  i.  117,  and  the  in- 
troduction to  the  Census  of  LS.*)]. 
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to  provide  one  Inindred  men  for  the  militia,  can  be  deduced 
from  tlic  variously  interpreted  passage  of  Tacitus  (Germ.  cap. 
(>),  "  (fiiotl  }iriiiii)  niiiiirnis  fiiit  juni  numen  et  honor  est ;  "  but  it 
follows  with  greater  certainty  from  the  nature  of  the  case 
and  from  later  indisputable  circumstances.  Certain  it  is 
that,  soon  after  the  settlement,  the  militia  was  organized 
as  far  as  possible  in  equal  contingents,  which  became  a 
territorial  division,  so  soon  as  it  became  necessary  to  apportion 
the  duty  of  furnishing  the  contingents  according  to  extent  of 
landed  possessions.  As,  however,  legal  rule  on  this  point  was 
never  established,  as  necessity  and  ability  to  supply  it  were 
continually  producing  changes,  owing  to  the  vicissitudes  of 
the  times,  the  diversity  of  tenures,  and  later  to  the  frightful 
ravages  of  the  Danes,  the  distril)ution  of  land  remained  even 
in  still  later  times  a  matter  of  arrangement,  and  was  left  to 
the  decision  of  the  county  under  its  royal  governors  and 
bailift's. 

The  rule  in  this  case  which  has  been  preserved  to  us 
was,  "  Diriiiioncs  Jnoidridorum  ct  n-npentofiionim  comitilms  et 
vicccomitihus  cum  jnd'uio  comitates  "  (Eadw.  Conf.  13).  And 
hence  it  is  clear  why  the  Hundred  is  recognized  so  com- 
paratively late  as  a  fixed  territorial  division,  why  the  Saxon 
Chronicle  does  not  mention  the  Hundreds,  and  why  the  Saxon 
documents  concerning  property  so  seldom  describe  the  position 
of  estates  with  reference  to  the  Hundreds.  As  districts  of 
the  early  militia  organization,  and  consequentl}-  of  the  peace- 
control,  the  Hundreds  were  certainly  in  existence  long  before 
iElfred's  time.  As  to  the  universal  appearance  of  the 
Hundreds  in  the  Germanic  militia  system,  the  work  of  V. 
Ptucker  ("  Das  luiegswesen  der  Germanen  ")  gives  a  new 
and  convincing  proof.  The  silence  of  the  Anglo-Saxon  legal 
authorities  of  the  early  centuries  cannot  be  entitled  to  any 
regard,  on  account  of  the  extreme  rarity  of  their  allusions  to 
the  military  system.  But  it  may  be  taken  as  certain  that  at 
the  reorganization  of  the  State  by  /Elfred,  a  thorough  revision, 
or  redistribution,  was  made  of  the  districts  furnishing  con- 
tingents.    William  of  Malmesbury  (ii.  4)  expressly  describes 
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these  new  divisions  made  by  Alfred,  as  "  Ccnfurina,  qnns 
hundred  dicunt.'"  In  the  language  of  Wales  and  Hibernia, 
the  word  "ca7itird"  is  used  instead  of  Hundred,  and  in  the 
north  we  find  the  terra  "  Wapentake,"  derived  from  a  military 
usage  in  mustering  the  troops.  When  the  monarchy  was 
at  its  prime,  the  Hundred  in  the  Anglo-Saxon  statutes  denotes 
a  sub-district  of  the  shire,  geographically  limited,  with  its 
separate  assemblies  for  the  purposes  of  army,  justice,  and 
maintenance  of  peace.  In  these  later  times  the  Hundred 
Court  is  the  ordinary  court  for  freemen,  and  holds  its  sittings 
every  month.  The  division  into  Hundreds  in  the  form  which 
it  assumed  at  that  time  remained  in  existence  almost  to 
our  own  day.  As  in  the  division  into  counties,  here  also  an 
historical  and  an  administrative  principle  worked  in  different 
directions,  and  created  great  inequalities.  In  the  southern 
portions  of  the  country,  which  early  became  thickly  populated, 
the  number  of  Hundreds  was  very  large : — in  Kent,  sixtj^- 
two ;  in  Sussex,  sixty-four.  The  midland  counties  are  to  a 
certain  extent  different,  Dorset  having  forty-three,  Suffolk 
twenty-one,  and  Essex  twenty  Hundreds.  In  the  north, 
where  the  population  was  thinner,  the  cultivation  more  de- 
fective, the  land  poorer,  and  the  organization  developed  at  a 
later  period,  the  numbers  are  remarkably  small:  in  Warwick, 
four  Hundreds ;  in  Cumberland  and  Westmoreland,  four 
Wards ;  in  Stafford,  Worcester,  Paitland,  five  Hundreds  ;  in 
Leicester,  Nottingham,  Derby,  Lancaster,  six ;  in  Durham 
and  Northumberland,  six  Wards  ;  in  Cornwall,  nine  Hundreds. 
In  large  provinces  sometimes  an  intermediate  division  between 
County  and  Hundred  arose,  as  the  "  Trithings "  (or  third 
portions)  of  Yorkshire.  (2) 

(2)  Tlio   (livi.sioii  into  Iliuidieds   is  Augliain.     Nrscio  aniw^diftati.     MiKjni 

often  I'llurrod    to  in  old   rcuurtls  iis   n,  IkiIh  nliir    qui   vi'l    10  rel  liO  iiuiiuTiint. 

union  of  a  inmdrfd  hiil.v.  nr  i'aniilics;  MiiUi  in'  10:    (juiilnm   iht<i»   tmiiuiu  it 

from  crroiicoiis  confusion  with  tliosc,  a  noniiiilli    {>it    Jhnidirdi    de    Clntlimii, 

hiindrod  vHI.t.  nrr  sonii'tiuics  nuidc  out  Witrilni,  etc.  in  Ciintitatu  Caittii)  ituica 

of  them,  as  in  Bromton  (ed.  Twysd.  p.  uniit  mnleiiti."     Tliu  cnirect  view  jiro- 

956),   and    Rnnnlphus   Cestr.    (i.    50).  buldy  is,  that  tlieorcupiorof  a  pciisant'8 

Spelnmn  (p.  '.W'^)  siya  on   this  point,  hido, /VjkdV/h,  .should  fiirni.sh  one  nmn 

'^  Nusfjuam  (quod  srin)  rejx'riiDilur  lOn  to    tln'    original    sittlomcnt    of   sniiill 

villm    in    ftliquo    ffuudrrdn    prr    totam  peaeantrios;  go  that   fri  quently  at  the 
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III.  i^  liiuision  into  iTilfjinas,  ZTcotljinas,  TDccani.x,  has  been 
erroneously  held  to  be  a  general  territorial  division  of  the 
Anglo-Saxon  period.  This  mistake  was  caused  by  the  account 
given  by  the  pseudo-Ingulf,  who  informs  us  that  /Elfred 
divided  the  counties  "in  ceniurias,  id  est  hundredus  et  in 
dccinuis,  id  est  tritliiufi((s ; "  in  this  a  mistake  is  already 
apparent  in  the  word  "  trithing."  The  division  into  tithings 
for  the  purposes  of  the  old  military  array,  in  which  the 
numbers  ten  and  one  hundred  can  be  proved  to  have  been 
nearly  everywhere  the  units  of  the  organization,  was  indeed 
very  ancient.  The  national  militia  had  likewise  always  had 
its  "tithings,"  but  these  did  not  had  to  a  division  of  territory, 
for  the  apportionment  of  the  contingents  remained  a  shifting 
matter  of  administration  for  the  smallest  divisions,  much 
more  than  for  the  gi-eater  ones.  What  the  Anglo-Saxon 
statutes  really  contain  touching  the  Tithings  {decani w,  or 
theotings)  is  limited  to  the  following : — According  to  Atheist. 


time  of  the  first  colonization  a  Hundred 
contained  a  hundnd  liides  under  the 
l)lough.  But  as  the  districts  for  con- 
tingents were  more  jxTiuunent  than 
tlie  state  of  cultivation,  tlic  llumlrrds, 
in  their  later  state,  contiiimd  much 
more  than  a  hundred  hides  under  the 
plough;  sometimes  less,  ^\herc  tlnrc 
had  been  a  falling  oft"  in  j)ros|)erity. 
The  great  Humlreds  in  tlie  nortli, 
Nvhich  liad  been  formed  later,  are,  taking 
tlie  one  imndrt'd  hide  standard,  dis- 
jirojMirtionately  large  (in  Lanca.-hire,  on 
tlie  average  three  hundred  Englisli 
square  miles),  whil>t  many  a  small 
]lundreil  contains  scarcely  more  tlian 
aijuarterofa  mile.  Hence  it  is  that 
hiter  historians  expressly  assert  the  in- 
dchnitt  ness  of  tlie  hide-measurement 
(cf.  tiervas.  Till),  i.  cap.  jK-n.,  '•  Dialog. 
(If  ^caccario,"  "hundniiu^  tjc  hydtintiii 
aliquoil  ceiitvuis,  sed  iion  deleniiiiHitU 
constat ;  quidam  enim  ex  plurihim, 
<lHidam  ejr  pauciorihug  constant")  This 
inequality  led,  in  the  later  ^liddle 
Ages,  to  the  division  in  si>me  counties 
of  Hundretis  into  halt-Hundreds; 
whilst,  on  the  otiier  hand,  two  liun- 
<lreds,  or  one  and  a  half,  wire  some- 
times united  for  tlie  purjio.ses  of  ad- 
ministratiou.  The  pt  rsistent  retention  of 


the  division  into  Hundreds  is  explained 
by  the  fact  that  the  Hundred  Court 
was  held  every  four  wit-ks  as  a  regular 
court  (Edw.  ii.  8;  Edg.  i.  1,  iii.  .5),  and 
thus  tlie  conservative  character  of  all 
judicial  systems  bicame  communicatid 
to  the  Hundred.  That  administrative 
convenit  nee  was  largely  consiilered  iu 
the  earli' st  divisions,  is  proved  by  the 
fact  that,  whenever  possible,  the  Hun- 
dred grouped  itself  round  a  given  place, 
suitable  for  a  centre.  Of  the  799 
names  of  Hundreds,  Wapentakes,  or 
Eibcrties,  which  are  iu  existence  at 
the  present  day,  no  fewer  than  3t;2  are 
identical  with  a  town  hing  within  them 
("Intnuluction  to  the  Census  of  Gnat 
Brit:iin,"  1851;  also  as  to  the  Hundreds 
giiierally,  see  Landau,  '*  Tirritorien." 
•J15,  21tj).  In  certain  counties  a  middle 
divi^i.>n  (X-curs.  In  Kent  there  are  to 
be  found  several  Hundreds  united 
under  the  name  of  Lathes,  which  exer- 
cised the  same  judicial  jiowers  as  the 
Hundre<ls.  In  Sussex  is  found  a 
division  into  Rapes,  without  any  juris- 
diction, wliich  remained  with  the  Hun- 
dreds. York  and  Lincoln  were  dividid 
into  Tlirithings  (third  parts),  which 
fctill  exist  under  the  name  of  Ridings. 
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vi.  4,  the  members  of  the  Tithing  should,  on  summons,  join 
in  pursuing  criminals.  According  to  Athlst.  vi.  8,  sec.  1, 
those  who  rule  the  Tithing  (the  heads)  should  meet  the 
Hyndemen  in  London  every  month  to  maintain  the  peace. 
According  to  Edg.  i.  1,  2,  notice  of  a  theft  should  be  given 
to  the  Hundred  men  and  Tithing  men.  According  to  Edg. 
i.  1,  4,  no  one  was  allowed  to  possess  chattels  (cattle)  unless 
he  had  the  certificate  of  a  Hundred  man,  or  a  Tithing  man. 
According  to  Cn.  ii.  26,  every  free  man  shall  be  brought 
into  a  Hundred  or  Tithing,  for  the  purpose  of  police  sureties. 
It  is  evident  that  these  quotations  refer  to  police  institutions 
and  constabulary  societies  formed  of  the  inhabitants,  but  not  to 
local  districts,  or  village  marks.  In  numerous  records  of  this 
period,  the  position  of  estates  is  determined  by  reference 
to  the  Hundred,  but  never  to  the  Tithing-district.  Among 
the  innumerable  details  contained  in  Domesday  Book,  the 
words  "  dccania,  decenna,  teothing,  tything,"  do  not  once 
occur.  The  local  districts  of  the  Anglo-Saxon  administration 
were,  for  the  most  part,  determined  according  to  the  tenures 
of  the  properties.  The  numerous  settlements  made  by 
"  cnloni,"  upon  loan-land,  the  submissions  of  the  allodial 
peasants  to  a  Hluford,  as  well  as  the  subsequent  extension  of 
the  jurisdiction  of  manorial  courts  over  the  allodial  i^easants, 
rendered  the  type  of  dependent  communities  the  prevailing 
one,  and  a  territorial  division  according  to  free  peasant 
villages  impossible.  Difficult  as  it  is  to  obtain  a  reliable 
picture  of  the  local  organization  of  the  kingdom,  at  this, 
its  lowest  stage,  it  is  perfectly  clear  that  the  nature  of  the 
existing  societies  absolutely  excluded  a  territorial  division  into 
"  Tithings."  (3)  The  existing  local  societies,  on  the  other 
hand,  are  as  follows  : — 

(3)  Tho  local  divisions  of  the  Aiip;lo-  lamlid  in-opcrty  wliioli  ^Ti^lfrcd  is  said 

Saxon  territory  can    never  he   clearly  to    have    drawn    np,    "  lalcm    nilulnin 

understood  from  historical  sources.  The  tiUdmit,  in   quo    tutaiii  terrain  Amjli.-B 

old  error  that  the  Anglo-Saxon  "  Theo-  in  comitaln»,  cutiiiriits,  et  dicnriait  de- 

tldng"i3a  geographical  local  district,  ^rripsinit ;"  whilst  William  of  Malnies- 

has,  however,  become  established  owing  bury  only  says  that  it  had  been  ordered, 

to  a  passage  in  the  pseudo-Iiigulf,  wiio  "  itt  oinni.'^  Aiighi-t  haheret  ct  ccnturiam 

connects  the  mutter  with  a  register  of  it   dccintain."     Ingulf  makes  of    this. 
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Lordships  with  their  tenants  and  dependents.  First  in 
importance  were  tho  royal  demesnes,  on  which  a  royal  bailiff 
comhiiu'd  the  manar^cincnt  of  the  estate  with  the  levy  of  the 
royal  dues,  with  tlio  legal  jurisdiction  over  the  tenants,  and 
with  otber  functions  of  militia  and  police.  A  similar  position 
belonged  to  the  Gerofa  of  great  private  estates.  These  villeins 
and  servants  do  not  exactly  live  in  regular  villages,  but  are 
settled  in  the  vicinity  of  the  lord's  seat  (afterwards  the 
"  manor "),  and  increase  in  numbers  as  landless  wanderers 
come  and  settle  amongst  them  and  put  themselves  under  the 
police  protection  of  the  lord  of  the  soil.  Ten  families  form 
the  smallest  community  recognized  for  police  purposes,  and 
for  the  appointment  of  a  provost  (p-aspositus).  As  such,  under 
the  later  system  of  police  sureties,  they  form  their  own  police 
union  as  a  manorial  Tithing,  as  well  as  a  court  for  the  settle- 
ment of  local  disputes  ;  by  later  grants  of  land  this  was 
extended  even  to  the  allodial  peasantry  settled  among  them, 
*' super  onuics  allodidrios,  qiios  cis  hahco  f/^/fos  "  (Codex  Dipl. 
No.  902). 

Incidentally,  too,  the  jiarislics  under  the  spiritual  office  of 
the  parson  were  associated  with  these,  though  the  former 
were  formed  independent!}',  embracing  both  freeholders  and 
villeins,  servants  and  landless  settlers,  and  were  therefore 
bodies  suitable  for  initiating  the  separate  local  government 
system  in  England  in  later  centuries. 

Tjur/cr  i(ni(»is  of  more  independent  folk,  united  for  the 
administration  of  justice  under  a  royal  or   manorial  Gerefa, 

"  tit  omnis  indicfena  in  aliqna  centurin  village  court,  exercising  a  formnl  jnris- 
et  (iecima  existeret ;"  the  lormer  words  diction,  analogous  to  that  of  the  Hun- 
express  an  association  of  persons,  the  drtd  under  its  Ilundred-nian.  and  tl:e 
latter  contain  a  description  of  a  local  county  under  its  Shir-gercfa;  which 
district.  As  the  militia  system  of  the  gives  the  idea  of  a  system  of  many 
fourteenth  century  had  introduced  local  thousands  of  judges  chosen  by  the 
tithings  under  a  petty  constab'e,  tho  pe<iplL!  Instead  of  this  chimerical  net- 
pseudo-Ingulf  tliought  tliat  this  state  work  of  smaller  and  smaller  courts 
of  tiling's  was  already  existing  ill  Anglo-  of  law,  we  can  only  find  in  reliable 
Saxon  times;  and  he  brought  tlie  systim  authorities  that  picture  of  local  admin- 
of  police  sureties  (in  the  confused  way  istration  which  I  have  dijineated; 
in  which  the  author  of  the  Leges  Edw.  within  which  no  free  villa<jre  courts 
t'onf.  20,  describes  it)  into  connection  and  villages  can  possibly  be  formed  of 
w.th  it,  fantastically  poitrayiiig  the  a  mt re  militia  system. 
"  ilirenna"  under  its  tenth  man,  as  a 
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and  often  freed  fi-om  the  duty  of  appearing  as  lawmen  in  the 
Hundred,  were  for  the  most  part  entirely  or  partially  co- 
ordinated with  the  Hundred,  This  was  an  advantage  for 
those  who  participated,  and  their  legal  duty  was  lightened 
in  that,  under  the  guidance  of  a  magistrate,  they  formed 
a  separate  judicial  district,  with  the  powers  of  a  Hundred. 
Of  equally  vital  importance  to  the  freeholders  in  their  relation 
to  the  neighbouring  Thanes,  was  the  protection  of  a  powerful 
magnate ;  to  which  were  sometimes  added  certain  advantages 
of  wood  and  pasture.  The  question  here  is  not  one  of  sub- 
mission of  person  and  property,  but  of  a  magistracy  (soca), 
under  which  the  heritable  property  of  the  "  socmauni,"  and 
their  immediate  obligation  to  serve  in  the  military  array, 
remained  unchanged.  Towards  the  close  of  the  Anglo-Saxon 
period  the  grant  of  a  whole  Hundred  sometimes  occurs.  For 
instance,  under  Eadward  the  Confessor,  a  certain  Hundred 
in  Berkshire  was  granted  to  the  Abbot  of  Abingdon,  and  a 
Hundred  in  Surrey  to  the  Abbot  of  Chertsey,  with  the  com- 
mand "  that  no  royal  Shir-gerefa  hold  court  there,"  or  interfere 
in  legal  matters  (Cod.  DipL,  840-849). 

An  analogous  but  more  compact  creation  is  found  in  the 
numerous  royal  or  manorial  Biirhs,  which  constitute,  under 
a  separate  Gerefa,  a  special  jurisdiction,  in  which  a  Burh- 
gemote,  held  three  times  a  year,  is  combined  with  the  Hundred 
Court  (Edg.  iii.  5 ;  Cn.  ii.  18).  The  origin  of  the  Burh  is  ap- 
parently due  to  the  need  of  a  military  protection  in  the  Danish 
times.  A  hill  with  a  rampart  of  earth  or  a  strong  wall,  was 
sufficient  protection  against  the  sudden  attacks  of  robber 
bands.  In  the  statutes  "Burh"  or  "Byrig"  signifies  also 
a  single  fortified  building  (Edm.  ii.  2;  App.  iv.  15;  Athlr. 
iii.  6),  as  well  as  a  town  (Athlst.  ii.  20,  sees.  1-4 ;  Edg.  iv.  2, 
pr.  3,  4,  5;  Athlr.  ii.  5,  sec.  2  ;  ii.  G  ;  Cn.  34).  Discerning 
rulers  like  Alfred  made  use  of  the  remains  of  old  "  ciritati's" 
and  "casfra''  and  other  advantageous  positions  for  such 
fortifications,  and  the  protection  which  these  aff'orded  was 
readily  sought  by  the  neighbouring  freeholders,  tenants,  and 
vassals,   and  also  by  landless  men  and  small  tradespeople 
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who  wore  living  amongst  the  servants  and  followers  of  the 
landlords.  The  dilTcrenccs  in  the  legal  position  of  the  peoi)le 
thus  crowded  together  rendered  expedient  the  appointment 
of  a  special  royal  magistrate  (Gerefa),  who  was  also  endowed 
with  extraordinary  military,  police,  and  financial  functions. 
At  the  close  of  the  Anglo-Saxon  period  the  Bimjcnscs,  and 
in  later  times  the  constitution  of  the  English  municipal 
boroughs,  arose  from  these  beginnings.* 

Wedged  in  among  these  numerous  degrees  of  property  and 
power  came  the  rest  of  the  freemen,  who  on  their  heritable 
possessions  preserved  intact  their  independent  position  in 
the  military,  legal,  and  police  institutions.  In  many  parts 
of  the  country  these  peasant  communities  lay  close  enough 
together  to  enable  a  free  tcotliing  to  be  formed  out  of  ten  or 
more  households.  But  often  where  the  free  peasants  were 
scattered  about  at  great  distances,  it  was  with  difificulty  that 
they  were  brought  together  into  a  "  teothiug,"  while  the 
greater  part  of  them  had  already  been  incorporated  into  the 
system  of  lordships,  magisterial,  and  bailiff  jurisdictions. 

In  the  inner  administration  of  the  country  these  various 
local  groups  clash  with  each  other  and  are  not  kept  distinct. 
Most  of  them  have  no  exclusive  local  jurisdiction  ;  the  majority 
do  not  form  exclusive  local  districts.  A  sejiarate  magistracy 
of  the  king  or  of  a  landowner  does  not  exclude  military  duty 

*  The   formation  of  the  Burhs   is,  the  ^urflfe;!«e«  a.s  such  were  not  released 

apconliiif!;  to  the  convincing  n  as^ouing  from  military  duty  is  shown  \>y  many 

of  Kcniblc,   not   in    any    way    ininie-  accounts  givin  liy  the  Domesday  B<x'k 

diatoly    connected    witli    the   British-  (c;/.  Bury  St.    Edmunds.   371).      But 

Boman  towns  of  the  fifth  centur}',  which  many  Burhs  were   favouiod  by  being 

Gildas,  in  tlie  sixtii  centin-y,  represents  rated  for  the  purpose  of  furnisiiing  the 

as  being  already  forsaken  and  in  decay.  contingent  at  a  small  landed  property 

Still  the  existing  ruins  would  in  later  scale  of  5  hidro,  15  hida?,  or  20  hidre 

times  be  utilizeil  fur  the  jturpost  s  of  (Chester   at    50,    Shrewsbury    at    100 

fortitication.      In    certain    jdaces    the  hida}).     Of  course  the  royal  dues  were 

name  "  city  "  was  retained  in  memory  proportionately  raised,  and  hence  the 

of  an  old  " c/i//(i*'."     The  peculiar  life  burhs  became  more  important  for  the 

of  the  Burhs  is  due  to   the  fact    tiiat  finance  control   than  for  the  defence 

the  free   tenants,   tenants    on  granted  of  the  country,  as  the  fortresses  had 

land,  dependants,  servants,  and  bonds-  again  been  alloweil  to  fall  into  ruins, 

men  of  tiie  king,  as  well  as  of  private  Kemble  (ii.,  jip.  470-478)  has  selected 

lords,  lived  densely  crowded  together,  from  the    Anglo-Saxon  (.'hronicle  the 

and  thit    under    tie  Burh-gereta   the  names  of  eighty-eight  places,    all    of 

legal,  police,  and  finance  adniinistra-  which    may   in    some  measure   be  re- 

tions  were  uniteit  in  one  person.     'I'hat  garded  as  iortifiLd. 
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in  the  Hundred.  The  tenants  within  the  jurisdiction  of 
private  courts,  in  quarrels  with  outsiders,  come  under  the 
jurisdiction  of  the  Hundred  Court.  The  pohce  organization  is 
arranged  partly  according  to  the  military  and  partly  accord- 
ing to  the  legal  districts.  Thus  within  the  narrow  limits  of  a 
castle,  and  in  the  vicinity  of  a  lord's  "  mansiis"  freeborn  men 
might  be  living  close  together  under  manifold  legal  conditions, 
having  very  different  duties  to  fulfil  towards  the  king  or  their 
own  mesne  lord. 

Hence  we  are  led  finally  to  the  negative  conclusion  that 
there  existed  no  systematic  formation  of  local  districts,  and, 
moreover,  that  the  Tithing  was  no  such  local  division.** 

**  All  these  local  distinctions  cross  and    peace    control,    even    above   the 

and  overlap  in  the  most  varied  fa'shion.  interests  of  property.     This  lejjal  rule, 

But  it  remains  firmly  established  that  however,    does    not    exclude   tiie   fact 

the  personal  liaV)ility  to  military  service  that  dependence   on  property    is    the 

continues    independently   of  the   sub-  most  important  element  in  res:ulatin^ 

jecticm    to  a  magistrate's  jurisdiction,  the  conditions    of  life,  and   that    the 

and  that  the  peasant  farmers,  who  were  division  into  separate  estates  with  thi-ir 

actual  tenants,  in  case  of  disputes  with  tenants  represents  the  prevailing  local 

third  persons,  appeared  before  the  royal  division.        "Instead    of    the    earlii-r 

Hundred  Court.     The    legislation   ac-  division  into  free  landowners  and  land- 

cordingly  remains  ba^ed  upon  the  old  less  freemen,  a  division  of  the  people 

constitution;    tliat    is,   upon    the   ft-ee  into  landlords   and  tenants    has   been 

community.       County     and    Hundred  introduced"  (K.  Maurcr,  "Miiuchenor 

assemblies  are  now,  as  formerly,  active  Krit.  Ueberschau,"  ii.  59,  GO). 
in  all  matters  affecting  military,  legal, 


CoiislifutnnKil   HistDri/  of  l^mjlond . 


CHAPTER  IV. 

Cijc  CDfficcs  of  IZalUonnau  nnti  ^iji'i--('jci'cfa. 

A  MUTUAL  bond  of  union  connects  the  districts  with  the  arrange- 
ment of  the  offices  of  the  Anglo-Saxon  kingdom,  namely,  the 
two  principal  offices  of  Ealdorman  and  Shir-gerefa.  In  them, 
as  in  the  districts,  an  historical  and  an  administrative  principle 
clash  together.  Tlie  former  is  predominant  in  the  origin  of 
the  Ealdorman,  the  latter  in  that  of  the  Shir-gerefa. 

I.  '2rijc  l^altioiman,  "Bu.x,  (Tomes,  is  the  highest  civil  official 
of  Anglo-Saxon  times.  When  the  union  of  the  smaller  king- 
doms with  the  greater  began,  the  sovereignty  of  the  new 
common  ruler  was  confined  at  fii'st  to  jirivileges  and  profits, 
whilst  the  former  petty  state  retained  its  own  General 
Assembly,  and,  with  a  sub-king  at  its  head,  preserved  its 
military  and  legal  system.  The  oldest  Ealdorman  was  actu- 
ally a  Viceroy,  "  suhreciulus,"  which  title  often  occurs  in  the 
signatures  to  Anglo-Saxon  documents.  In  his  decrees  he 
used  the  royal  style:  "cum  consilio  cpiscoporum,  optimatum- 
qne  meoriim.''  The  province  of  such  Ealdormen  embraced,  in 
fact,  a  former  independent  state.  He  was  not  unfrequently 
the  subjected  king  in  person,  or  a  member  of  his  family,  or 
else  "  .l^flidinpi,"  near  kinsmen  of  the  reigning  Over-king, 
were  appointed  to  such  places  of  trust.  The  name  "  Ealdor,'' 
too,  is  a  reminiscence  of  patriarchal  chieftain-lineage  of  a 
former  period.  It  does  not  signify  a  man  old  in  years,  but 
the  "  )i)iprnor,"  "senior,''  in  a  higher,  more  exalted  position. 
Even  in  the  times  of  the  Heptarchy  the  mihtary,  legal,  and 
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police  organization  draw  closer  together.  The  Ealdorman 
becomes  more  dependent  upon  the  central  administration. 
The  new  administrative  division  of  the  great  kingdoms  into 
shires  causes  the  appointment  of  new  governors,  who  are 
at  first  merely  the  highest  district  officials,  and  whose  district 
assemblies  do  not  involve  any  customary  right  of  indepen- 
dence. The  mention  of  Ealdormen  with  such  official  positions 
runs  side  by  side  with  the  gradual  rise  of  the  division  of  the 
kingdom  into  shires.  In  the  early  organized  kingdom  of 
Wessex  the  Ealdorman  is  mentioned  in  Ine's  laws,  which  the 
king  promulgated  with  the  advice  "  of  all  his  Ealdormen  " 
(Ine,  pr.),  and  in  which  also  the  disobedient  Ealdorman  is 
already  threatened  with  the  loss  of  his  shire  (Ina,  36).  The 
small  kingdom  of  Kent  appears  at  the  commencement  of  the 
eighth  century  to  have  had  as  yet  no  Ealdormen,  whilst  on  the 
other  hand,  in  a  National  Assembly,  held  in  814,  the  names 
of  three  Duces  of  Kent  and  sixteen  Duces  of  Mercia  are  found 
among  the  signatures.  Hence  it  is  clear  that  even  before 
Alfred's  day  necessity  had  led  in  the  greater  kingdoms  to 
administrative  governorships.  The  confusion  caused  in  the 
original  state  of  affairs  by  the  invasion  of  the  Danes  and 
the  reorganization  of  the  whole  land  by  iElfred  led  to 
a  greater  uniformity  in  the  administrative  character  of  the 
Ealdormen.  This  assumption  is  confirmed  by  the  Eigils- 
saga  of  Iceland,  c.  21  (K.  Maurer,  "  Krit.  Ueberschau,"  i.  86), 
which  tells  us,  "  .Alfred  the  mighty  had  taken  away  from  all 
Skatconunr/e"  (i.e.  viceroys)  "their  name  and  their  power. 
Jarls,  those  were  called  from  henceforth  who  had  been  called 
kings,  or  kings'  sons."  In  the  flourishing  period  of  the 
Anglo-Saxon  monarch^'  the  Ealdorman  now  appears  as  the 
governor  appointed  by  the  king  in  a  threefold  capacity. 

(a)  Together  with  his  County  Assembly  he  directs  the 
equipment  of  the  militia  and  the  apportionment  of  the  con- 
tingents, and  l)rings  them  to  the  royal  army.  He  may  also, 
when  commissioned  by  the  king,  take  the  command  of  the 
whole  army,  in  which  capacity  he  is  mentioned  on  important 
occasions  in    the   Anglo-Saxon  Chronicle,    which    speaks   of 
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Eiildormcn  as  commanders  of  single  counties  (in  the  years 
837,  845,  851,  853,  005),  or  Eaklormen  simply  as  commanders 
of  a  whole  army  (in  851,  871,  894,  99'2,  903,  etc.).  In  the 
statutes  this  cajiacity  is  regarded  as  being  a  matter  of  course. 
(/>)  He  presides  at  his  County  Assembly,  as  at  the  ordinary 
National  Court  (Tne,  50;  Alfr.  88;  Edg.  iii.  5).  "Let  there 
be  held  .  .  .  twice  a  year,  a  Shir-gemote,  and  let  there  be 
present  at  the  Shir-gemotc,  the  Bishop  and  the  Ealdorman, 
and  both  shall  here  administer  spiritual  and  temporal  rights  ;  " 
which  is  almost  word  for  word  repeated  in  Cn.  ii.,  sec.  16. 

(c)  As  guardian  of  the  peace  within  his  district,  he  exercises 
the  royal  police  jurisdiction.  To  him  the  peace  proclama- 
tions of  the  king  are,  in  the  first  instance,  directed.  The 
right  of  supplementing  ordinances,  which  lies  in  the  royal 
maintenance  of  the  peace,  gives  him  also  a  derivative  licence 
to  issue  peace  prochimations  within  his  district.  The  breach 
of  his  peace  is  punishable  by  the  iniliction  of  a  special  peace 
tine  (Athlr.  iii.,  c.  1).  Any  man  who  intends  to  change  his 
master,  must  give  notice  to  him  (Alfr.  37).  After  a  breach 
of  the  peace  has  taken  place,  his  duty  is  to  prevent  feud,  and 
to  protect  the  weaker  party  (Alfr.  xlii.  sec.  3) ;  to  take  surety 
from  men  accused  as  breakers  of  the  peace  (Edm.  iii.  7, 
sec.  1)  ;  and  to  assist  the  inhabitants  of  royal  burghs  to  the 
utmost,  in  securing  breakers  of  the  peace  (Athlr.  ii.  6). 

The  combined  position  which  proceeded  from  these  various 
functions  was  one  of  the  highest  dignity  and  the  highest  rank, 
which,  according  to  the  legal  system  of  the  times,  found 
expression  in  a  weregeld,  as  high  as  that  of  the  bishop,  and 
fom-  times  as  high  as  that  of  the  common  Thane  (App.  vii.  2, 
sec.  3) ;  in  an  increased  punishment  for  breach  of  the  Burg- 
peace  (Ine,  6,  45 ;  Alfr.  40)  ;  in  an  increased  Burgbryce  and 
Mundfyrd  (Alfr.  3. ;  Cn.  ii.  58;  App.  iv.  11)  ;  in  an  increased 
fighting  Wite  (Alfr.  15,  38  ;  App.  iv.  12) ;  and  in  a  special 
right  of  asylum  (Athlst.  iv.  6,  sec.  3  ;  v.  4,  sec.  1  ;  App.  iv.  5). 
For  official  income  he  had  the  use  of  considerable  portions 
of  the  folldand,  and  a  third  of  the  forfeits,  fines,  and  other 
royal  dues  which  fell  to  the  king.     The  Ealdorman  in  this 
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position  is  the  most  eminent  of^cial  in  the  kingdom,  and  lias 
the  first  place  in  the  temporal  council  of  the  king ;  but  only 
in  his  capacity  of  governor,  whose  right  depends  upon  the 
king's  commission,  and  whose  office  expires  as  soon  as  this 
is  withdrawn.  In  the  beginning  the  Ealdorman  had  certainly 
been  a  successor  of  the  king  of  the  country,  and  at  his  appoint- 
ment the  form  of  election  by  the  popular  assembly  probalily 
continued  for  a  long  time.  But  a  free  right  of  election  could 
not  possibly  be  recognized,  if  the  incorporation  of  the  media- 
tized kingdom  was  to  last ;  indeed,  the  kingship  asserted  as 
a  principle  a  right  of  deposition  (Ine,  cap.  30).  It  is  told  of 
iElfred,  that  he  emphatically  reminded  his  state  officers 
"that  they  had  their  office  from  God  and  from  the  king."  (1) 
Certain  changes  were  brought  about  during  the  last  century 


(1)  On  the  ofiSce  of  Ealdorman  and 
Earl,  Hey  wood  "  On  Eanks,"  pp.  So- 
il?, contains  a  lengthy  exposition. 
Tlic  Latin  terms.  Dux,  jrrinccpH,  and 
comes,  are  very  arbitrarily  interchaiiged, 
as  also  are  con!<u1,  putririini,  priefcctus, 
according  to  the  fancy  of  the  citric  who 
drew  lip  the  record.  The  introduction 
of  analogies  of  the  amies,  dux,  and 
senior  of  the  Carlovingian  constitution 
is  also  confusing,  for  these  dignities 
had  different  territorial,  posscssorial, 
and  national  foundations,  and  an  early 
hi.-tiiry  (if  another  type.  It  was  quite 
natural  that  in  the  aristocratic  develop- 
ment which  the  political  organization 
took,  the  class  of  Ealdormcn  should  be 
identical  with  a  small  number  of  the 
greater  landowners.  The  office  of 
Ealdorman  appears  at  an  early  period 
attachcil  to  the  great  families,  hut  is 
not  hereditary.  Amongst  Ealdormcn 
whose  names  have  been  handed  down 
to  us,  instances  occur  of  fatlur  and 
son  following  immediately  one  another, 
but  this  is  very  scMoui ;  on  the  other 
hand,  the  depositi'iii  of  an  Ivdihirman 
is  very  rare;  and  intrrmarriagcs  lic- 
twecn  the  Ealdorman  and  the  families 
of  the  Anglo-Saxon  kings  are  very 
common.  All  these  conditions  are  the 
cxjiression  of  tiio  power  wielded  by 
certain  great  families,  and  of  a  strongly 
marked  class  privilege,  but  not  as  y(  t 
of  nn  liereditary  nniiility.  Still  less, 
under  such  a  condition  of  things,  could 


the  office  of  Ealdorman  be  elective,  of 
which  even  Kemble  speaks  erroneously 
(ii.  12G).  Among  the  statutes  of  Ead- 
ward  the  Confessor  (caj).  32a,  sec.  2,  in 
Lambard's  text),  the  following  isolated 
and  extraordinary  notice  appears  de 
herotochiis.  "  Kraut  ct  alix  poiisiaies 
et  diijnitates  coit^tiiufn',  qui  Ileretuches 
apnd  Anglos  vocahaniur,  scilicet  htrones, 
nobiles,  etc.  Latine  vero  dicehantnr  due- 
tores  exercitus;  apud  Gallos,  cajiiiales 
constahularii,  vel  marechaUi  exercitus. 
Isti  vero  viri  eli(jehantur  per  commuue 
consilium — et  jier  sinijidos  comilntus  in 
pleno  J'olcmute,  sicut  et  rictcomilis  pro- 
vinciarum  et  comitatuum  eligi  delent," 
etc.  This  pretended  election,  as  well  as 
the  name  "  Heretoches,"  is  quite  foreign 
to  Anglo-SaxoH  itieas.  It  must  not  be 
forgotten  that  Ihesestatutesarea  private 
work  dating  from  the  twill'lh  century, 
in  which  the  learned  author  intro- 
duces, in  a  hundred  i)laces,  his  own 
knowledge  of  the  continental  popular 
rights,  a  knowledge  accessil)lc  to  tlio 
clergy.  Seeing  Iho  heavy  weight  of 
Norman  officialism,  at  th(^  time  that 
work  was  written,  notinng  would  bo 
more  popular  than  the  idea  of  a  free 
general  election  of  the  highest  oiljcials 
in  the  county.  Not  merely  the  right 
of  deposition,  whicli  was  a  recognized 
right  (Ina,  c.  'M,  Cod.  Dipl.,  No.  1()7S), 
but  all  the  moniuiienls  of  Anglo-Saxon 
law  and  iiistory,  are  o])posed  to  the 
iilea  of  elected  EaMormeu. 
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by  the  influence  of  the  Danish  element.  Among  the  northern 
pirates,  wc  find,  besides  the  kings,  commanders-in-chief  called 
tTarls.  This  northern  term  was  related  to  the  Anglo-Saxon 
Eorl,  which  from  time  immemorial  signified  a  man  of  great 
rank,  and  was  well  adapted  to  be  blended  with  the  Eorl  or 
Earl.  For  some  time  accounts  of  battles  speak  of  Ealdor- 
mcn  on  the  Saxon,  and  Earls  on  the  Danish  side.  As 
early  as  the  statute  of  Eadward  and  Guthrum  there  occurs 
(in  c.  12)  the  common  name  Earl  (also  in  Edg,  iv.  15). 
The  influence  of  the  Danish  element  naturally  gained  strength 
in  the  second  period  of  the  Danish  rule  after  .Ethelred  (Athlr. 
iii.  V2).  Under  the  reign  of  Cnut,  history  records  only 
the  appointment  of  new  "  Earls."  Cnut's  law  touching  the 
amount  of  the  heriot  (sec.  7),  only  speaks  of  "Eorl;"  in 
the  Shir-gemote  (Cn.  ii.  18)  we  again  find  the  term  "  Ealdor- 
man."  More  important  still  was  the  breach  which  was  at 
that  time  made  in  the  ancient  position  of  the  noblest  Anglo- 
Saxon  families.  Danish  families,  and  sometimes  also  bold 
warrior  upstarts,  in  a  great  measure  supplant  the  old  race  of 
the  Ealdormen,  and  with  the  varying  fortunes  of  battle  the 
governorships  also  become  thoroughly  altered  in  character. 
In  times  anterior  to  these  it  had  been  often  found  advisable, 
for  the  protection  of  the  country,  to  unite  several  shires  under 
one  Ealdorman.  Under  zEtheh'ed  this  tendency  to  centralize 
the  commander's  oflice  increases,  evidently  in  order  that  the 
whole  army  of  a  district  may  be  more  speedily  massed,  and 
employed  with  greater  effect,  at  the  points  threatened  by  the 
cnem}'. 

With  this  idea  Cnut  formed  four  great  provinces,  at  the 
head  of  each  of  which  a  great  Eorl  was  placed,  whose  rank 
answered  to  a  ducal  rank,  even  according  to  the  higher 
standard  of  the  Continent.  Under  Eadward  the  Confessor, 
this  grouping  of  the  counties  is  again  altered,  and  for  a 
short  time  we  hear  once  more  of  Ealdormen  and  Eorls  side 
by  side.  But  as  since  Cnut's  day  the  idea  of  a  higher  and 
greater  governorship  had  been  attached  to  the  appellation  of 
"Eorl,"  the  title  which  was  considered  the  higher,  became, 
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as  is  usually  the  case,  the  dominant  one.  The  Anglo-Saxon 
Chronicle  after  1048  speaks  only  of  Eorls.  In  the  language 
of  later  times,  the  old  honourable  title  of  "Alderman"  was 
only  retained  for  the  authorities  in  inferior  local  administra- 
tions. (Leges  Henr.,  vii.  sec.  2;  viii.  sec.  1;  xcii.  sec.  1.)  (1") 
II.  %\^Z  ©ffiCE  of  ^i)ir=gcrcfa  appears  to  have  been  a 
second  official  position  under  the  Ealdorman,  instituted  for 
the  administration  of  the  whole  county.  In  rank  coming 
next  after  the  Ealdorman  (Ealdormannes  fiingra,  Alf.  xxxviii. 
sec.  2),  the  sheriff  attained  in  process  of  time  an  increased 
importance,  and  at  the  close  of  the  Anglo-Saxon  period  had 
become  the  most  important  official  of  the  active  adminis- 
tration. In  marked  difference  to  that  of  the  Ealdorman,  the 
office  contained  no  remains  of  the  old  royal  dignity,  but  had  a 
purely  administrative,  even  a  pre-eminently  economic  charac- 
ter, which  was  caused  by  its  financial  connection  with  the 
great  landed  properties.  Every  Anglo-Saxon  magnate  had  to 
collect  rents,  payments  in  kind,  protection  moneys,  and  dues ; 
to  superintend  the  service  of  his  followers,  to  settle  their 
disputes,  and  to  satisfy  the  royal  demands  relative  to  the 
military  array  and  the  legal  and  police  duties.  The  officer 
appointed  with  full  power  to  fulfil  these  functions  was  called 
Gerefa,  a  name  wdiich  includes  also  the  ordinary  estate-bailiff. 
In  a  higher  degree,  however,  the  king  needed  in  the  different 
districts  of  his  kingdom  a  head-gerefa  for  the  exercise  of  his 
rights  of  usufruct  and  to  undertake  the  varying  duties  of  the 
royal  administration.  This  gerefaship  so  thoroughly  pervaded 
the  whole  life  of  the  Anglo-Saxon  times  that  in  the  Norman 
period  the  collections  of  private  law  found  occasion  to  remind 

(1")  The   alteration   of  title   is  the  tion    must    have   only    materially    af- 

first  change  nfeiable   to  the   Danif^h  fccted  the   constitution  of   the  army, 

times.     The  substuntiiil  change  made  The  holding  of  the   county   court  in 

by  Cnut  is  of  more  inipoitancc,  wiien  smh  an  exitnsive   district    was  prac- 

he  divided  the  country  into  four  con-  tically    inipot-sihlc.      Tlie   oM    smaller 

sidcralile  provinces,  in'  1017.    Wessc.v  county  di.^tricts  remained  in  c.\i>tence, 

is  reserved  by  Cnut  for  hims^elf ;   Kast  as  court  asscndjlies.  in  which  now  the 

Anglia     is     entrusted     to     Thurkill;  Shir-gtrcfa  regularly  presided.   Hence, 

Mcrcia  to  Eadric  Streona  (who,  ms  an  with  (his  change,  a  separation  of  the 

Anglo-Saxon,  still    bears   the    title  of  civil  and  military  administration  was 

Kaldorman);  Norlhumbria  to  Kric,  as  brought  about, 
an   unpcr    governorship.     This   alteia- 
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their  contemporaries  of  its  original  signification.  Thus,  in 
the  laws  of  Eadward  the  Confessor  we  read  (cap.  32),  "  Qrevc 
(uitcm  nomen  est  potcstatis ;  apud  nos  autem  nihil  melius  vidctur 
esse,  qiKtin  prtefectura.  Est  enim  multiplex  nomen:  Greve 
etiim  diritur  de  scire,  de  ivaepentarjiis,  de  hundredo,  de  hurrjis, 
de  villis.'' 

In  the  statutes  the  appellation  rj/niufies-fierefa  is  accord- 
ingly not  unfrequeutly  carefully  added  to  distinguish  the  royal 
gerefa  in  the  popular  court  from  private  gerefas  (Alfr.  22, 
M  ;  Cn.  i.  8,  ii.  33).  The  county  administration  of  the  united 
kingdom  afforded,  as  the  royal  rights  were  increasingly  de- 
veloped, the  most  urgent  occasion  for  the  appointment  of  such 
an  official,  who  was  called  by  the  king  in  his  public  edicts 
"his  gerefa:"  "If  one  of  my  gerefas  will  not  do  this,  he  is 
guilty  of  disobedience  towards  me,  and  I  will  find  another 
who  will"  (Athlr.  ii.  26).  Equally  significant  in  relation  to 
the  official  status  of  the  gerefa  is  the  official  penalty  or 
punishment  for  disobedience,  with  which  he  is  summarily 
threatened  in  case  he  allows  himself  to  be  bribed  (Athlst.  v. 
1,  sec.  3) ;  if  in  his  office  of  judge  he  passes  an  unjust  sentence 
(Edg.  iii.  3) ;  if  he  does  not  keep  the  proper  court  day  (Edw. 
ii.  7,  8) ;  if  he  does  not  collect  the  fine  for  refusal  of  justice 
(Edw.  ii.  2) ;  and  if  he  neglects  his  duty  in  maintaining  the 
peace  (Athlst.  ii.  26,  pr.  v.  1,  sec.  2 ;  vi.  8,  sees.  4,  11).  The 
frequent  mention  of  the  punishment  for  disobedience  {ofer- 
hi/nies)  and  deposition  in  case  of  non-fulfilment  of  duty, 
mark  the  personal  position  of  this  powerful  officer.  Although 
with  the  ever-increasing  importance  of  the  office  an  eminent 
local  man  was  generally  chosen  to  fill  it,  and  at  times  and 
in  certain  localities  regard  might  be  paid  to  the  wishes  of  the 
county  assembly,  yet  there  is  here  even  less  appearance  of 
an  elective  office  than  in  the  case  of  the  Ealdorraan. 

In  the  official  business  of  the  Shii'-gerefa  his  financial  duties 
and  the  management  of  details  of  business  stand  in  the  fore- 
ground. "Whenever  royal  demesnes  (Athlst.  ii.  pr.),  folkland, 
usufruct,  and  other  royal  dues,  have  to  be  superintended  in 
a  county  district,  the  Shir-gerefa  is  the  controlling  official. 
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unless  a  more  special  administration  has  been  organized. 
Without  prejudice  to  the  Ealdorman's  office,  he  "was  always 
regarded  as  the  responsible  officer  of  accounts.  The  same 
intimate  connection  with  the  royal  revenues  brings  the  Shir- 
gerefa  also  within  the  sphere  of  the  military,  legal,  and 
police  jurisdictions. 

1.  When  the  military  array  was  called  out,  the  first  duty 
was  to  collect  the  fines  for  neglecting  to  appear,  and  money 
contributions  for  the  equipment  of  the  soldiers,  which  came 
in  when  the  contingents  were  apportioned  ("  Tributa  expaU- 
tionaUa,"  Cod.  Dipl.,  No.  3G2).  In  the  whole  business  of 
equipping  and  apportioning  the  contingents  the  Shir-gerefa 
acted  as  the  Ealdorman's  assistant.  Where  delay  would  be 
dangerous,  he  occasionally  leads  his  troops  in  person  against 
the  invading  pirates.  For  like  reasons  he  heads  the  hastily 
summoned  soldiery  for  the  pursuit  of  peace-breakers  (Athlst. 
vi.  8,  sec.  4).  The  employment  of  the  militia  organization 
for  police  purposes  necessarily  required  a  local  officer.  In 
later  times,  when  the  Earl  more  and  more  retired  into  the 
position  of  an  upper  governor,  the  Shir-gerefa,  sitting  with 
the  Thanes  in  the  county  court,  probably  conducted  the  current 
business  of  the  militia  and  police  administration  as  completely 
and  as  regularly  as  he  certainly  did  the  legal  business. 

2.  In  the  legal  department  the  getting  in  of  fines  (Edw.  ii. 
2)  and  the  confiscation  of  forfeited  estates  (Codex  Dipl.,  No. 
328, 1258)  was  without  doubt  the  primary  business  of  the  Shir- 
gerefa.  A  further  duty  was  to  carrj'  out  the  various  sentences 
of  the  court  (Athlr.  i.  4,  pr.  sec.  1  ;  Cn.  ii.  33). 

In  his  presence  contracts  of  sale  and  exchange  bargains 
were  concluded  (Athlst.  ii.  10;  Edm.  iii.  5).  The  Ealdorman 
and  the  bishop  are  the  regular  presidents  of  the  great  county 
court ;  but  even  here  the  Shir-gerefa,  according  to  the  records, 
is  the  assistant  of  the  Ealdorman  (Codex  Dipl.,  No.  765), 
and  his  presence  in  the  capacity  of  financial  officer  is 
indispensable. 

But  we  find  him  already  in  the  older  statutes  as  the  sole 
justiciary  of  the  king  in  i\w  popuhir  court,  especially  in  trans- 
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actiona  touching  fines  and  forfeits  (Withr.  22 ;  Alfr.  22,  ^4 ; 
Edw,  i.  pr.  ;  Athlst.  ii.  22).  In  later  times,  the  more  the 
Ealdorraan  is  restricted  to  the  military  command  of  the  greater 
provinces,  the  more  entirely  does  the  8hir-gcrefa  hecome  the 
regular  leader  of  the  Shir-gemote,  and  down  into  the  Norman 
times  there  exists  a  condition  of  things,  in  which  the  holding 
of  the  county  court  hy  the  Shir-gerefa  is  regarded  as  a  time- 
honoured  custom. 

3.  In  the  business  of  maintaining  the  peace,  the  gerefa  is 
again  the  coadjutor  of  the  Ealdorman.  He  must  in  his  shire 
"  before  all  else  undertake  the  responsibility  that  all  keep  the 
peace  "  (Athlst.  vi.  10).  Police  functions  especially  are  allotted 
to  him,  which  would  be  hardly  suitable  to  the  Ealdorman  in 
his  high  and  princely  position,  such  as  tracking  cattle-stealers 
(Athlst.  vi.  8,  sec.  4)  ;  taking  steps  against  the  harbourers  of 
thieves  (Athlst.  vi.  8,  sec.  2),  the  control  over  the  completion 
of  bargains  of  sale  and  exchange,  etc.  "If  there  be  a  man 
there  who  is  untrustworthy  towards  the  people  generally,  the 
king's  gerefa  shall  go  forth  and  take  surety  for  him  "  (Athlr. 
i.  4).  As  royal  executive  officer  he  had  also  to  assist  the 
Church  in  getting  in  its  dues  and  in  other  civil  matters  (Athlst. 
i.  pr.,  sec.  4 ;  Edg.  i.  3  ;  Athlr.  viii.  8,  32  ;  Cn.  i.  8).  (2) 

(2)  As  to  the  position  of  the  Shir-  of  Kemble  from  "  rof"  or  "refan,"  c7a- 

peret'a    Spelman's    Glossarium,    under  inor,  chimare,  hannire,  hauiiitor.     Spel- 

tlie  word  "grafio"  contains  abundaTit  man  derives  it  from  "  reafan."  to  rob,  in 

ni.iteriul,  wliich  is  the  basis  of  all  tlie  the  sense  of  the  later  feudal  "distress" 

Enjrlish  traditional  explanations  of  the  as  applying  to  the  collector  of  the  royal 

snbject    (see    also    Ki  mble,   "  Antrlo-  fines.    With  this  would  agree  the  later 

l>axons,"    ii.  c.  5,    rspccially    the   list  usual  form,  "reeve,"  as  would  also  the 

of  names   of   the  Sliir-gerefas  in  tiie  real   position  of  the  gerefa,  whicli    is 

eleventh  century.  Kemble,  ii.  141-143).  rendered  into  Latin  hy  exactor.    This 

The  disputed   points   are   the   follow-  corresponds  also    to   the  etymology  of 

ing  : —  the   word  "  Sciiultheiss,"  in  (Germany 

1.  As  to  the  derivation  of  the  word  (see  M:ix  Miiller,  Lectures,  ii.  231). 
f/Tf/a  (as  of  the  German  "graf").    Tiie  2.   Whetiier,  iu  addition  to  the  Shir- 

derivntion  from  "  grau,"  or  "  gravio  "  in  gerefa,    there    existed    other  princip.il 

the  sense  of  stuior  has  been  set  aside  by  officers  of  the  shire,  is  a  doubtful  point 

Grimm.     Tiie  derivation  attempted  by  suggestedby  the  facttliat  in  thestjitutes 

Grimm   from   "rsVvo,"  tioinun,   tectum,  soint  times  a  "  shirman  "  is  mentioned, 

f/<)HiH,<,   aiihi,   according    to    wiiich   it  as  in  Ina,  cap.  8,  where  the  sliirnian 

should   mean   a"rom(,>t,"  or   " .-•oci'(/,< "  or  other  judge  (Dcman)  is   intended. 

(Deutsciie  Grammatik,  ii.  78();  Eecht-  In    the   Codex    Dipl.    an  "^Ethelwiue 

saltertliiimer,  p,  753),  is  quite  as  far-  scirman  "    occurs  ^No.    761);    but   in 

f»  tohed  and  incredil.le  as  that  of  Lam-  another  place  he  is  c;dled  "  ..Elhelwine 

hard  from  "gereccan '■  »(j/fif  ;  and  that  Shir-gerefa."     In  these  same   statutes 
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If  the  administration  of  the  county  in  these  points  M-as 
centred  more  and  more  in  the  hands  of  the  Shir-gerefa,  thia 
must  certainly  be  true,  in  a  still  greater  degree,  of  the  inferior 
local  jurisdiction  in  the  Hundreds.  In  the  most  prosperous 
period  of  the  Anglo-Saxon  kingdom,  the  Hundred  Court  was 
held  twelve  times  a  year  as  the  common  court  for  ordinary 
disputes  between  the  freemen  (Edw.  ii.  8 ;  Edg.  i.  1 ;  Cn.  ii. 
17).  By  degrees  the  more  special  obligations  to  be  fulfilled 
by  the  Hundreds  accumulate — to  maintain  the  police  control, 
to  bring  their  members^  before  the  court,  and  to  pm'sue 
thieves  (Edg.  i.  5  ;  Cn.  ii.  20 ;  Hen.  i.  8,  sec.  2  ;  Will.  i.  22, 
iii.  3,  etc.)  It  might  have  been  supposed  that,  in  view  of 
this,  each  Hundred  had  a  Hundred-gerefa  appointed  by  the 
king,  but  this  is  not  anywhere  mentioned  in  the  records. 
In  the  "  Constitutio  de  Hundredis "  (Edg.  i.  2,  4,  5),  a 
"  hundredes-man  "  is  named,  but  in  intimate  connection  with 
the  tithing-man  of  the  militia,  and  appointed  for  special 
police-business,  and  it  appears  that  by  this  name  a  special 
officer  of  the  militia  is  intended,  who  may  be  compared  with 
the  "  chief  constable  "  of  later  centuries.  But  on  the  other 
hand,  where  the  presidents  of  the  Hundred  Assembly  gene- 
rally are  referred  to,  the  "  Shir-gerefa "  is  not  definitely 
mentioned,  but  the  "king's  gerefa."  "I  will  that  every 
gerefa  hold  a  gemot  every  four  weeks  "  (Edw.  ii.  8) ;  "that  a 
gemot  be  liolden  in  everj'  Wapentake,  and  that  the  twelve 
oldest  Thanes  go  thither  and  the  gerefa  with  them  "  (Athlr. 
iii.  3).  In  the  general  regulations  for  magistrates,  gerefas 
are,  as  a  rule,  mentioned  (Edw.  i.  1  ;  Edw.  ii.  2 ;  Athlst.  ii. 
26,  iv.  7,  V.   1,  vi.  11).      We  can  only  conclude  from  such 

occur  the  forms  "  scirigman,"  "  scircs-  no  othrr  foundation  than  the  passafje 
man.""scironian;"  (Nos.  761.  732,  029,  quoted  aliDVo  (Lfgca  Edw.  Conf.de 
972,1288).  By  these  namos  may  simplv  Ilt-retoohiiH,  c.  H2a),  "■find  el  vire- 
be  meant  the  Shir-ireiela,  as  Kemhle  comiteA  iintrinriaruDi  tt  rnmitntHwneUgi 
and  Sclimidt  coiulude ;  hut  it  is  also  ililnul;"  the  fitylc  alone  fif  which 
jinssilije  tliat  there  was  a  special  "seir-  suflioiently  desii^nates  it  as  e.xpressinp; 
man  "  for  military  or;,'aiiization,and  fur  merely  the  opinion  of  the  jni  vale  author, 
certain  police  functioiiB,  as  an  elective  Tlie  Anglo-Sa.\nn  aconuts  taken  from 
oflicer  of  the  old  w^der.  statutes,  document.s.  and  hi.xtorians  all 
'^.  The  opinion  formerly  current  in  indicate  a  free  appointment  and  de- 
England  that  the  Shir-gerefa  was  ori-  position  of  tiie  Shir-uerefa  at  the  will 
pinally  an  elected  i]opidar  ollicer.  has  of  the  king. 

VOL.  I.  F 
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language  that  the  atlministration  of  the  Hundreds  was  not 
thoroughly  uniform  throughout  the  country ;  as  some  Hun- 
dreds, and  many  districts  combined  with  the  Hundreds,  had 
special  magistrates.  But  apart  from  this,  the  official  business 
of  the  Shir-gerufa,  his  especial  iinancial,  legal,  and  police 
duties  were  so  bound  up  with  the  Hundred  Assembly,  that 
he  must  have  been  the  actual  prefect  of  all  Hundreds  which 
were  not  exempted  from  his  control.  This  is  identical,  too, 
with  the  state  of  things  which  in  the  Norman  period  we  find 
to  be  the  customary  and  ancient  one.  (2") 

HI.  Illoijal  CGcicfflS  for  narrower  districts  and  townships, 
and  for  special  administrative  purposes,  in  addition  to  the 
Shir-gerefa,  arose  from  the  form  which  the  royal  rights  and 
the  territorial  conditions  had  taken,  all  which  have  been 
described  above  (Chap.  IH.  sec.  3). 

Firstly,  in  Hundreds,  and  even  in  still  greater  sub-districts 
of  a  county,  special  magistrates  might  be  appointed,  as  the 
royal  gerefa  in  the  Thing  of  the  five  burgs  (Athlr.  iii.  c.  1), 
which  was  a  special  district  of  Danish  colonists,  where  he 
was  even  appointed  to  sit  side  by  side  with  the  Ealdorman. 
According  to  another  principle,  the  great  royal  forest-districts 
led  to  the  appointment  of  the  Swtln-gerefas,  who  occur  as  early 
as  Ecgberht's  time  (Codex  Dipl.,  219),  but  who  in  the  later 
"  Constitutio  de  foresta  "  of  Cnut  are  the  chief  officers  for  the 

(2")  Whether  the  Shir-gercfa  was  were  united  into  "  Lathes  "'  for  the  ad- 
tlie  regulir  president  of  the  Hundred  miuistration  of  justice.  L:iter  times 
Court,  or  whetlur  tlicre  were  special  prove  that  the  sittino-s  of  several  Hun- 
under-uiugibtrates  in  tlie  Hundreds,  dreds  were  generally  taken  togetlter, 
cannot  be  catcgnrically  decided.  But  and  held  at  one  and  the  same  time; 
the  negative  proposition  can  be  main-  and  in  like  manner  later  conditions  of 
taincd,  tliat  the  very  frequent  mention  things  sliow  ns  tliat  the  sherilf  could 
of  tlie  Hundreds  and  their  gemotes  appo.nt  substituts,  on  his  own  re- 
in later  times  must  have  led  to  the  sponsibility.  The  legal  collections  of 
mention  of  the  Hundreil-gerefa,  had  the  Xorman  period  do  nut  aHord  re- 
such  an  ofiicer  belonged  to  tiie  con-  liable  proof  on  this  question.  In  the 
stitutiun  of  the  Hundnd.  Doubts  Leges  Hen.  i.  S,  sec.  1,  we  re.id,  "P;f»if 
might  arise,  in  view  of  the  1  irge  Uundredo  uniis  de  melioribu.<  tt  rocttur 
number  of  Hundreds,  in  each  of  which  aldrenuinnus;"  91,  sec.  l,'^'Aidrema)nius 
a  single  man  could  not  h"ld  a  court  hutidredi."  An  Ealdor  of  a  Hundred 
every  four  weeks,  but  in  the  majority  only  occurs  in  Edg.  iv.  S,  10,  and  evi- 
of  counties  the  nunditr  was  so  modei-ate  dently  .dignities  the  magistrate,  and  not 
that  there  would  he  no  impediment.  a  particular  title  of  office. 
In  Ki-nt  the  iiniuerous  sm:ill  Hundreds 
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administration  of  forests.  The  gerefa  system  extends  also  to 
townships;  Burli-gerefas,  or  simply  gerefas,  are  found  in 
towns  which  had  formed  round  a  burg,  on  old  demesne  lands, 
folkland,  or  under  special  royal  protection ;  a  Port-gerefa  in 
towns  which,  as  commercial  centres,  were  of  special  impor- 
tance for  the  collection  of  the  royal  dues,  as  in  London  and 
Canterbury.  In  London  he  has  the  position  of  a  Shir-gerefa. 
The  royal  letters  were  addressed  to  "  the  Ealdormen,  Bishop, 
and  Port-gerefa ;  "  and  high  officers  of  the  royal  household, 
as  well  as  great  Thanes,  are  mentioned  as  holding  these 
lucrative  posts.  A  Wic-gerefa  is  found  as  royal  magistrate  in 
smaller  townships.  In  many  considerable  towns  the  royal 
magistrate  of  the  Burh-gemote  retained  even  in  later  times 
this  less  pretentious  title.  Even  in  London  in  the  seventh 
century  the  king's  Wic-gerefa  is  mentioned,  whose  place  was 
in  later  times  taken  by  the  Port-gerefas. 

A  similar  system  of  gerefas  existed,  as  we  have  mentioned, 
for  the  great  private  landed  estates.  Bishops,  Ealdormen, 
and  greater  and  lesser  Thanes  had  to  raise  dues  fi'om  their 
estates,  to  settle  the  disputes  of  their  dependants,  and  to  take 
upon  themselves  the  responsibility  in  the  numerous  pro- 
clamations of  the  military  array,  and  of  the  maintenance  of 
the  peace.  Such  lords'  "  Tungerefas "  might  be  simple 
bailiffs.  In  greater  townships,  and  where  an  extended  juris- 
diction {saca  ct  soca)  had  been  accorded  them  by  royal  grant, 
they  might  actually  have  the  importance  of  a  royal  Wic- 
gerefa.  The  term  "  socn-gerefa,"  however,  only  occurs  once 
in  the  old  Corporation  Statutes  of  London.  The  landed 
Thane,  too,  is  himself  regarded  as  the  responsible  wiclder 
of  an  official  authority  (Athlst.  iv.  7).  (3) 

(3)  As  to  the  special  frircfiis  fur  dis-  Keinlile   (ii.   1  Ifi).      A    Port-geififa  is 

tricts,  towns,  and  adniiiiistrativc  tunc-  met  with  in  l.nndtm,  t'anti'rbury,  iiaiJi, 

tions,    sec   Kend)io  ("Anglo-Saxons,"  iind    Bodmin  (Iveml)le    ii.    148).      In 

ii.  e.  5,  ])p.  14l-ir)4).  London    tlio   two   rort-gorcfiw   appear 

Tlio   Bnrh-gercfa  is  le.=is    frrqtiently  in  early  linns  in  u  certain  comifciiun 

mentioned  in  stututo.s  and  reronis  than  with    the    Shir-geiefa    of    Miijdle.^ex 

the    importauco  of  tho    Burh  gemote  (in     the    so-ealled   libcrtas    cicitatuni, 

would  lead  us  to  expect.     Some  nanus  appendi.'?,  xxiii.  4). 
of  gerefas  in  royal  Burhs  are  given  l«y  Ti.e  Wic-geicfa  is  met  with  also  in 
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The  imivorsal  system  of  royal  Rorefas  pr-rvades  the  Anglo- 
Saxon  administration  in  all  directions,  and  forms  a  remark- 
able feature  in  it.  From  the  days  of  Alfred  numerous 
judices,  priefecti,  priepositi,  are  appointed,  all  of  which  names 
are  but  Latinized  expressions  for  a  word  of  wide  signification 
— "  gerefa."  The  body  of  these  officials  forms  a  uniform  whole, 
as  is  shown  by  the  fact  that  in  Eadgar's  time  the  King  con- 
firms the  appointment  of  the  whole  body  of  his  father's  officials 
(Edg.  iv.  2,  pr.).  The  financial  rights  and  the  general  develop- 
ment, of  the  royal  powers  had  led  to  this  system  of  royal 
appointments.  The  Anglo-Saxon  Chronicle  makes  King 
"Withred  say  at  the  National  Assembly  at  Baccanceld  in  694: 
"It  is  the  king's  business  to  appoint  Eorls,  (?)  Ealdormen, 
Shir  gerefas,  and  Judges  "  (Monum.  Hist.  Britt.  i.  p.  324), 
In  an  Anglo-Saxon  record  (Cod.  Dipl.  996)  we  find  the  same  : 
"  illius  autem  est,  comites,  duces,  optimates,  principes,  prasfectos, 
judices  specula  res  statue  re."  This  record  is,  indeed,  not  genuine, 
and  betrays  the  hand  of  a  cleric  ;  but,  like  the  most  of  these 
documents,  it  is  of  very  ancient  date,  and  expresses  the  con- 
ceptions which  were  regarded  as  traditional.  The  expression 
"royal  Thaneship  "  embraces  frequently  in  this  sense  the 
sum  total  of  magisterial  offices.  Ofiences  of  officials  are 
generally  to  be  visited  with  fine  and  loss  of  thegnship 
("  thegenscypes  et  omni  judiciaria  diynitate  privatur,''  Leges 
Hen.  i.  34,  sec.  1).  In  close  connection  with  landed  property 
this  thaneship  spread  over  the  whole  country,  and  supplanted 
the  popular  offices  and  popular  elections  of  the  ancient  con- 
stitution. Of  elections  in  the  modern  sense  of  the  term 
there  is  no  reliable  trace  to  be  found,  neither  in  the  imperial 
nor  in  the  county  administration  (Palgrave  i.  118). 

Winchester  (Chr.  Sax.  897;    Schmid,  That    the   landowners   miglit   be    re- 

Glossaiuni,  r>'J8).  presented  by  their  g:eref;i  in  the  royal 

The     private     magistrates     of    the  court  in  taking  oatlis  in  certain  sjiecial 

Bishops,  Ealdormen,  and  Thanes  may  cases  is  recorded  alrea  ly  by  Athlr.  i. 

also    include    tiie     iiuniblest    bailitts.  seel.    I\lnch  that  is  incapable  of  proof 

The  gesiihcundnian,  wlio  (Ine,  61^)  is  touching  the  election  and  business  of 

described    as    travelling  about  "with  the  lords' gerel'a  is  narrated  (as  usual) 

his  gerefa,  his  smith,  and  his  nurse.'  by   Anstey,  '* Guide  to  Constitutional 

certainly  took  with  him  no  magisti  rial  History,"  p.  125. 
officer,  but  merely  a  menial   servant. 
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The  fully  developed  Anglo-Saxon  political  State  is  a  joint 
creation  of  great  landed  interests  and  a  royal  prefectural 
system,  scarcely  containing  anj''  of  the  characteristics  of  a 
Germanic  constitution  such  as  Tacitus  descrihes.  The 
actual  State  is  embodied  in  comparatively  few  persons, 
namely,  the  Bishops,  Ealdormen,  and  Shir-gerefas,  appointed 
by  the  King.  The  local  administration  ramifies  into  a  system 
of  gerefas  in  narrower  circles,  interwoven  with  a  similar 
system  of  manorial  magistrates.  A  lowering  of  the  political 
importance  of  the  freehold  tenants,  of  the  landless  freemen, 
and  of  the  whole  labouring  population  in  consequence,  is 
unmistakable.  But  the  constitution  of  the  courts  modifies 
this  character.  In  the  Hundred  Court,  and  even  in  the 
Manorial  Courts,  the  passing  of  sentences  is  not  an  individual 
act  of  the  magistrate,  but  is  a  determination  of  the  freemen 
acting  in  the  capacity  of  judges  and  compurgators.  In  the 
County  Court  the  royal  magistrate  is  surrounded  by  still  more 
influential  Witan  as  Judges.  Similarly  the  county  adminis- 
tration in  military  affairs  and  the  maintenance  of  the  peace  is 
carried  on  in  active  co-operation  with  the  Thanes  of  the  county, 
and  probably  too  with  deputations  from  the  Hundreds  and 
analogous  districts.  On  a  higher  level  the  King  administers 
justice  in  the  Witenagemote  with  the  counsel  and  consent  of 
still  more  powerful  prelates  and  great  Thanes.  That  this 
strong  aristocratic  element  still  co-exists  with  an  universal 
system  of  royal  magistrates  is  explained  by  the  general 
composition  of  the  State.  There  existed  a  number  of  powerful 
landowners,  ])ut  their  landed  interests  were  not  concentrated 
at  one  point.  Originally  there  were  no  great  estates,  which 
might  be  compared  to  the  "  jxisscssioiics"  which  existed  in  the 
old  Roman  provincial  soil.  In  the  territory  of  the  small  king- 
doms of  former  days  a  numerous  middle  Thanehood  had  grown 
up  with  an  average  possession  of  five  hides  each ;  but  there 
were  no  separate  great  estates,  whence  a  territorial  supremacy 
could  have  proceeded.  After  the  union  of  the  kingdoms  the 
royal  possession  and  the  royal  power  towered  so  far  above  the 
most  powerful  great   Thane  as  to   render   it   practicable   to 
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maintain  a  central  administration  by  means  of  govemorH 
and  appointed  magistrates.  But  on  the  other  hand  the 
Prelates  and  the  Thanes  were,  as  a  body,  so  numerous,  so 
richly  endowed  with  estates,  and  so  firmly  established  in  their 
landed  rights,  that  as  a  class  they  almost  engi-ossed  the 
magisterial  offices.  In  harmony  with  this  condition  of  things 
is  the  concentration  of  the  central  authority,  "the  King  in 
the  Witenagemote "  as  an  assembly  of  landlords  invested 
with  offices  and  officials  possessed  of  land  (below,  cap.  VI.). 
Its  composition  is  grounded  on  the  right  of  appointing,  of 
summoning,  and  of  granting,  which  the  King  exercises  within 
the  army,  law,  police,  and  Church  constitution ;  and  which 
again  ministers  to  the  united  influence  of  Prelates  and  great 
Thanes  at  court  and  in  the  Witenagemote.  The  preponderance 
of  these  families,  often  closely  connected  with  each  other, 
compels  the  King  more  and  more  to  fill  the  important  offices 
"  with  their  assistance,"  and  thus  at  an  early  period  a  state 
of  things  is  established  in  which  the  power  of  the  great 
landed  interests  does  not  show  itself  in  the  form  of  con- 
centrated feudal  small  states,  but  in  a  corporate  form  with 
a  controlling  influence  upon  the  exercise  of  royal  powers. 


(     71     ) 


CHAPTER  V. 

The  conversion  of  the  heathen  Anglo-Saxons  bj'  resolutions 
of  the  King  in  the  National  Assembly  had  led  to  the  foundation 
of  a  bishopric  in  each  of  the  several  kingdoms.  Towards  the 
close  of  the  seventh  century  these  bishoprics  were  united 
under  an  Archbishop  Theodore,  upon  whom  the  Pope's  choice 
had  fortunately  fallen,  and  became  in  consequence  an  clement 
of  centralization  which  wrought  powerfully  in  preparing  the 
way  for  the  subsequent  union  of  the  kingdoms.  The  Church 
thus  bound  together  was  and  remained  a  national  Church,  of 
an  essentially  different  nature  from  that  existing  among  the 
Britons  and  in  Roman  countries.  Her  origin,  her  institu- 
tions, and  her  establishment  were  the  free  act  of  the  organized 
powers  of  the  State.  Her  clergy  belonged,  with  few  exceptions, 
to  the  native  families.  Her  constitution  did  not  originate  in 
an  adoption  of  foreign  institutions,  but  in  national  necessities. 
In  this  Church  also,  the  wise  and  the  ignorant,  the  teacher 
and  the  disciple,  certainly  stand  in  relations  to  each  other,  to 
which  the  organization  of  the  militia,  the  courts,  and  the 
maintenance  of  the  peace  are  inapplicable.  As  a  school  for 
the  people,  the  Church  must  at  all  times  be  organized  from 
above  downwards  ;  she  performs  her  functions  only  by  means 
of  officials  who  are  dedicated  entirely  and  solely  to  her  service, 
and  independent  of  birth  and  property.  The  union  of  the 
kingdom  only  affected  the  constitution  of  the  Church  so  far 
as  to  gradually  remove  undue  inequalities  in  the  formation 
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of  the  dioceses,  and  to  bring  the  ecclesiastical  districts  into 
as  much  harmony  with  the  division  into  shires  as  appeared 
necessary  for  a  common  transaction  of  spiritual  and  temporal 
afTairs. 

I.  ^I)C  JInstitutions  of  tijc  (ffjurc!)  comprise  the  three  grada- 
tions next  mentioned. 

1.  The  hislutprirs,  which  originally  were  identical  with  the 
territory  of  the  separate  kingdoms,  remained  unchanged  in 
the  smaller  ones,  whilst  in  the  greater  kingdoms  of  Wessex 
and  Mercia  the  administrative  principle  of  division  into  shires 
led  to  a  corresponding  increase  in  the  ecclesiastical  districts 
by  a  division  into  eight  dioceses.  And  so  at  the  close  of  the 
Anglo-Saxon  period  there  were  in  existence,  with  some  changes, 
seventeen  dioceses,  the  majority  of  which  began  as  early  as 
the  time  of  Theodore  to  unite  and  form  provincial  synods 
under  the  direction  of  the  Metropolitan  of  Canterbury.  A 
second  archbishopric  for  the  group  of  northern  dioceses  became 
consolidated  after  many  vicissitudes,  but  it  was  unable,  in  the 
disordered  condition  of  afifairs  in  the  north,  to  attain,  either 
externally  or  internally,  to  perfect  equality  with  Canterbury. 
Every  Archbishop  and  Bishop  is,  according  to  Anglo-Saxon 
ideas,  the  original  holder  of  ecclesiastical  authority.  In  tem- 
poral matters,  too,  he  was  "  to  take  part  in  the  sittings  of 
the  court,  adjust  differences,  and  restore  peace  in  conjunc- 
tion with  the  temporal  judges,  prevent  wrong-doing  in  taking 
of  oaths  and  in  trials  by  ordeal,  connive  at  no  unjust  measure 
or  false  weight ;  in  short,  to  keep  watch  over  the  maintenance 
of  spiritual  and  of  temporal  law."  (Thorpe,  "  Institutes 
of  Ecclesiastical  Polity,"  ii.  312.)   (I) 

2.  The  monasteries  and  religious  corporations  were  of  special 

(1)  As  to  the  formation  of  the  Anglo-  prapliie  der  Angel-Siiohsischen  Zeit.") 

Saxon  Church,  see  especially  Palgrave,  The  liistori  al  grouping  is  as  follDWs: — 

"Commonwealth."    cup.   xi. ;    Kciul)le  lu  tlie  little  lciiiir<lom  of  Kfiit  (1)  the 

ii.  c.    8;    and   Henry   Soames,  "The  archhishnpric  of  Canterlmry  was  aud 

Anglo-Saxon  Church  "  (1S45-G);  Lin-  continued  to  Ije  the  mother-bishopric 

gard,  "History    of    the    Anglo-Saxon  of  the  whole  of  England,  besides  whicii. 

Church"   (184.5);    Dugdale,  "Mouas-  in  quite  early  times.  (2)  tlie  bishopric 

ticon  Anglicanuui"  (Edited  by  Calky,  of  Kocliester  liad  arisen.     For  Essex 

&c.,   London,    1817);    I-appenberg,  i.,  arose  (8)  that  of  T.on>lon  :  for  Sns.-ex 

pp.  185-195.     ("Die  Kirchiiche  Geo-  (i)  Selsea,  in  later  times  Chichester. 
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importance  in  this  epoch.  A  monasterial  institution  nyus 
the  first  need  of  Christianity,  as  a  gathering-place  and  shelter 
for  missionaries,  teachers  and  scholars.  The  exigencies  of 
sustenance,  personal  safet}',  and  mutual  help  in  their  mission- 
work,  kept  on  foot  for  a  long  time  this  mode  of  living  in 
common  ;  the  late  origin  and  very  diverse  organization  of  the 
parish  Churches  was  favourable  to  it.  The  number  and 
endowment  of  monasteries,  and  especially  of  nunneries,  is 
ever  on  the  increase.  At  an  early  period  men  and  women, 
even  of  royal  lineage  and  from  the  families  of  the  grejit 
Thanes,  show  a  predilection  for  entering  upon  monastic  life. 
The  clergy  of  the  great  cathedral  churches  retain  in  later 
times  their  original  monasterial  connections  and  institutions, 
according  to  which  the  prebendaries  continue  to  bear  the 
title  of  "  monks."  According  to  the  conditions  of  society 
of  those  days,  the  foundation  of  superior  schools  could  be 
effected  only  by  a  union  with  the  members  and  possessions 
of  such  corporations  ;   just  as  the  beginnings  of  charitable 


In  East  Anglia  (5)  tlio  hisliopric  of 
Dunwich  in  Sutfolk  was  first  fnundixl, 
fjoiii  whicli  iipjaiii  for  Norfolk  (G)  tliat 
of  Elliani,  latir  Xorwidi,  was  st  parated 
off.  For  tlio  grrat  teriitdry  of  Wessex 
(7)  the  bisho]iric  of  Dorchester  was 
first  founded,  from  which  (8)  that  of 
"Winchester  was  severed ;  then  was 
further  founded  a  third  (D)  bislioprio  at 
Sht  rlioriu',  hiter  removed  to  Old  Sarum 
uud  then  to  Salit^bury.  From  the  l,i.-t 
named  aj^ain  were  sejiarati'd  otf  ( lU)  the 
bishopric  of  Wells,  and  (1 1)  of  Kirtoii, 
afterwards  at  Exeter.  The  adminis- 
trative jtrinciple  of  the  shires,  according 
to  which  these  dioceses  contained  one, 
two,  or  three  counties  each,  was  hero 
the  rule.  In  Mcrcia  from  tlio  (12) 
head  bishopric  of  Lichfield  (in  later 
times  Chebter  and  later  Cov(Mitry) 
were  Beven-d  the  bishoprics  of  (IS) 
Worcester,  (14)  Hereford,  and(irt)  Lin- 
coln. The  northern  kingdom  of  Ueira 
had  retained  as  its  cidef  hi.>h"prie,  that 
of  York  (!(!),  wliich  exteiidid  also  over 
Uernicia,  and  after  tLe  formation  of 
the  great  kingdimi  of  Northumbria, 
stretched  still  further.  As  a  separate 
bibhopric,   arose    that    of   Liudibfarne 


(17),  later  Durham.  A  considerable 
portion  of  the  great  diocese  of  York 
went  over  to  the  Scotch  Bishops.  In 
an  anomalous  position  >tood  the  Bishop 
of  the  Isles  of  Sodor  and  ]Man,  who 
after  the  Norman  pi-riod  was  subject  to 
tlie  Archbishop  of  Droutheim,  and 
came  later  under  private  patronage. 
There  is  here  to  be  found  no  connection 
of  any  sort  between  these  and  the 
bishoprics  of  the  old  Britisii  Church. 
(Talgrave,  i.  l.'.li-ir>l.)  The  abbacy  of 
I'dy  was  as  late  as  tiie  reign  of  Henry  I. 
first  raisi  (I  to  the  rank  of  a  bishopric  ; 
and  in  1109,  the  bisliojiric  of  Carlissle 
was  founded  for  Cuml)eriand.  Ti.ofour 
bishoprics  of  Wales,  by  the  conquest 
of  the  country  some  centuries  later. 
Were  incorporated  with  th(>  Enudifh 
Churcli  system.  The  formation  of  tho 
otHces  here  was  ixactly  opposite  to 
the  process  of  formation  in  the  State 
— first  the  formation  of  the  Bishops' 
sees,  tlien  that  of  tho  jiarishes ;  iu 
a  much  later  period  that  of  the  arcii- 
deaconries  and  rural  ileaneries.  The 
aniideaconries  are  associated  with  the 
coinity  districtti,  and  the  rur  il  denuerie* 
with  the  Hundreds  of  later  limeb. 
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and  pious  foundations  could  only  gain  stability  and  endurance 
in  the  permanent  conditions  of  property  afforded  by  such 
corporations.  "  In  the  neighbourhood  of  the  cathedrals  were 
gathered  together  the  maimed,  the  lame,  the  ])lind,  the  home- 
less and  friendless,  to  be  fed,  clothed,  and  cared  for  for  God's 
sake"  (Kemblc,  ii.  440).  This  may  explain  the  dispropor- 
tionate favouritism  shown  to  these  corporations  by  the  most 
enlightened  monarchs,  such  as  iElfred  the  Great,  espe- 
ciall}^  under  the  heavy  visitations  of  the  Danish  period.  The 
Anglo-Saxon  period  concludes  with  a  great  number  of  perma- 
nently endowed  monastic  cathedral  corporations,  irregularly 
scattered  throughout  the  kingdom,  and  with  very  unequal,  and 
in  some  places  over-wealthy  possessions.  (2) 

3.  The  foundation  of  j>^^'^^^^  churches  in  England  took 
place  slowly  and  imperfectly.  For  a  great  length  of  time, 
according  to  Beeda,  the  bishops  still  wandered  about  their 
dioceses  with  their  assistant  clergy  ;  and  even  in  the  middle 
of  the  seventh  century  Saint  Cuthbert  journeyed  from  village 
to  village.  But  from  the  days  of  Archbishop  Theodore  the 
creation  of  settled  parishes  began  in  greater  numbers,  slowly 
extending  from  the  southern  parts  of  the  country  towards 
the  north  ;  endowed  often  with  parcels  of  land  by  generous 
Thanes,  they  became  after  the  introduction  of  the  system  of 
church-tithes  more  uniforml}'^  enriched  by  the  tithes  of  their 

(2)  The  monastcriiil  foundations  another  fourth  was  set  apart  for  the 
(Kemble,  ii.  c.  9)  were  origiually  school  founded  by  him,  and  the  re- 
promoted  by  the  customs  of  the  mainin^  fourtli  for  the  neighbouring 
eaily  missionaries.  The  clergy  lived  cburciies  and  monasteries  and  tlnir 
in  communitie.-i,  even  when  they  were  ministers.  Both  spiritual  and  temporal 
not  monks,  and  followed  the  rule  of  the  nobles  spent  considerable  sums  in 
Benedictine  or  some  other  order.  Under  charity,  in  its  jirimary  signitication  ; 
the  jirotection  of  the  kings  thiS  spirit  of  a  portion  of  the  booty  made  in  war,  and 
community,  especially  in  tiie  highly  a  portion  of  the  tines  payable  to  the 
horn  lured  nunneries,  assumed  a  national  Church,  was  alto  ordered  to  be  paid  to 
character.  The  real  need  of  the  times  the  poor.  All  such  foundations,  how- 
ve  must  estimate  aceoiding  to  the  views  ever,  found  no  stability  in  the  system 
of  an  .Alfred,  and  not  from  the  later  of  temporal  administration,  for  such 
and  changed  position  of  atiairs.  Asser  con-tributions  were  speedily  spent  and 
tells  us  that  iElfied  was  wont  to  dedi-  forgotten  ;  ho.-pitals  and  almshouses 
cate  a  full  half  of  his  royal  revenues  belonpingto  the  monasteries  and  cathe- 
to  ecelesiasiical  purpo:jes  :  of  this  he  drals  formed  just  those  permanent  insti- 
a.-isigned  a  fonith  to  the  poor,  a  fourth  tution.-ion  which  the  system  depended, 
to  the  two  monasteries  he  had  founded,  (Kemble.  ii.  c.  11.) 
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parochial  districts.  The  Canons  of  Archbishop  Ecgberht  (Ex- 
cerpta  Ecgberhti,  Thorpe  ii.  100)  show  us  what  the  early 
Church  of  those  days  aimed  at.  The  parish  church  was  to 
be  endowed  with  a  hide  {mansus)  of  land,  and  this  hida  should 
remain  free  from  all  public  burthens,  whilst  all  property 
beyond  this  amount  should  be  subject  to  manorial  dues  and 
State  burthens.  The  laws  of  Eadgar  and  Cnut  of  a  later 
period  contain  the  rule  that  every  landowner  may  endow  a 
church  situate  on  his  Bocland,  with  a  third  of  the  tithes, 
provided  there  be  a  graveyard  united  with  it ;  where  there 
is  no  graveyard,  the  tithes  are  payable  as  before  to  the 
"parent  "  Church,  and  a  new  income  is  to  be  provided  by  its 
founder  for  the  chapelry. 

These  attempts,  similar  in  character  to  the  ordinances  of 
the  Emperor  Louis  (Pertz  ii.  626),  were,  however,  only  partially 
successful,  and  even  at  the  close  of  the  Anglo-Saxon  period 
the  endowments  were  somewhat  scanty  compared  with  the 
possessions  of  the  cathedral  churches  and  abbeys.  Mean- 
while, the  Church  income,  which  was  at  first  centralized, 
becomes  more  and  more  distributed  amongst  and  firmly 
attached  to  the  bishops'  sees,  monasteries,  and  parsonages. 
A  settled  endowment  of  the  parsonages  became  the  rule  in  the 
ninth  century.  In  Domesday  Book  an  "  Ecclcsia  sine  terra" 
is  a  rarity.  From  the  manner  of  the  foundation  there  resulted 
an  extensive  right  of  patronage  over  the  benefices.  The 
Norman  Domesday  Book,  in  which  the  list  of  thorn  is  imper- 
fect, specifies  hardly  more  than  1700  churches,  endowed  with 
parcels  of  land  of  from  five  to  fifty  acres,  and  showing  a  very 
unequal  distribution  of  the  ecclesiastical  benefices  in  the 
various  parts  of  the  kingdom.  (3) 

(3)  Ab  to  the  nature  of  the  ccclo-  appear  to  have  been  omitted,  owinjj  to 

siasticul     beneliccs,    Doincsday    Bonk  tlie  ori{jiual  object  of  the  book.     lu  tlie 

alone    givca    ua    reliable    iiiforjiiatinu  legislation,  the  contiiiua]    increatio  io 

(Ellin,  Intiod.  i.  pj).  2S(;,  2'Jo).     Glebea  thiniiiiiber  of  parUh  churcliesi  is  visible 

of  nioie  than  50  acres   (as  one  of  8H,  in  the  di.'^tinctiiin  of  various  classes    In 

one  of  100,  mid  aniitlicr  of  120  acres  of  a    principal   churcli    (hl'i/od    iiti/iixtir) 

pasture  land)  aie  solitary  iii.-tances  ;  on  breach  of  the  peace    is  visiled  with  » 

the  other  hand,  a  church  v\i(ho\it  land  iicnalty  of  .tf) ;   in  onlinary  churohe.-'  of 

is  also  a  rarity  in    the   great  register  120  sjiillings ;    in    still  sniallir  of  (IO 

of  land,     but  chnrclies  without    laud  siullings,  and  iu  chapels  "f  ;J0  bhillin;;8 
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These  institutions  of  the  Church,  as  regards  her  property 
as  well  as  her  ministers,  are  lirmly  bound  up  with  the 
Becular  state. 

II.  iTfjc  ^lopcitij  of  tljc  Cfjurcb  attained  an  extent  which, 
at  the  close  of  the  Anglo-Saxon  period,  towers  far  above  the 
importance  of  the  royal  revenues.  Intellectual  and  industrial 
labour  alike  require  property  for  their  maintenance  and  de- 
velopment ;  but  intellectual  labour  has  been  always  compelled 
to  associate  itself  with  the  existing  system  of  property.  In 
the  Middle  Ages  it  was  obliged  to  acquire  great  landed  estates 
in  order  to  keep  on  terms  of  equality  with  freehold  owners. 
The  amount  of  Church  property,  as  a  whole,  long  retained 
that  relative  importance  which  the  intellectual  life,  centred 
in  the  Church,  might  well  claim,  in  comparison  with  military 
life  or  industrial  pursuits.  The  separate  elements  may  be 
grouped  in  the  following  order  : — 

1.  The  landed  property  of  the  Church  had  to  maintain  itself 
on  an  equal  footing  with  the  fully  secm'ed  allodial  estate,  at 
a  time  when  such  property  was  a  necessar}''  condition  of  full 
legal  capacity  and  equality.  But  it  is  an  old  experience  that 
recently  converted  races  know  no  bounds  in  their  liberality 
towards  the  Church.  Following  the  example  of  King  ^Ethel- 
bert,  who  bestowed  his  palace  with  its  lands  upon  St.  Augustine, 
the  Anglo-Saxon  kings  and  magnates  also  made  rich  gifts. 
The  manifold  Anglo-Saxon  records  lead  one  to  suppose  that 
almost  every  princely  personage  bestowed  some  such  gift  on 
departing  this  life.  A  person  entering  a  monastery  not  un- 
frequently  brought  his  whole  fortune  with  him  ;  the  children 
of  distinguished  parents  brought  at  least  a  donation  of  lands. 
Recovery  fi-om  severe  illness  and  escape  from  disasters,  as 

(Atlilr.  viii.  5  ;  Cn.  i.  3,  sees.  1,  2;  Hen.  elusion    that   the   Saxon   parishioners 

79,  8tc.  G;    App.  iv.  3).     The  nuiinte-  also  participated  to  a  certain  decree  in 

nance  of  tlio  parish  church  atl'onlod  the  the  uianav'eiaent  uf  theChurch  property 

tirst  routon    for    the    participation   of  whioh  had  bten  formetl  from  their  cou- 

the  community  in  the   control  of  tlie  triliutions.     The  Churcli  of  tiie  later 

Cliurcli  property.     The  analojjy  of  tlie  Middle    Ages,   when    her   pretensions 

parochial  system  of  northern  countries  were   at    ihe    highest,  would   s^-ar -ely 

and  of  the  later  ritilits  of  the  parish-  have  recognized  such  participation,  had 

loners    in    England    justifv    the    con-  it  not  been  founded  on  ancient  custom. 
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•well  as  joyous  events,  were  commemorated  by  donations, 
■which  the  clergy,  whose  co-oporation  at  the  making  of  wills 
was  indispensable,  commended  to  the  consciences  of  rich 
sinners  agitated  by  the  fear  of  death.  Even  the  severe  losses 
which  the  Church  experienced  through  the  destructive  frenzy 
of  the  Danish  pirates  were  soon  made  good  by  donations 
from  converted  Danish  magnates.  According  to  the  manner 
of  property  in  those  days,  to  landed  estates  were  attached 
reserved  dues,  services,  and  rights  of  protection  over  tenants. 
Profitable  rights  of  this  description  might  also  be  the  im- 
mediate subject  of  the  bounty.  Royal  donations  especially  . 
include  tolls  and  market  dues,  forests,  harbours,  fisheries, 
mines,  and  rights  of  pasturage.  Tliere  are  further  attached 
to  great  landed  estates,  the  magisterial  rights  which  had 
become  extended  by  grants,  and  the  whole  lordship  over  the 
soil  in  its  Anglo-Saxon  concej^tion.  Thus  arose  the  landed 
property  of  the  Church,  almost  continually  growing  and 
increasing,  until,  in  the  case  of  many  cathedrals  and  monas- 
teries, it  was  equal  to  that  of  the  temporal  great  Thanes ; 
and  compared  with  it,  the  single  parcels  of  land  belonging  to 
the  parish  churches  bore  about  the  same  proportion  as  the 
small  yeoman  freeholds  of  that  time  bore  to  the  lordships  of 
the  TJiaini  rcrps.  (a) 

2.  The  paymeiit  of  tithes  was  almost  as  important  for  the 
permanent  and  uniform  endowment  of  the  ecclesiastical  insti- 
tutions as  the  possession  of  landed  property.     As  in  the  wliole 

(a)   Tlie    landed    property    of    tlie  declared  their  wish  to  free  tlie  ecele- 

Cluirch  is  dealt  witli  by   Keiuhle,  ii.  siastieal  estates    witliiii    tlnir   re. dins 

c.    10.      To   ^iv^i   an    instanee   of   tho  from     "  letiiijoial     Imrtliens,     Inboiirs, 

unequal    distrihiition    of    landed    pro-  duties,  and  eonlrihutions,"  but  hereby 

perty,  it  will   be  siillicient  to  mention  only  burth<na  attached   to  land  were 

that  tho  district  of  Cliilcomlte  (a  ]iart  meant,   and    it    is    expressly    declared 

of  tile  ])(issessions  of  tlie  bisiiopric  of  tliat  tiie  tiirce  cuminon  burthens   "  tx- 

WinchotiT)   is  reckoned  at   100   iiides  prdilio  i-jrirriln*.  Iinnioriiin  rimxtnictio 

(Cod.    I»i|)l.    (>i2).      Ilowfver,    sncli    a  pnntinin    relWlio"    are    nut    included, 

concentration   of  estates,  whicji  mi^ht  Few   f,'rants    to    the    Church    can     bo 

have  leil  to  separate  territories  was  Just  cited  without  tho  reservation  of  those 

as   little    pos.-iMe   with    ecclesiastical  conunon   burthens,    wliicli    later  juris- 

estates    as    with    temporal    maixnatcs,  jirudeiits    have    styled    the    "  trinnila 

from    wliose    -JTrants    they    i)riuci|ially  niciaxitan"  (I'aigrave,  i.  IftG,  157    ItJO 

arose.      It  is  true  tliat  Kim,'  Witiired  IGl). 
of    Kent     and    /Ethell.aid    of    Mercia 
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of  Christendom,  so  in  England  as  early  as  the  end  of  the 
eighth  century,  the  united  exertions  of  the  clergy  led  to  a 
recognition  of  the  right  to  tithes  by  the  National  Assemblies 
of  Mercia  and  Northumberland.  A  decided  legal  recognition 
was  first  made  in  yEthelstan's  "  Constitutio  dc  Drcimis,"  since 
which  time  the  temporal  power  agreed  likewise  to  these  taxes 
being  raised  by  the  royal  gerefas.  One  third  part  of  the  tithes 
was  to  be  expended  on  repairing  the  church,  a  second  for  the 
ministers  of  God,  the  remaining  part  for  God's  poor  and  for 
needy  labourers  (Athlrd.  viii.  6).  Nearly  every  subsequent 
reign  confirmed  afresh  the  legal  liability  to  tithes  with  the 
assent  of  the  Witan.  The  Church  accordingly  gained  a  right 
of  direct  taxation  much  earlier  than  the  temporal  State,  (b) 

3.  Besides  the  tithes  there  were  periodical  contributions  of 
minor  importance,  as  burial-service  fees,  candle-dues,  and 
plough-alms,  contributions  which,  at  first  depending  on  liber- 
ality, became  local  customs,  and  were  at  last  recognized 
in  the  decrees  of  the  National  Assembly.  To  such  belongs 
also  a  Church  rate  {Ciric  sceat),  which  was  to  be  paid  on  St. 
Martin's  day  by  every  free  household,  and  regulated  in  a 
certain  proportion  to  the  produce  of  household  and  farm  ;  but 
a  general  carrying  out  of  this  measure,  in  spite  of  legal  recog- 
nition, was  not  achieved,  and  in  Norman  times  it  is  only 
met  with  as  a  customary  tribute  paid  by  certain  individual 
estates.  As  occasional  sources  of  income  may  be  mentioned 
the  numerous  gifts  made  by  believers,  consisting  of  movable 
goods,  such   as  crosses,  rings  and  jewels,   provisions,   etc.  ; 

(b)  The  Church  tithes  are  first  men-  tance  "  of  the  bishops,  aud  is  addre.^sed 

tioued  iu  the  written  law  in  a  syiiudal  to    the   peiefas   as   an  official    notice, 

decree  of  the  year  78G  (Selilcn,  c.  S,  Latt-r  recognitions  are  to  be  fuund  in 

sec.  2),  which  proves  their  confirmation  Edw.  i.  2;  Edg.  ii.  1,  2,  o;  iv.  1,  sees, 

by   tlie  temporal  power  by  decrees  of  o,  4;  Athlr.  v.  11;  vi.  17;  vii.  1,  sees, 

the  kings  of  Mercia  and  Nortliumber-  2.  4,  7 ;  viii.  G-9,  14.  15  ;  Cn.  i.  8,  11 ; 

land    iu    tiieir    National    Assemblies.  Edw.  Conf.  7.  8.     That  a  third  of  the 

Ijiability  to  tithes  is  next  recognized  tithes  is  to  be  espt-nded  on  repairing 

in    the    law    of    King   Eadward   and  the  church  is  repeated  by  Athlr.  vii. 

Guthrnm  about  the  year  'MO  (E.  et.  G.  6  ;  but  the  fines  payable  t<i  the  ChurL-h 

c.  6),  briefly  mentioned  in  Athlst.  iii.  shall  also  be  used  for  the  same  purpo>e 

1,  but  at  full  length  in  an  ortliuance  (Athlr.  v.  57),  that  the  bishop  especially 

respecting  tithes  (Atiilst.  1.  sees.  1-5)  (Edin.  i.  5),  and  every  one  generally, 

with  two  lather  dillerent  texts.      Tiie  t^hould  contribute  to  the  repair  of  the 

ordinance  speaks  only   of  the    "  assis-  chuicli,  l>y  Cu.  ii.  Go. 
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which,  in  the  wills  of  the  Anglo-Saxon  magnates,  are  extended 
to  presents  of  whole  herds  of  horses,  oxen,  sheep,  and  pigs — 
"pro  salute  aniinss.'"  (c) 

III.  Stc  ^Politicnl  ^position  of  tljc  (Scclcstastical  ^ftni'ni'stcis 
shows  a  more  complete  and  closer  union  between  the  Church 
and  the  laity  than  in  most  countries  of  the  continent.  Whilst 
Christianity  in  other  countries  took  its  rise  in  the  poorer 
classes  of  the  population,  in  England  the  conversion  began  its 
work  with  the  kings,  their  households  and  followers,  their 
Witan  and  Comites,  and  spread  downwards  from  them  into 
the  communal  and  family  life  of  the  people.  It  was  natural, 
therefore,  that  the  result  should  be  a  close  connection  with 
family,  community,  and  government.  The  clergy  belonged  to 
the  nation's  "family-life,"  for,  from  the  very  first,  they  were 
taken  from  all  classes  of  society,  from  the  king's  son  down  to 
the  bond-theow.  Monastic  life,  with  its  strict  observance  of 
the  rules  of  the  order,  certainly  demanded  the  sacrifice  of 
family  ties ;  but,  on  the  other  hand,  the  secular  clergy  were, 
and  continued  to  be,  to  a  great  extent,  in  the  married  state. 
The  injudicious  zeal  of  Dunstan,  indeed,  endeavoured  to 
bend  even  the  secular  clergy  under  the  rules  of  the  order. 
In  a  time  of  great  abuses  and  a  threatened  alienation  of  tho 
Church,  the  clergy  should  belong  exclusively  to  the  spiritual 
profession.     The  force  of  custom  was,  however,  so  strong  in 

(c)  Amoiif!^  the  small  periodical  con-  pjnneral  Church  contribution,  but  that 

trihiitions.  tlie  Ciric-sfcat  has  boon  tlie  its  Icvyin;::   fouml  an  obatiuato  resis- 

sulijcct  of  a  }ir(ilix  disfussion,  wliich  tance   in    tlio    ojiposjiion    tho   ycomea 

is  coniiecteil  with  the  disputoil  posi-  especially  sliowod  towanls  it.  and  was 

tion  of  tho  "Church-rate"  of  to-day.  acconiiiigly,  in  spitt-  of  all  onliuances, 

Its  nature  has  l)cen  nowhere  exactly  only   ])artially   carried   out.      Kemblo 

tloscrihc'd,  yet  there  aro  many  reasons  (ii.  -KiO,  supj/l.  D.)  endeavours  to  maiii- 

liir  beli'viiiLj   tiiat  it   was  intended  to  tain  a  thori)M;.;idy   liditious   view.     A 

be  a  f^ift  of  tlie  lirst-fruits  of  tlio  tield  nood  discussion  of  the  que.-,tion  is  found 

after   the    model    of    the    Mosaic    law.  iu  8chmid((ilossarium..")l.")-517 ;.  From 

Tlie  mention  of  it  in  the  statutes  ia  the  success  that  attended  llieir  iniposi- 

exccedin^ly  frequent  (Inc.  4,  G;  Kdj^.  tion,  the  inuuMieiable absolution moneya 

ii.  2,  :5 ;  iv.   1;   Athl.  vi.   18;    vii.  4;  fur  fasts  and  penitences  may  be  included 

viii.   II;  Cu.   i.   10;  ii.   11).     The  col-  in  tlie  periodical  Cluirch  tril)Utes.  From 

lection  of  it  was  especially  iiiculcateil  the  muUiplic  ntioii  of   these    means  of 

upon   the  fiercfas  (Athlst.  i.    1),  under  grafe    the    penitentiary   hooka    of   tiiis 

threat  of  excommunication  (Hdm.  i.  2).  period  give  an  extraordinary  ])icture  of 

It  can  therefore  hardly  be  denieil  that  the  abuse  of  an  idea  originally  proper 

the  legislation  intcndid  to   reeo;^uize  a  and  moral. 
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the  national  Church  that  a  score  or  two  of  years  later  the 
ecclesiastical  reuime.  was  not  materially  changed,  and  celibacy 
did  not  become  an  established  rule  of  the  Anglo-Saxon 
Church.  The  clergy  belong  to  the  civil  community  through 
the  liability  of  their  corporate  estates  to  the  payment  of 
common  burdens.  With  unimportant  exceptions,  the  deeds 
of  grant  even  to  the  most  favoured  monasteries  declare  their 
ever-recurring  "  tr'nwda  nccrssitas  " — the  perpetual  liability  to 
"  Brycgbote,  Burhbote,  and  Fyrd  " — to  which  are  joined  many 
other  services  reserved  to  the  King ;  whilst  on  the  other 
hand  the  Church  participated  in  all  rights  and  privileges  of 
landed  propert3\  Hence  was  preserved  a  feeling  of  common 
interests  and  rights  bound  up  in  a  close  bond  of  union.  The 
Canons  show  that  on  the  part  of  the  Church  there  was  no 
attempt  to  obtain  fundamental  immunities  in  this  respect, 
even  though  a  monastery  here  and  there  endeavoured  in  its 
deeds  of  grant  to  acquire  some  special  benefit.  As  an 
established  principle,  the  clergy  remained  subject  to  the 
secular  authority,  viz.  the  royal  military,  legal,  police,  and 
finance  control ;  subject,  however,  to  the  following  general 
rules : — 

1.  The  obligation  of  the  clergy  to  military  service  was  not 
abolished  by  any  Anglo-Saxon  statute,  although  no  compulsion 
was  used  towards  the  higher  ordines.  The  latitude  of  ad- 
ministrative arrangement  of  the  militia  in  the  County  and 
Hundred  Assemblies  readily  allowed  of  substitution  ;  the 
interests  of  neighbours,  however,  took  care  that  the  eccle- 
siastical estates  furnished  contingents  for  the  national  defence 
as  nearly  as  possible  pro  rata,  and  that  the  favour  shown  to 
the  Church  should  at  all  events  not  increase  their  own  obliga- 
tions. (1) 

(1)  Immunity  from  military  sorvice  portion   of   ecclesiastical    property    is 

was  never  tliitctly  stated  (Palirrave.  i.  ex]ire>sly   mentioned,   and    sonutimrs 

loti,  IfiT).     We  iind  ill  times  of  danger  even   the    customary   number    of    the 

tlie  higher  clerics  frequently  amongst  troops,  a:<  in  a  large  grant  to   a   mon- 

tlie  warriors  and  amongst   the   slain;  at-tery.   '' expedilionem    cum    duoilecim 

yet  a  personnl  summons  of  tlie  clergy  i-asallk  et  cum  tantix  scutis  exerceant" 

is  never  .>.pAken  of.     An  obligation  to  (in  t<21  ;    Cod.   Dipl.  2~'l).      To  look 

furiii.-li  soiiliers  according  to  the    pro-  to  this  \Nas  the  duty  of  the  Shir-gerefa. 
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2.  The  judicial  duties  of  the  clergy  were  as  follows :  in  a 
dispute  with  the  laity  they  must  seek  justice  in  the  Hundred 
and  Shir-gemote,  to  the  criminal  jurisdiction  of  which  they 
were  subjected,  equally  with  the  layman.  Clergy  appear 
amongst  the  judging  Witan  (Alfr.  38,  sec.  2).  They  appear 
especially  active  in  the  administration  of  oaths,  and  in  con- 
ducting the  ordeals  (Edw.  Conf.  c.  9).  Clerics  perform  the 
functions  of  notaries  in  cases  of  contract,  grants,  and  wills, 
"  quoniam  tahellionum  usus  in  regno  Anglise  non  habetur  " 
(Matth.  Paris,  Hist.  Hen.  iii.),  and  appear  also  as  taking 
depositions  (Edm.  iii.  5 ;  Athlst.  ii.  10)  ;  under  their  super- 
intendence marriages  are  contracted  (App.  vi.  8).  They  are 
consulted  as  arbiters  and  councillors  in  actions  at  law.  They 
are  employed  everywhere  as  clerks  of  the  court.  Even  the 
office  of  Shir-gerefa  was,  in  certain  cases,  filled  by  clerics, 
and  if  the  ecclesiastical  canons  in  general  forbid  their  exercise 
of  that  office,  it  is  only  a  proof  that  such  an  occupation 
was  legally  permissible.  A  privilege  is  accorded  the  clerics 
only  in  the  case  of  taking  of  oaths,  in  which  the  application 
of  the  ordinary  principles  would  have  led  to  hardships  ;  but 
here  at  the  same  time  the  special  credibility  of  a  servant 
of  God  was  taken  into  consideration.  This  purgation  by 
oath  was  regulated  and  facilitated  by  the  passing  of  special 
laws  (Athlr.  viii.  15).  Of  more  importance  than  such  moderate 
favours,  appears  the  peculiar  legal  jurisdiction,  which  was 
formed  in  the  interests  of  the  Church,  in  caiisis  ecclesiasticis, 
and  for  clerical  delinquencies.  This  was  without  detriment 
to  the  secular  legal  jurisdiction,  and  only  applied  to  the  new 
relations  which  arose  from  the  ecclesiastical  ordinances, 
and  which  could  not  be  considered  as  suitable  objects  for  the 
judgment  of  the  national  courts  in  the  form  they  then  had 
(Edw.  et  G.  12  ;  Cn.  ii.  48,  5:3).  Beyond  this  an  exemption 
of  the  ecclesiastics  from  the  secular  judicial  jurisdiction  was 
never  estabhshed  dm-iug  the  Anglo-Saxon  period.  (2) 

(2)  As  regards  jurisdiction,  Kemble  of  conducting  Inw  suits  hy  clerics, 
(ii.  378)  rightly  remarks  that  tho  nfford  u  rnni])lc'ti'  pronf  of  their  sub- 
numerous  precautionary  measures  con-  jection  to  tiie  secular  jurisdiction,  aa 
tallied  iu  the  btatutes  us  to  the  manner  an    established   jiriuciple.      (He    cites 
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3.  The  principle  by  which  they  were  subjected  to  the  secular 
criminal  jurisdiction  brought  the  ecclesiastics  also  under  the 
police  jurisdiction  of  the  Crown.  The  duty  of  maintaining 
the  peace  was  extended  naturally  and  particularly  to  clerics. 
On  their  landed  estates  they  were  responsible  for  their  tenants, 
servants,  and  dependants,  with  all  the  strict  obligations  that 
later  legislation  imposed  for  the  maintenance  of  the  peace. 
From  the  sj'stem  of  special  peace  proclamations,  there  resulted 
a  further  co-operation  of  the  ecclesiastical  and  secular 
authorities  to  secure  the  peace  of  ecclesiastical  persons, 
possessions,  and  seasons,  but  this  was  founded  upon  the 
"King's  peace"  (Will.  i.  20).  (3) 

This  universal  interweaving  of  the  clergy  with  the  secular 
community  led  further  to  their  employment  in  the  offices 
of  the  middle  and  higher  grades  of  the  administration.  In 
the  County  Assembly  the  Bishop,  Ealdorman,  and  Sheriff 
preside  together,  but  with  this  proviso,  that  matters  of  a 
purely  ecclesiastical  character  are  generally  determined 
separately.  Under  these  circumstances  the  Bishop  could  also 
take  cognizance  of  purely  secular  matters,  such  as  the 
control  over  weights  and  measures,  the  rules  of  inheritance, 
and  other  affairs,  which  appear  in  later  times  in  England 
as  remarkable   extensions   of  the   ecclesiastical  jurisdiction. 

Atblr.  18,  19 ;  Athlr.  viii.  19-24,  27 ;  of  capital  offences  tliey  vrero    to    be 

Cn.    i.    sec.   5 ;    ii.   sec.   41  ;    Hen.   i.  confined  in  prison,  until  the  sentence 

G4,  sec.  8 ;  5,  sec.  7  et  seq. ;  C)l,  sec.  9).  of  the  Bishop  had  been  passed  (Edw. 

Their   endeavours   to   gain    immunity  ct  G.  4,   sec.  2 ;  Cn.  ii.  43).      But  a 

from    the    secular  jurisdiction    can  be  recofjnized   eccksiastical  court  is   not 

perceived,   however,  in   tlie   foUowinj?  found  until  the  Xorman  period  (^Leges 

points.      In    disputes    of   the    clerics  Will.  I.  sec.  4  ;  Hen.  i.  57,  sec  9). 
among    one    another,   the    Church   in  (o)  In  the  province  of  maintenance 

early  times   insisted  that   the   parties  of  the  peace,  the  express  duty  was  im- 

should  refer  the  mutter  exclusively  to  posed  on  the  Bishops  of  restoring  order, 

the  ecclesiastical  superior  (Canon,  Eilg.  and,  in  conjunction  with    the  secular 

7).     The  priest  found  guilty  of  murder  judges,  of  preventing  wrong  ("  Insti- 

was    deprived     by    the     ecclesia.'^tical  tutes  of  Eccles.  Polity,  Thorpe,  ii.  312). 

authorities  of  his  priestly  consecration.  The  Bishops  enjoy  a  special  right  of 

and  handed  over  as  a  layman  to  the  asylum  in  analogy  to  that  of  the  Ealdor- 

criminal  jurisdiction  (Altr.  21 ;  Athlr.  man.        In     addition    to    the    King's 

viii.  2G;  Cn.  ii.  41).     Clerics  were  sub-  peace   the  Church-jx^ace  is  especially 

ject,  in  addition  to  the  lines  or  penalties  mentionetl  as  God's  command  (Athlr. 

of  the  secular  authorities,  to  a  special  v.  10,  21  :  vi.  13,  20);  and  is  even  set 

Church  penalty  (Edw.  et  G.  3 ;  Athlr.  above  the  King's  peace  (Cn.  ii.  1,  sec. 

viii.  27  ;  Cn.  ii.  5,  sec.  3).    In  the  case  1 ;  App.  iv.  1,  31). 
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As  the  support  of  the  ecclesiastical  authorities  is  a  duty  of 
the  Shir-gerefa  (Athlst.  i.  pr.  sec.  4 ;  Eclg.  i.  3  ;  Athlr.  viii.  8, 
32 ;  Cn.  i.  8),  so  also  it  is  made  the  Bishop's  duty  to  superin- 
tend and  support  the  Shir-gerefas.  The  punishments  for  dis- 
obedience inflicted  upon  the  gerefa  who  neglects  his  official 
duties,  or  delivers  an  unjust  sentence,  are  to  be  enforced  by 
the  Bishop  (Athlst.  i.  26 ;  Edg.  iii.  sec.  3).  It  is  not  clear 
whether,  and  if  so  how  far,  these  divided  official  functions, 
which  mutually  acted  and  reacted  on  each  other,  extended 
downwards  into  the  Hundreds.  But  upwards  they  meet  in 
the  general  National  Assembly,  in  the  appearance  of  the 
Bishops  and  greater  abbots  in  the  "Witenagemote  among  the 
King's  Thanes,  of  whom  they  always  take  precedence. 

The  bringing  of  the  clerics  under  the  duties  of  the  com- 
munity led  immediately  to  ranking  the  clergy  according  to 
the  class  relations  of  those  times.  As  in  the  Anglo-Saxon 
thaneship  public  duty  and  office  combine  with  possession  of 
property  to  form  a  class  privilege,  so  do  they  also  among 
the  higher  ranks  of  the  clergy.  In  the  civil  State,  property 
leads  to  office ;  in  the  ecclesiastical,  office  leads  to  property, 
and  places  the  Bishops  and  greater  abbots  upon  an  equality 
with  the  great  Thanes,  and  the  beneficed  clergy  with  the 
ordinary  Thanes  of  the  county.  The  equalization  of  the 
Bishops  with  the  Ealdormen — that  is,  with  the  highest  digni- 
taries of  the  civil  State — was  brought  about  with  complete- 
ness, and  knew  no  exceptions.  This  was  done  in  the 
matter  of  the  Weregelt  (App.  vii.  2.  sec.  3  ;  Hen.  i.  G8,  sec. 
6) ;  of  the  compensation  for  murder  (Edw.  Conf.  12,  sec.  .5)  ; 
of  the  Bishop's  Borg  and  Mundfyrd  (Alfr.  3 ;  Cn.  ii.  58 ; 
App.  iv.  11);  of  the  Burhbryce  (Ine,  45;  Alfr.  48);  of  the 
gage  of  battle  (Alfi*.  15;  App.  iv.  12);  the  Bishop's  right  of 
asylum  (Athlst.  v.  4;  App.  iv.  5) ;  and  the  punishment  for  dis- 
obedience (Hen.  35,  sec.  1 ;  87,  sec.  5).  In  the  sumo  manner 
the  position  of  the  priest  as  "Mass-thane  "  was  in  word  and 
deed  established  by  law.  He  is  worthy  of  the  rights  and  the 
Weregelt  of  a  Thane  (Athlr.  v.  9;  vi.  5;  viii.  28;  Cn.  i.  G, 
sec.  2).      The  "Weregelt  was  fixed  among  the  northmen  alike 
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for  the  Mass-thane  and  the  secular  Tliane  at  2000  thryrasas 
(App.  vii.  2,  sec.  5),  and  in  proportion  to  it  was  the  higher 
vakie  of  the  priest's  oath  (Wihtr.  IG,  17,  18 ;  App.  vii.  2). 
The  amount  of  the  Weregelt,  however,  was  a  matter  of 
dispute  (Dialogus  Ecgb.  12;  Thorpe  ii.  92),  the  later  opinion 
being  that  it  was  decided  by  birth-rank  (Hen.  i.  68,  sec.  3). 
The  lower  orders  of  clergy  had  in  the  scheme  of  penalties 
the  ordinary  position  of  the  lihcr  homo  or  ceorl. 

The  National  Assembly,  finally,  forms  the  central  point  in 
which  the  civil  State  becomes  bound  up  with  the  ecclesiastical. 
Under  the  personal  direction  of  the  King,  affairs  of  ecclesias- 
tical polity  were  here  in  the  first  place  discussed  mostly  by 
the  Prelates  exclusively;  but  all  the  secular  decrees  of  the 
so-called  Legislature  of  this  time  were  framed  by  Thanes  and 
Prelates  in  common.      The  profession  of  the  Church   forms 
herein  a    counterpoise  to    the   preponderating  influence   of 
property.     In  the  decrees  of  the  National  Assembly  this  co- 
operation of  the  clergy  is  as  perceptible  in  its  leaning  towards 
the  side  of  humanity,  as  the  governing  power  of  the  kingship 
is  seen  in  its  defence  of  the  liberty  of  the    subject.       This 
periodical  personal  meeting  of  the  King  with   Prelates  and 
Thanes   kept    alive   the   idea  of  a   final  unity  of  civil   and 
ecclesiastical  authority  in  human   affairs.     The   two  powers 
strove,  by  harmonious   co-operation,   to    realize   the   higher 
calling  of  the   State.      The  ever-renewed  and   ever-enlarged 
protection  which  the  royal  power  bestowed  to  the  Church  was 
requited    by  the    clergy  by  repeated  admonitions  to  respect 
and  obedience  to  the  sacred    and  inviolable   person    of  the 
King,  *'  the  hallowed  lieutenant  of  Christ,"  as  he  is  called 
in   a    Saxon  homily,  the   "  Christiis  Domini,"  as  an   eccle- 
siastical  assembly  at   Cealehyth,    in   785,    styles   him.      In 
conformity  with  this  the  secular  laws   regard    the  King  as 
Christ's  representative,  "  Cristes  gespeha  "  (Athlr.  viii.  2,  42), 
as  the  "  vicarivs  Siimmi  Regis  "  (Edw.  Conf.  17).     Even  Ine 
of  Wessex   calls   himself    "  mid    Codes   gife   West    Seaxena 
Cyning  "  (Ine  pr.).     On  the  other  hand,  kings,  whose  aim 
was  the  civilization  of  their  people,  the  introduction  of  science 
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and  art,  the  peace  of  the  realm,  and  improvements  in  the 
administration,  -^ere  obliged  to  foster  the  Church  and  obey 
her  judgment  and  her  counsel,  as  was  done  by  Alfred  and 
Charlemagne,* 

The  Anglo-Saxon  Church  was  certainly  not  a  perfect  ex- 
pression of  the  doctrines  of  the  Holy  Scripture,  but  a  form 
of  Christianity,  with  a  strong  admixture  of  superstition  and 
formalism.  Of  course  the  worship  of  saints  and  relics,  sub- 
mission and  liberality  towards  the  clergy,  due  observance  of 
imposed  penances  and  fasts,  were  her  chief  doctrines,  and  for 
these  ignorance,  superstition,  and  an  evil  conscience  afforded 
more  scope  than  for  any  other  doctrine.  But  the  Church 
existed,  and  existed  as  a  great  moral  power,  in  a  period  in 
which  physical  strength  and  possession  of  property  were 
almost  the  only  recognized  forces.  She  contained  within  her 
that  kind  of  Christianity  of  which  the  times  were  capable  ; 
just  as  the  secular  State  embodied  that  idea  of  liberty  which 
the  times  could  understand.  This  Christianity,  beyond  all 
dispute,  had  blended  together  the  Saxons,  Angles,  and  Jutes 
of  the  sixth  century,  and  welded  them  into  one  peace-loving 
and  law-abiding  people,  had  humanized  their  manners,  en- 
couraged habits  of  industry,  stamped  upon  all  the  institutions 
of  the  community  a  milder  and  kindlier  character,  had  elevated 
the  intellect,  and  produced   in    men  like  liaada    and  Alcuin 

♦  Tho  nuiuber  of  the  clergy,  espe-  warding  his  bravo  warriors  according 

cialiy  of  the  interior  ordtis,  anil  of  the  to  their  merits.     Witii  regard   to   tlio 

monks  wad  very  great.     The  peaceful  position  of  the  clergy  (cf.  below.  Cap. 

incliiialions  of  the  Anglo-Saxon  popu-  VI.),  the  amount  of  the  Wercgelt  was, 

lation,  at'ier   they   had    become  lirmly  according  to  the  law  of  tiie  norlherners, 

settled,  and  had  devoted  theinsclvi  w  to  li.ved  e.\pre.ssly  at  two  tliou.saMd  thrym- 

the  industrious  eultivatiou  <it   tiie  snil,  sas,    tlie    same   as    that  of    tho    civil 

the  disappearance  of  tlie  adventurous  Tiiane   (App.    vii.    2,  see.  5),   that  of 

Bpirit  of  enterprise,  and  of  tlie  prospect  the  Bishop  and  Archbishop  at   eight 

of  booty,  the  increasing'  inlhunce  and  thousand  and  llfteeii  thousand  thrymsas 

rich    possessions    of   the  Church,    at-  (App.  vii.  2,  sees.   2,  3).      As_  regards 

traded  the  lower  chissis  iTi  idiiiost  in-  the  marri^ige  of  clergy,  we  lind  even 

credibh'yelwell-anthenticat((lnundiers  thut  of    IJishop  Wilfrid    (Kemble,    ii. 

to  her  service.     The  Veneiahle   IJieda  :>>S:{).      As  a'4ainst   the    danger  of  tho 

himself  allows  that  by  the  inunoderate  abu.se  anti  tlie  alienation  of  the  Churdi, 

squandering  of  State  property  the  de-  the  picture  given   by  Kemble  (ii.  325) 

fence  of  the  country  was  endangered,  will  a]iiily  also  to  this  period, 
and  the  King  rendered  incapable  of  re- 
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geniuses  of  the  first  order,  such  as  can  only  arise  from  similar 
surroundings. 

When,  then,  for  two  long  epochs  the  kingdom  was  inundated 
by  hordes  of  northern  pirates,  when  the  newly  consolidated 
kingdom,  labouring  under  unspeakable  distress  and  disorder, 
seemed  likely  to  succumb  once  more  to  the  fate  attending  the 
migration  of  nations,  then  for  a  second  time  the  Church 
accomplished  a  great  work  of  conversion,  which,  effecting  a 
marvellous  change,  brought  the  barbarian  hordes  of  pirates 
into  peaceable  relations  with  the  land  and  the  people,  and 
effected,  with  surprising  rapidity,  the  blending  of  the  two 
nations  into  one. 

This  position  of  the  Church  and  her  popular  internal  organi- 
zation determined  likewise  the  relation  of  the  Anglo-Saxon 
Church  to  the  papal  chair.  The  national  exclusiveness  which 
is  shown  in  the  retention  of  the  mother  tongue  in  the  Liturgy 
and  the  Prayers,  prevented  the  Pope  from  obtaining  any 
considerable  influence.  The  zealous  endeavours  of  Wilfrid 
brought  about,  indeed,  a  conformity  in  some  important  doc- 
trines, but  no  enduring  influence  of  the  Cmia  upon  the  English 
(Jhurch  government.  It  was  only  in  the  times  of  Arch- 
bishops Dunstan  and  Odo  that  a  Eomanizing  tendency  sprang 
up,  in  the  face  of  the  resistance  of  the  majority  of  the  clergy, 
a  tendency  that  conceded  to  the  head  of  the  Pioman  Church 
a  supreme  authority,  and  in  certain  cases  put  it  into  actual 
practice.  This  tendency  was,  in  the  last  centui-y  of  this 
period,  the  prevailing  one  ;  but  more  in  aims  than  in  results. 
When  the  great  number  of  Anglo-Saxon  statutes  is  considered, 
the  close  of  the  period  can  point  to  only  a  very  small  influence 
exercised  by  the  Papal  Decretals.  The  Anglo-Saxon  eccle- 
siastical law  remained  a  national  one  in  a  fuller  measure 
than  in  any  other  country  of  Europe. 

Note  TO  Chaptek  V. — tTIjr  rrlattDU  wliioh  liad  been  sprpail  from  the  north 

t0  t{)r  Jiapal  djatr  liad  Ijccu  fora  long  by  the   Scotch   missionaries,   did    not 

time  but  little  more  than  one  of  piety,  recognize  the  supremacy  of  the  Bishop 

combined    with   a  respect  fid    remem-  of  Rome,  and   the  biudinpr   power  of 

brance  of  the   missionary   labours    of  councils,  which  he  alone  had  convoked  ; 

Grefrory  the  Great  and  St.  Anprustine.  and  she  had  also  other  notions  as  to 

The  British  Church,  on  the  other  hand,  the  time  of  the   Easter  Festival,  the 
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priestly  solemnization  of  matrimony, 
etc.  The  work  and  influeuce  of  this 
Cliurch  within  the  Heptarchy  were 
quite  as  significant  as  those  of  the 
Eoman  Church.  It  was  only  at  the 
end  of  the  eighth  century  that  Wilfrid, 
with  all  thi;  spirit  and  energy  of  his 
cliaracter,  first  represented  the  Roman 
primate  in  the  Anglo-Saxon  Cliurch, 
and  in  some  matters,  such  as  in  the 
celebration  of  the  Easter  Festival, 
gained  a  notable  victory.  The  Anglo- 
Saxon  Church  has  to  thank  the  restless 
struggles  of  tliis  man,  carried  on  often 
by  objectionable  means,  fur  its  adhesion 
to  the  religious  system  of  Europe,  with 
all  its  weighty  consequences.  As  early 
as  the  ninth  century  a  contiuental 
writer  calls  the  English  "  maxhne 
fnmiliares  apodoJicx  sedig,"  and  the 
Anglo-Saxons  became  the  most  active 
and  successful  of  Roman  missionaries. 
But  this  relation  ever  remained  merely 
an  authority  at  a  considerable  distance, 
and  one  wliich  contented  itself  with 
the  functions  of  arbiter  on  special  oc- 
casions, when  the  opinion  of  the  Apos- 
tolic chair  was  sought  in  consuquence 
of  internal  dissensions.  The  best 
proofs  of  this  are  the  laments  which 
from  time  to  time  the  clerical  profession 
emits,  that  no  Church  was  in  a  worse 
state  of  bondage  than  the  English 
{vide  Kemble,  ii.  324). 

A  new  epoch  commences  with  the 
invasious  of  the  Danes.  Once  again 
the  irreconcilable  hatred  of  the  vagrant 
waiTiors  directed  itself  against  the 
peaceable  settlements  of  the  Anglo- 
Saxons,  and  with  especial  fury  against 
the  rich  seats  of  the  "lazy"  monks,  who 
were  held  in  contempt  Ijy  the  warriors. 
But  as  the  most  evil  days  liave  i)ro- 
duced  the  bust  Cliristians,  the  Church 
raised  itself  triumphant  from  unutter- 
able ruin  to  the  work  of  converting  the 
Danes,  who,  after  they  had  accepted 


Christianity,  entered  into  relations  of 
loyalty  and  fellowship  with  the  Anglo- 
Saxon  population.  With  their  con- 
version not  only  did  the  selfish,  faithless 
spirit  of  the  old  worshippers  of  Odin 
appear  to  be  overcome,  but  from  the 
midst  of  the  Danes  them.selves  went 
forth  the  most  zealous  priests  and  tlie 
highest  prelates  of  the  Anglo-Saxon 
Church.  In  this  period  it  is  Duustau 
who,  with  his  well-known  strivings 
after  the  elevation  of  spiritual  power, 
represents  subjection  to  the  papal  see. 
With  the  Danish  element  a  new  spirit 
was  also  brought  into  ecclesiastical 
controversies,  and  with  characteristic 
energy  the  descendants  of  the  old 
Vikings  threw  themselves  into  the  dis- 
putes concerning  the  new  faith.  The 
spirit  of  asceticism  in  the  progressive 
portion  of  the  Church  is  an  expression 
of  the  deep  dissension  in  the  national 
spirit,  which  had  its  origin  in  the  in- 
vasion of  the  Danes,  and  in  the  growing 
contrast  between  poverty  and  wealth. 
It  is  certainly  by  no  mere  chance  tiiat, 
two  centiu-ies  after  Wilfrid,  not  only  a 
portion  of  the  clergy,  but  the  secular 
magnates  also,  strove  eagerly  for  the 
unity  and  power  of  the  Church  under 
the  papal  primate,  for  the  celibacy  of 
the  clergy,  and  for  the  deliverance  of 
the  ministers  of  the  Church  from  the 
bonds  of  secularism,  and  that  these 
aims  for  many  years  showed  a  party 
tendency.  The  wretched  condition  of 
things  which  siiowed  itself  shortly  after- 
wards under  ^Ethilred  II.  proves  to  the 
unbiassed  judgment  that  in  Church 
as  well  as  in  State,  licentiousness,  rude- 
ness, and  sensuality  called  aloud  for 
euergetic  interference.  The  hierar- 
chical tendency  in  this  period  advanced 
a  step  further.  But  the  formal  ad- 
herence to  the  Curial  system  was  first 
brought  about  by  the  Norman  conquest. 
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CHAPTER   VI. 

vTljc  ^nalO'^avon  Class. rflaiions,  anti  t|)E  National 
Slsscmblics. 

Tmk  mutual  relationship  between  property  and  the  perform- 
ance of  duties  to  the  State,  which  has  its  origin  in  the  duties 
\vi>  have  described,  forms  the  first  basis  of  the  Eughsh  elass- 
rehitions.  The  military,  legal,  and  police  systems,  and  even 
the  Church,  are  so  dependent  upon  the  performance  of  duties 
attached  to  property,  that,  so  far  as  regards  the  immediate 
claims  of  the  community,  the  landless  man  is  as  good  as 
non-existent ;  and  the  small  one-hide  property  is  only  capable 
of  satisfying  those  claims  in  an  incomplete  and  scanty  manner. 
AVith  the  development  of  private  property,  the  number  of 
subjects  capable  of  performance  of  duty  to  the  State  decreases  ; 
the  majorit}'  of  the  free-born  subjects  appear  only  capable  of 
performing  such  duty  in  the  service  of  the  propertied  classes, 
and  in  this  sense  lose  their  position  of  national  independence. 
The  whole  nature  of  landed  property  contains  a  progressive 
tendency  towards  dependence,  which  continually  strives  after 
a  legal  recognition.  I  proceed  to  show  how  in  the  Anglo- 
Saxon  period  the  power  given  by  possession  and  the  legal 
title,  arising  by  the  performance  of  State  services,  operate 
in  the  formation  of  classes. 

1.  The  dependence  of  the  landless  classes  upon  property  is 
rccognizod  by  King  and  National  Assembly ;  the  kind  of 
family  relations  which  have  hitherto  subsisted  become  State 
relations.     Attachment  and  fealtv  to  the  lord  is  seen  to  be 
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a  duty  that  can  be  enforced.  To  defend  the  lord  becomes  a 
recognized  right  and  the  duty  of  the  vassal ;  treason  on  his 
part  against  his  lord  becomes,  like  treason  against  the  King, 
an  inexpiable  offence.  The  oath  of  allegiance  taken  to  the 
lord  is  worded  like  that  taken  to  the  King: — "  Sic  at  homo 
debet  esse  fidelis  domino  sua,  sine  omni  control ei'sia  et  seditione, 
in  manifesto,  in  occidto,  in  amando  quod  amahit,  nolendo  quod 
nolet."  Personal  service  is  considered  a  lasting  necessity. 
When  a  man  has  been  slain,  his  lord  receives  the  penalty  as 
a  legal  compensation,  as  the  King  does  where  independent 
persons  have  been  killed.  The  man  stands  under  the  special 
*'  peace  "  of  his  lord.  And  any  person,  too,  who  has  a  claim 
against  the  man,  must  appeal  in  the  first  place  to  the  lord, 
and  afterwards  to  the  King's  court.  For  this  the  lord  must 
admonish  his  man  to  fulfil  his  legal  obligations  towards  third 
parties  as  well  as  towards  the  State,  though  how  far  this  re- 
sponsibility for,  and  quasi-representation  of,  the  man  went,  in 
respect  of  reparation  for  wrong  committed,  and  of  penalties, 
cannot  be  quite  clearly  ascertained  from  the  passages  in  the 
statutes.  These  principles  are  primarily  mentioned  as  ap- 
plicable only  to  the  personal  followers,  but  it  appears  to  be 
understood  that  they  were  equally  applicable  to  settlers  upon 
the  soil,  "  cosactcn,"  "  fichuren,"  and  tenants  upon  mcsne-land 
(amongst  whom  there  might  be  even  slaves).  The  power  of 
arrest  residing  with  the  lord,  was  certainly  extended  over  all 
dwellers  upon  the  soil  of  the  landlord,  whether  they  were 
personal  servants,  tenants,  or  their  belongings.* 

2.  The  higher  duties  in  the  military  and  legal  systems 
led  to  the  legal  recognition  of  a  higher  class,  to  the  notion 
of  Thaneship,  the  Anglo-Saxon  gentry,  and  to  further  grada- 
tions. Even  before  the  time  of  /Elfred,  the  retinue  which 
the  King  and  the  magnates  employed  in  the  service  of  war, 

*  As  to  the  reco^iitinn  of  a  legal  of  whicli   aeo   Srhniid,    App.    p.    405) 

condition  of  dependence  of  the  serving  have  incnrrretly  be«u  l)riiUfrht  into  ci>n- 

classe.s,    and    those    who    were   settled  uection  witii  the  later  teiidiil   system, 

iijion  granted  land,  compare  csporially  Tliose  relations  r)f  dependence  iirc-  «till 

K.  Manrer,  "Krit.  Zeitscliiift,"  ii.  pp.  regjirdeil  as  jiereonal,  and  may  be  cum- 

33l-r!()r).      The  i>iirely   pcr>on;d  ouths  pared  with  the  modern  regulations  for 

of  the  Saxon  period  (for  the  Formula  menial  servants. 
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1111(1  appointed  to  the  royal  military  offices,  are  distinguished 
in  the  ranks  of  the  Ccorls,  as  a  more  honoured  class.  AVhether 
the  Thano  was  a  landed  proprietor,  or  only  a  grantee  of  folk- 
land,  or  land  held  of  a  superior,  or  whether  he  obtained  his 
subsistence  only  in  the  royal  household,  military  honour  and 
the  expensive  service  of  the  heavy-armed  soldier  caused  the 
whole  class  of  Thanes  to  stand  higher  in  the  social  scale  than 
the  possessors  of  one  hide,  and  the  landless  man.  The  higher 
character  of  the  services  performed  appears  now  as  a  sufficient 
reason  for  the  higher  legal  status  of  the  man  in  the  scale  of 
punishment,  in  giving  credible  evidence,  and  in  participation 
in  k'gal  proceedings.  The  immediate  standard  for  estimating 
a  man's  worth  is  the  weregeld,  which  has  been  fixed  in  a  pro- 
portion of  two  hundred  shillings  to  twelve  hundred ;  that  is, 
it  places  the  Thane  six  times  as  high  as  the  ordinary  free 
man.  Among  the  North  Angles  the  scale  is  as  2GG  thrymsas 
(=  200  shillings)  to  2000  thrymsas.  The  last-named  sum 
is  doubled  for  the  gerefa,  and  doubled  again  for  the  Ealdorman 
or  the  Bishop. 

But  since  under  /Elfred  and  his  successors  every  estate  of 
five  hides  is  reckoned  in  the  militia  sj'stem  as  one  heavy- 
armed  man,  the  rank  of  a  Thane  becomes  the  right  (as  such) 
of  the  possessor  cf  five  hides  ;  and  the  dignity  of  Thane 
is  an  accumulation  of  rank  and  possession,  service  and  office, 
like  the  later  title  of  the  Barones.  "Where  two  degrees  of 
the  higher  rank  occur,  as  a  twelve  hundred  man  (thane) 
and  six  hundrtd  man  (gesithcundman),  the  former  may 
denote  the  man  bound  to  militaiy  ser\"ice  with  an  estate  of 
five  hides,  the  latter  the  warrior  without  such  free  posses- 
sions. The  fine  or  compensation  which  the  King,  or  the  lord 
of  a  murdered  man  receives,  is  graduated  in  a  similar  manner 
(thirty,  eighty,  or  an  hundred  and  twenty  shillings).  In  the 
same  manner  was  calculated  the  protection  of  the  house-right 
where  the  peace  of  the  township  has  been  infringed  (five, 
fifteen,  or  thii-ty  shillings,  and  in  the  case  of  a  bishop  sixty, 
and  archbishop  ninety  shillings).  Analogous  again  are  the 
fines    for   violating   chastitv    and   the    muuiUum    of    widows. 
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As  the  whole  legal  sj-stem  of  this  period  primarily  rests  iipou 
the  legal  protection  which  is  afforded  by  lines,  the  higher 
rate  of  compensation  being  invariably  a  recognition  of  a  higher 
class  privilege.  Where  landed  property  has  become  a  con- 
dition precedent  to  performance  of  service  to  the  State,  a 
larger  property  becomes  a  title  to  a  higher  position  in  the 
community.  And  where  a  higher  standard  for  the  normal 
performance  has  been  fixed,  the  smaller  freeborn  man,  on 
the  other  hand,  no  longer  appears  as  a  "  full  man."  The 
majority  of  the  freeborn  sink  down  to  incomplete  subjects  in 
respect  of  the  community — to  a  lower  class.  The  primitive 
origin  of  this  maxim  in  the  practice  of  the  national  courts 
proves  that  we  are  here  concerned  with  legal  conceptions.** 

3.  From  the  co-operation  of  both  these  conditions  the 
notion  of  territorial  lordships  is  developed.  The  master  and 
landlord  was  in  possession  of  the  actual  power  to  dismiss  his 
gesith,  and  deprive  his  tenants  of  the  land  they  held  from 
him.  From  this  position  of  authority  follows  de  facto  the 
right  of  the  lord  to  decide  disputes  among  bis  gesith  and 
tenants.  An  appeal  to  the  King's  court  against  the  will  of 
the  lord,  would  have  immediately  jeopardized  the  economic 
position  of  the  "  man."  But  the  claims  of  third  parties 
also  were  first  to  be  brought  before  the  lord  ;  in  fact,  they  i 
were  generally  settled  through  his  mediation.  That  portion 
of  the   fine   (wite)   which   is   paid  by  independent    persons 

**  Tlic  gi'adations  of  classes  accord-  licen  much  dispute  as  to  the  position  of 

ing  to  the  wcrcgold,  tho  application  of  the  "  syxhyndc  man,"  who  in  Wessex 

similar  gradations  to  the  whole  system  occupies  a  middle  i>luce  hotween  tho 

of  penalties  and  to  the  value  of  the  "twelfliyndeman"and  the"ceorl,"nn(l 

corrohorating  oath,  is  conunon  to  Anglo-  appears  also  later  to  be  identical  with 

Saxon  law  and  to  the  national  laws  on  tho"gesithcundnian."  Apparently  this 

the  continent.    I5ut  the  wide  and  early  internietliate   grade   did   not  maintain 

inequality  in  proj)erty  is  seen  among  itself  long.     (See   Sehniid,   (iloss.    v. 

the  Anglo-Saxons  in  the  great  distance  Giniih  and  Thxju  :  JInurer,  Krit.  Zcit- 

between  tho  classes  (two  hundred  to  schrift.   ii.  GO,  (J2,  IJ'.Mj,  510;    I,npi)i-n- 

twelve  hundred  shillings,  for  instance);  berg,  i.  5l»!l-r>73.)    In  conclusion  I  may 

whilst  on  the  continent  the  contrasts  gcmrilly    refer     to     the    well-known 

are  proportionately  less.    The  normal  maxims  of  the  German  popular  laws, 

etandani  of  two  hundred  shillings  for  and  to  tho  digest  of  them  in  Lappen- 

tiieceorl(ase(juivaItntt<)  tlie  twyiiynde  berg.  i.  y.  GOl  <t  sen. ;   Schmid,  (Jlo.ssa- 

man)  is  fuunil  at  first  in  A]fn<i,  x.  IS,  riiun ;    ami    K.    !Maurer,    Ucbcr    ilas 

sees.  1,  2,  2'.1,   :>;».  40,  ;ind    later  aa  a  AViscn     des  iillesten  dentsi-hen  Adds 

tolerably  uniform  stamlard.    There  has  (IMunich,  184G),  pp.  I'JIJ-IUS. 
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ti)  tho  royal  KlicrilV,  falls  in  this  case  to  the  lord,  as  an 
analof^ous  recognition  of  iiis  rights  as  a  mediator.  "When 
thereupon  the  extended  responsibility  of  the  lord  for  all  the 
settlers  on  his  soil  became  added,  police  duties  brought  with 
them  corresponding  police  rights,  and  responsibility  for  his 
"  man  "  (for  which  again  the  lord  himself  was  allowed  to  de- 
mand security)  led  to  a  right  of  arrest  and  other  preventive 
measures.  Through  the  recognition  of  the  State,  there  arose 
out  of  a  domestic  "  imprrrnm  "  a  "junsflirtio,"  which  was 
the  real  and  effectual  court  of  law  for  the  dependants.  As 
the  power  of  these  magnates  increased,  further  royal  privileges 
passed  gradually  to  the  territorial  lordships  ;  and  from  the 
time  of  Cnut  even  an  inferior  criminal  jurisdiction.  Where 
within  such  close  lordships  free  allodial  peasants  were  still 
found  scattered  as  settlers,  there  was  at  last  practically  no 
other  way  of  subjecting  them  also  to  the  lord's  court,  than  by 
royal  grant.  (Cod.  Dipl.  No.  902.)  Now  when  we  consider 
that  the  greatest  landlords  possessed,  in  the  person  of  their 
armed  followers,  effectual  means  for  the  maintenance  of  the 
peace  in  their  immediate  neighbourhood,  and  that  their 
powers  as  landlords  and  masters  and  their  legal  and  police 
jurisdiction  became  more  interwoven  in  each  succeeding  gene- 
ration, there  were  present  here  the  germs  of  a  system  of  small 
states,  analogous  to  those  on  the  continent.  The  great  lord- 
ships with  their  numerous  magistrates  now  ranked  alongside 
the  Hundreds.  Nominally,  indeed,  the  county  jurisdiction 
includes  in  itself  all  these  lordships,  but  in  the  face  of  a 
compact  "  saca  et  soca  "  the  interference  of  the  Shir-gerefa 
was  now  merely  an  exception,  and  a  royal  reservation.*** 
Through  the  effect  of  this  legislation  the  classes  which  have 

•••   As   to   the   imjiortunce    of  the  Gloss,  v.  «x-ii.)    The  blending  of  those 

Anirlo-Saxon  lumllorilitini,  gof  the  e&siy  economic  ami  hgal  comlitions  was  so 

of  Z<lj)tl,  "  Altcrthiimer  dt-s  deutt-chen  unavoidable   that  even    the    powerful 

Krirlu's  nnd    Koolu^."   vol.   i.   No.   v.  pcr>onal  influence  of  Cnut  could  not 

pp.    170-211,  in  whii-li,  however,  the  change    anything    therein,   and   it    is 

analogies    drawn    with    the   sUite    of  since    Cnu'l's     tiuu-    that    the    r.yiil 

atVnir.s  on  the  continent  are  to  be  used  rights    of    sovereignty    appear    mere 

with  caution.     ^See  further  the  well-  reservations  in   rtfere'nce  to  the  lord- 

gnnind.  d    tr.atise   of    K.   Muurer,   ii.  ships.     (Cn.  i.  caj-.  12.) 
pp.  49  56 ;  Ijippenbcrg.  i.  572 ;  Schmid, 
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been  formed  by  the  vaiying  scale  of  property  appear  now  also 
in  a  legal  gradation  of  ranks,  which  afford  numerous  parallels 
to  the  class-formations  of  the  continent.**** 

In  the  first  class  are  the  great  Thanes,  i.e.  the  owners 
of  great  lordships,  and  with  armed  followers.  We  gather 
from  the  records,  as  also  from  the  nature  of  the  case,  that 
their  number  was  small,  and  may  be  compared  with  that  of 
the  later  "  harones  majores."  The}'  are,  as  a  rule,  distinguish- 
able by  the  exercise  of  a  separate  jurisdiction  "  saca  et  soca  " 
to  the  extent  of  a  Hundred  Court.  According  to  a  passage  in  the 
Chronicum  Elicnsc,  an  estate  of  about  fort}'  hides  was  in  those 
days  regarded  as  the  minimum  of  landed  property  for  such 
a  great  Thane.  They  fill  the  high  offices  of  State,  and  the 
secular  dignities  of  Ealdormen,  and  appear  as  the  actual 
leaders  of  armed  retinues.  But  the  incompleteness  of  this 
class  privilege  is  demonstrated  by  the  fact  that  in  regard  to 
their  Weregeld  they  are  twelf-hyndemen,  like  the  smaller 
Thanes,  and  only  have  a  higher  "Were  in  their  capacity  as 
Ealdormen,  or  by  virtue  of  some  special  official  dignity.  On 
a  par  with  them  stand  in  the  ecclesiastical  hierarchy  the 
Bishops  and  certain  great  abbots,  but  the  Bishops,  raised  both 
by  dignity  and  property,  stand  on  a  higher  grade  of  Were  than 
the  other  Thanes.  (1) 

****  On  the  Anglo-Saxon  class  die-  tion  of  the  tribunals  is  concerned,  is 

tinctions,  which  result  from  this  com-  (if  certain    gnmts   be    excepted)    not 

bination,    there    is    a    comprehensive  diff-rent  fmm  the  mm  it  sttra  of  an 

monofjraph  liy  Saml.  Heywood,  "  Uis-  ordinary  Tiiane  over  a   sinple   estate. 

sortiition     upon     the    Distinction     in  Tliu    inlu'rit;ince   of    an    Kuldorman'a 

Society  and  Kiinks  of  the  People  under  dij^nity  is  (witli  perhaps  tlie  exceptinn 

the  Anjjlo-Saxon  Government,"  (I. on-  of  the    county   of  ("lushire)  only  «n 

don,   I81t<,  8vo);  c/.  Hal  lam,  "Middle  actu:tl   anil    not   a   legally   recogni/cd 

Ages,"  app.  iii. ;  K.   Maurer,  "  Ueber  institution.     lOven  at  tlie  close  of  this 

das    Wesen     dcs    altcsten     deutscluu  Anglo-Saxon  i)eriod,  in  the  family  of 

Adels"  (]\Iunich,  ISHJ),  pp.  121!   I'JO ;  the  iMajonlemns  (Mwlwine  there  is  iw 

and  "  Krit.   Zeitschr."   ii.    11."),  .SI;  ii.  yet  no   inheritable   dignity   to   be    dis- 

30-68,  HS8,  et  seq.  ;  Kemble,  "  Anglo-  covered.   Tiie  troubbius  times  that   fol- 

Saxons,"  c.  7;    Stubbs,  "Const.  His-  lowtd,  especially  Iho  Danisli  strugcles, 

tory,"  i.  c.  8.  were  in  this  pirticular  also  favourable 

(1)    The    position    of    the     secular  to    the    aristocmtic     element.        The 

great  Thanes  in  the  civil  gradation  of  rca.son   why  the  Dam'sh  i)erio<l  leaves 

the  Weregeld  and  the  legal  comjjensa-  behind   it   in    the  constilutixn   so   few 

tion  is  not  diti'  rent  from  that  of  the  traces,  is  that  it  broiiglit  about  only 

class  beneath  them.     In  like  manner  o  partial  alteration  in  the  persons  of 

their   lordship   (mca   et   soca)   over   a  the  Than«^8,  aud  u  local  colonizutiuD. 
greater  district,  so  far  as  the  coustitu- 
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A  middle  rank  (to  a  certain  extent  the  "  middle  class "  of 
the  period)  is  formed  hy  the  thousands  of  "  county  Thanes," 
possessors  of  nior«'  than  five  hides  of  land  and  of  martial 
retinues  (twclf-hyiulemcu  and  six-hyndemen).  The  first 
named,  as  Witan,  constitute  the  regular  County  Assembly, 
and,  where  they  are  numerous  enough,  the  Hundred  Com-t 
also. 

The  appointment  of  Thanes  to  royal  offices  is,  moreover,  so 
much  a  matter  of  course,  that  the  term  Thane  is  used  promis- 
cuously to  denote  a  royal  officer,  royal  warrior,  and  a  greater 
landowner.  Outside  the  ecclesiastical  hierarchy  the  ordained 
priests  are  included  in  this  class  as  "  Mass-thanes,"  whose 
Weregeld  was,  however,  in  later  times,  variously  determined 
according  to  their  birth-rank  (Leges  Hen.  i.  c.  68).  (2) 

The  third  class  is  formed  by  the  smaller  landowners,  who 
still  form  an   active  element  of  the  Hundred  Com-t.     Next 


(2)  As  to  tlic  position  of  the  county 
Thanes,  sw  Sclinii«l  (Cilossnr.,  i>p.  ♦itJ4- 
668).  The iippaniitly  unsurmountable 
dilTioultios  an-  solved  by  tlie  hitcr  form 
of  the  militia,  which  after  ^tlfred's 
dnvs  includes  (1 )  tiie  ^>o^8essors  of  five 
Jiidis,  as  such,  (2)  the  heavy-armed 
vassiiis  in  the  service  of  the  Kin^  or 
of  a  great  hindowner  independently  of 
tlieir  own  freeholds ;  and  again  hy  the 
fact  that  the  state  and  court  ortices  in 
the  household  of  the  King,  and  of  the 
niagimtei',  are  at  tiie  same  time  niih- 
(ary  ofVices.  Thaneship  is  accordingly 
a  mixture  of  the  conditions  of  pro- 
1><  rty,  of  a  mditary  profession,  and  of 
an  oflice,  for  whicii  the  general  appel- 
lation Thane  is  as  suitable  an  exi>res- 
sion  as  the  hiter  wonl '*  i/<ir<)."  This 
ilenotation  of  the  "Men"  embraces  to  a 
certain  extent  the  full  active  citizen- 
ship of  the  times.  Hence,  and  from 
other  source's,  the  express  mention  of 
"Thanes  without  hind  of  their  own" 
(Athelstan,  vi.  11;  cf.  In.  4.5,  .">!)  is 
readily  actouiite«l  for,  as  well  ns  the 
various  mention  of  Thaini  without  \x>s- 
se>s*ion  or  with  very  small  poaeessions, 
in  the  Domesday  lixik. 

The  half-devcloiHHi  hereditary  quality 
of  TlmnehiMul  is  furtlur  nccountcil  f<ir, 
which,  so  far  a.x  it  was  dei>endent  ui>on 
pn^perty,  was  a  matter  of  course,  but 


so  far  as  it  was  di  pendent  upon  mili- 
tary vassalage  was  as  yet  in  the  begin- 
ning of  its  development.  The  idea  of 
a  ruling  class  is  shown  in  the  fact  that 
the  ccorl  no  longer  becomes  at  once 
a  Thane  from  the  mere  acquisition  of 
five  hides,  but  only  "  when  he  has  a 
church  and  a  kitchen,  a  bellhouse  and 
ft  seat  in  the  castle  gate  and  a  si>ecial 
office  (sunder-note)  in  the  King's  hall " 
(Schmid,  app.  v.  Of  secular  rank,  s«.c. 
2).  On  thf  other  hand,  in  the  essay 
upon  Weregild  (caj>.  ii.)  possession 
alone  seems  to  be  indicated  as  a  con- 
dition precedent:  "'And  when  a  ceorl 
comes  to  have  five  hides  of  land  fur 
the  King's  array,  and  he  be  slain,  let 
him  be  compensated  for  two  thousand 
thrymsas"  (.-sec.  It).  "  And  if  he  even 
comes  to  have  helmet  and  armour  and 
a  sword  inlaid  with  goM.  if  h>  haf  no 
land  ht'  M  fiill  a  cairl  (according  to 
I>ambard's  text— "although  he  has  not 
the  land,  he  is  still  sitheund  ")  (sec. 
10).  Thes<^  stagis  of  transition  and 
mixetl  conditions  occur  also  in  the  de- 
velopment of  the  lower  nobility  upon 
the  Continent,  An  express  mention  of 
the  fact  that  Thanes  could  have  other 
Thanra  as  "  vass;ils,"  is  to  be  found  in 
the  treatise  uixin  the  secular  ranks 
(f>chmid,  app.  v.  sec.  3;  cf.  Edg.  ii.  3; 
Athlr.  viii.  8;  Cn.  i.  a.  e.  n.  32,  sec.  1). 
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to  these  come,  infra  classcm,  the  landless  people,  who  were 
in  the  service  of  the  household,  or  settled  upon  a  lord's  lauds 
and  forced  by  law  to  put  themselves  under  the  "peace- 
security"  of  a  Thane,  or  of  a  tithing-confederacy.  They  are 
all  liheri  homines,  but  only  in  a  technical  sense,  in  contrast 
to  the  serfs.  They  still  perform  military  services,  but  mostly 
in  the  train  of  greater  proprietors  ;  whilst  the  common  military 
duty  of  the  small  proprietors  exists  chiefly  in  name  and  in 
case  of  need.  From  these  common  characteristics  the  whole 
class  in  the  later  Anglo-Saxon  period  is  comprehended  under 
the  term  ceorls.  On  account  of  the  normal  Weregeld  of  two 
hundred  shillings  they  are  called  "twyhyndemen."  And  here 
it  is  especially  characteristic  of  England  that  the  general 
dependence  of  the  lower  classes  upon  great  landed  proprietor- 
ships does  not,  as  in  France,  rest  upon  the  "  seniorat "  (i.e. 
the  recognized  representation  of  the  small  man  in  the  matter 
of  military  burdens  by  the  greater  landed  estates),  but  upon 
the  police  protection  of  the  Hlaford  over  all  the  settlers  on 
his  soil.  The  comparative  neglect  of  the  military  system 
bad  already  in  those  days  caused  the  class  distinctions  to  be 
determined  more  by  the  police  than  by  the  military  constitu- 
tion, and  gave  the  aristocracy  more  the  political  position 
of  police  magistrates  than  of  "  seigneurs  "  in  the  continental 
sense  of  the  term.  (3) 

These     class-gradations    are    regulated    by    quasi-mutual 
ngagements,  partly  by  property  and  partly  by  jirofcssion. 

(8)   Tho  position   oF   the  frco  ceorl  wronj^ly  doiiii'il ;  Kcniblo,  for  instinco, 

is  now  only  counectod   witli  political  falls    into    tlin    fiUHlamental    ern)r  of 

rights  by  the  fact  that  tho  ccoil  may  roganliiig     all    civil    dopt'iKlonce    na 

perforin  tho  dutits  of  a  judf^o  in  tiie  "slavery."     Tho  ceorl   hiis   his  woro- 

Hundrud  Court,  wlKrc    local   circuni-  gild  in  his  own  right,  is  oapahio  of 

stances  permit.     In  otiicr  respects  tho  bearing  arms,   of  possessing   fnehold 

mass  of  tlio  ceorls  have  ah'cady  sunk  pro|ierty,  and  also  of  rising  to  a  higher 

to  the  position  of  passive  mendxMs  of  rank  by  the  aci|uisition  of  a  tive-bido 

the  State.     So  much  the  more  are  tho  estate.     Tlie    later  law  of   st'ttlement 

landless  men,   Welshmen,  Iho    freed-  certainly  binds  the  ma«.s  of  the  lalMiur- 

men,  and    tho    villeins   infra  chtKnem.  ing  elas.^is  ilr  /ni'ln  to  tho  soil,  with- 

(See  Stubbs,  Const.  Hist.,  i.  80.)     Tho  out  on  tliat  account  creating  slavery  in 

whole  of  the  tliird  rank,  as  regards  its  a  legal  sense.     Iliit  it  is  certainly  truo 

political  imporhmce,  at  till- close  of  tho  that    the    name   of    the    eeorl    liad  a 

period    is   dying  out.      15ut    the   civil  somewiiat  contemptible  secondary  si:;- 

freedom  of  tiie  ceorl  at  the  close  of  the  uilicatiou. 
Saxon  i)eriod  has  been  IreiiUently  and 


00  Constitutional  Iliston/  of  Emjland. 


Like  property,  they  too  are  inheritable  by  birth,  and  with  each 
^^oncration  approach  nearer  to  the  character  of  birth-ranks. 
The  great  ofliccs  and  prelates'  places  are  not  inheritable :  but 
as  a  matter  of  fact  they  are,  under  ordinary  circumstances, 
regranted  to  the  heir  of  the  great  Thane.  The  lesser  Thanes 
appear  in  still  greater  numbers  as  hereditary  classes  through 
j)r()p('rty  and  the  entrance  of  their  sons  into  the  same  relation 
of  service;  the  sons  also  have  "Thane-right"  even  before 
they  succeed  to  the  paternal  possessions.  This  hereditary 
division  into  grades  afl'ected  most  the  ceorls  in  their  low  posi- 
tion, which  was  becoming  by  degrees  almost  despised.  In 
contradistinction  to  the  ceorls,  the  higher  and  politically  influ- 
ential classes  are  grouped  together  as  "eorls."  And  akeady 
expressions  appear  signifying  hereditability,  as  "  ceorliscman," 
"  ceorlborn,"  "  thegenborn,"  "  ethelborn."  In  considering 
these  class-distinctions  two  views  are  met  with ;  the  some- 
what older  of  the  two  regards  the  ordinary  freeman  as  the 
normal  basis  of  the  State,  and  the  higher  class  as  an  increase 
of  honour.  After  Cnut's  day,  on  the  other  hand,  the  Thane 
is  looked  upon  as  the  Uhcmlis  homo  properly  speaking,  in 
contradistinction  to  whom  the  ceorl  is  described  as  illiberalis 
(Leges  Cnuti,  iii.  21,  25),  without  intending  thereby  to  call 
in  question  the  ceorl's  character  of  freedom  as  regards  civil 
rights.  Compai'ed  to  the  Uberalis  homo  the  Thane  thus 
again  appears  as  Uhcndior.  And  beyond  all  dispute  in  this 
lies  the  bright  side  of  the  Anglo-Saxon  foundations.  It  was 
the  Church  which  left  it  open  to  all  classes  to  mount  up,  as 
their  right,  to  the  highest  dignities  in  the  land.  But  in  the 
secular  state  also  the  right  to  rise  into  the  higher  ranks  was 
kept  open  to  all.  Firstly,  in  the  case  of  the  hereditary  servant, 
by  the  laws  relating  to  emancipation.  In  the  case  of  Welsh- 
men by  a  law  enacting  that  a  stranger  also  should  rank  as  a 
Thane,  if  he  possessed  five  hides  of  land.  In  the  case  of  the 
ceorl,  by  a  law  that  he  also  gained  Thane-right  on  the  acquisi- 
tion of  five  hides  of  land,  etc.  A  merchant  was  to  rank  as 
a  Thane  if  he  had  thrice  crossed  the  seas.  By  royal  grant 
of  a  high  office    ^and   the   consequent   endowment   with    an 
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estate),  the  ordinary  Tliane  might  rise  up  to  be  a  King's  Thane 
and  an  Earl.  As  at  the  Carlovin<:;ian  Court,  here  also  court 
offices  were  the  direct  way  of  putting  new  families  on  an 
equality  with  older  ones  ;  with  regard  to  this  the  laws  say, 
"let  it  be  an  incitement  to  worthy  deeds  that  through  God's 
grace  a  slavish  villein  can  become  a  Thane,  and  a  ceorl  an 
Eorl,  in  the  same  way  that  a  singing  man  can  become  a 
Priest,  and  a  clerk  a  Bishop." 

The  elements  of  property  that  have  hitherto  been  described, 
and  their  gradations  according  to  legally  recognized  classes, 
when  taken  together,  show  the  possible  participation  of  the 
l)eople  in  the  collective  will,  and  the  political  constitution  of 
the  Anglo-Saxon  state.  But  this  national  representation  dis- 
plays, in  the  following  degrees,  the  same  stages  of  development, 
by  which  on  the  continent  the  original  popular  assemblies  of 
the  Germani  were  transformed  into  the  later  assemblies  of  the 
optimates* 


*  According  to  the  testimony  of 
Tacitus  there  was  among  tlie  Germani 
a  time  during  -which  the  service  for 
the  army  and  duties  in  the  law  court 
were,  as  an  established  principle,  the 
same  for  every  freeman,  and  conse- 
quently the  deliberation  on  matters  of 
Common  interest  was  participated  in 
by  all  the  Ireemen  under  equal  con- 
ditions. Among  the  small  tribes  the 
great  judicial  assembly  naturally  be- 
came identical  with  this  deliberation 
on  common  matters.  I3ut  this  condi- 
tion of  things  must  necessarily  change, 
so  soon  as  a  number  of  small  con- 
federations united  and  formed  a  larger 
community,  which  soon  began  to  occur 
in  consequence  of  common  warlike  ex- 
peditions and  common  defence  of  terri- 
tory. The  great  undertakings  of  the 
national  migrations  which  were  de- 
pendent upon  joint  operations  of  war 
on  a  very  largo  scale,  must  have  been 
preceded  by  numerous  combinations 
formuig  greater  confederacies.  As  a 
rnhi  the^e  greater  unions  were  based 
only  upon  the  recognition  of  a  common 
liiider  iu  war  and  upon  a  council  formed 
by  the  chieftains  of  the  individual 
tribes  for  tlie  time  being.     A  blending 
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together  of  the  sub-tribes  to  form  a 
common  legislative  assembly  was  for 
local  reasons  as  yet  impracticable,  and 
presupposed  a  closer  union  than  was 
aspired  to  anywhere.  Hence,  in  the 
whole  range  of  authentic  history  we 
find  only  a  single  mention  of  such  a 
joint  parliament  among  tiie  Saxons  on 
the  continent,  in  which  thirty-six  de- 
puties (twelve  each  from  Kastphalia, 
from  Engern,  and  from  Westphalia) 
took  part.  (Ex  Vita  S.  l>ebuini  auctore 
Hucbaldo  Elnonensi.  I'ertz,  ii.  Ii(jl.) 
Among  the  Anglo-Saxons  a  republican 
assembly  of  delegates  of  such  a  descrip- 
tion could  not  originate  in  the  same 
manner.  Their  expeditions  in  search 
of  conquest  were  from  the  first  de- 
pendcTit  upon  a  permani  ut  jiosition 
accorduil  to  the  minor  chieftains. 
Hence  the  early  origin  of  hereditary 
principalities,  which,  after  endless 
struggles,  submit  themselves  to  greater 
kings  and  after  Ecgberht  (><21)  and 
Eadward  the  Elder  to  one  king,  under 
whom,  however,  the  special  National 
Assemblies  of  each  of  the  former 
separate  kingdoms  live  on  for  a  Itnig 
time.  But  it  is  only  after  the  time  of 
Eadwaid  the  Ehler  that  the  periodical 

H 
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(1)  The  oMcHt  form  of  the  popular  asHcmbly  is  a  coDHcquence 
of  the  fiindiiimiitiil  (Mrnianic  idea  of  law  and  law-courts, 
according  to  wliich  the  mere  ordinances  of  the  magistrate 
could  not  alter  the  customary  law  established  by  tradition 
(/.«•.  the  traditional  procedures  in  civil  and  criminal  law), 
being  as  they  were  rights  inherent  iu  every  free-born  man. 
This  conception  and  the  constitution  of  the  tribunals  act  and 
react  upon  each  other ;  as  justice  is  dealt  by  free  fellow-men, 
no  despotic  command  from  without  can  compel  the  judges  to 
swerve  from  the  legal  usage.  To  effect  a  change  in  the  lex 
tiirw,  tilt!  higher  authority  of  the  whole  people  must  be 
re<iuired  to  induce  the  judges  to  accept  the  new  law.  In  this 
sphere  the  (ierman  regarded  those  iu  authority  over  him 
merely  as  the  head  of  a  decreeing  assembly. 

(2)  This  original  basis  of  a  legislative  assembly  becomes 
modified,  shortly  after  the  settlement  of  the  tribes,  by  the 
influence  of  property.  The  regular  militar}'  service,  as  well 
as  the  practice  of  judging  in  the  courts,  gradually  becomes 
concentrated  in  the  middle  and  upper  classes  of  landowners. 
As  the  result  of  their  usual  independent  activity  in  military 
and  legal  matters,  participation  is  confined  in  a  narrower  circle 
tt;  the  Witan,  the  hoiii,  jnohi,  IctfuU's  homiius  as  they  are  termed 
in  the  Latin  ofticial  language,  before  whom  the  smaller 
common  freemen  recede  into  the  position  of  mere  bystanders. 
It  is  the  habit  of  activity  in  details,  which  nourishes  the 
interest  and  establishes  a  higher  right  to  participate  in  action 
for  the  common  good.  Shortly  after  the  migration  of  nations 
popular  assemblies  even  of  smaller  tribes  appear  everywhere 
to  be  essentially  assemblies  of  the  "  honi  honiinrs,"  who,  under 
various  national  appellations,  form  not  the  whole,  but  yet  the 
leading  element  of  the  assembly. 

(3)  ^Vith  the  union  of  the  smaller  tribes  {civitates)  into 
greater  confederacies  and  kingdoms  (such  as  Franks,  Goths, 
etc.),  the  general  popular  assemblies  altogether  cease.   Assem- 

pxioUncc  of  unitr<l  pnrlinmpnts  of  tlie       arc  found  rather  in  the  monarchy  of 
i>ptimatrt  18  in  any  m<  ntsiiro  autlienti-       Charleniague. 
rntrd.    Tlic  analogies  appliaible  here 
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blies  of  such  a  description  would  for  geographical  and  econo- 
mical reasons,  owing  to  the  mode  of  communication  and 
travelling  in  those  days,  have  been  utterly  impracticable,  and, 
as  a  fact,  never  did  exist.  The  representation  of  the  collective 
people  by  the  "  honi  homines  "  was  accordingly  limited  to  a 
narrower  circle  of  "  meliores  sen  optimates  terrss"  who  included 
the  most  eminent  members  of  the  army,  the  Law  Courts  and 
the  Church. 

(4)  Hand  in  hand  with  the  ever  increasing  power  of  property, 
the  hereditary  family  kingship  comes  into  being,  as  the  head 
of  the  concilicum  optimatam  described  above.  But  to  the  king- 
ship falls  not  only  the  right  of  fixing  the  place  and  time  of  the 
Assembly,  but  also  that  of  its  inseparable  incident,  the  personal 
summons  of  the  meliores  terrcV.  In  this,  due  regard  was  paid 
both  to  ancestral  dignity  and  also  to  the  objects  of  deliberation 
on  military,  legal,  and  ecclesiastical  affairs,  for  which  their 
ready  co-operation  was  essential.  The  popular  Assembly  has 
now  become  the  "Consilium  lierjis,'"  the  King,  the  "arbiter'* 
as  to  the  persons  to  be  summoned ;  in  which  functions  the 
influence  of  those  who  were  customarily  summoned,  and 
the  effectual  result  of  the  deliberation,  materially  limited 
the  exercise  of  choice.  It  certainly  was  understood  that  be- 
3'ond  the  circle  of  those  specially  summoned,  persons  residing 
in  the  neighbourhood,  and  when  the  militia  was  called  out, 
those  summoned  to  compose  it,  and  in  coronation  and  court 
festivities  a  still  larger  circle,  should  participate,  not  as 
equally  privileged  members  of  the  eoNsiliiim,  but  merely  as 
"  bystanders."  Only  when  the  continuous  line  of  the  family 
kingship  was  broken,  or  when  the  kingship  showed  itself  in- 
capable, or  fell  into  dissension  owing  to  usurpation,  a  right 
of  wider  circles  to  join  in  deliberation  revived  as  a  reserved 
right  of  the  collective  people. 

Such  was  also  the  course  of  the  Anglo-Saxon  folk-motes  ; 
after  the  union  into  larger  kingdoms  the  National  Assemblies 
(concilia)  are  gathered  round  the  person  of  the  King.  In  the 
smallest  kingdoms,  as  in  Kent,  the  ordinary  Law  Court 
Assemblies  remained  identical  with  the  popular  Assembly.     In 
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the  larger  kiiiRdoins,  the  National  Assembly  could  only  include  a 
narrower  circle  of  "  mrlwrts  tcrrw."  Jn  a  still  greater  measure 
was  this  tlie  case  after  the  union  of  the  so-called  Heptarchy. 
It  was  then  the  King's  right  not  merely  to  fix  the  place,  hut 
to  personally  summon  the  "  opt i mates  tnrx,"  according  to  the 
purpoKi-  of  their  drlihtnition,  touching  common  war  opera- 
tions, common  institutions  or  changes  in  the  military  and 
legal  system,  or  in  the  Church.  Common  regulations  as  to 
the  militia  and  operations  of  war  were  necessarily  delil^erated 
upon  with  the  Kadirs.  The  leadership  which  was  acquired 
by  ownership  of  land  is  now  lodged  in  the  great  Thanes,  who 
with  their  numerous  armed  retinues  form  the  active  arm}'. 
The  legal  leadership  is  based  on  the  office  of  the  Ealdormau 
ajjpointid  by  the  King  from  among  the  gi*eat  Thanes.  From 
this  point  of  view  the  Ealdormen  and  the  other  great  Thanes 
were  to  be  summoned  to  attend  the  National  Assembly,  as 
well  as  those  Thanes  who  had  been  appointed  to  command 
in  consequence  of  their  military  experience. 

Common  alterations  and  changes  in  the  Irx  tcrnc  and 
the  legal  system  were  necessarily  discussed  with  those  who 
habituall}'  presided  in  the  tribunals.  Those  are  again,  the 
Ealdormen  appointed  by  the  King,  and  with  them  the  Shir- 
geri'fas  ;  the  great  Thanes  also,  apart  from  these  offices,  as 
having  special  courts  of  their  own  over  then-  own  people. 
Since  the  diminished  influence  of  the  military  element  the 
kgal  system  mainly  inliuenced  the  constitution,  and  the  term 
"  Witan "  {Jnristor,  liechtskundigv)  from  this  point  of  view 
is  regularly  used  to  denote  the  members  of  the  National 
Assembly. 

Upon  ecclesiastical  affairs  those  were  necessarily  consulted 
whose  province  is  doctrine  and  the  cure  of  souls.  These  were 
the  Bishops  appointed  by  the  King,  and  when  great  monasteries 
sprang  up,  certain  abbots  with  them.  The  great  lauded  pro- 
perty of  the  Prelates  put  them  upon  an  equality  with  the 
great  Thanes,  and,  coupled  with  their  ecclesiastical  dignity, 
gave  them  the  first  place.  From  the  nature  of  its  organiza- 
tion the  Church  is  less  connected  with  the  individual  county 
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assemblies  than  with  the  central  national  assemblies,  where 
the  ecclesiastical  influence  becomes  concentrated,  and  the 
spiritual  and  temporal  estates  are  bound  together.  The 
hand  of  the  clergy  is  distinctly  visible  in  the  numerous  de- 
crees for  moderating  class-privileges.  Ecclesiastical  matters 
are  discussed  in  the  first  instance,  and  as  a  rule  exclusively, 
by  the  prelates.** 

These  premises  are  corroborated  by  all  the  accounts  touch- 
ing Anglo-Saxon  national  assemblies,  which  after  the  time  of 
Eadward  the  Elder  appear  in  great  numbers.  The  Witen- 
agemotes  are  formed  out  of  the  prominent  elements  in 
army,  court,  and  Church.  They  meet  from  time  to  time, 
to  settle  the  disputes  between  the  various  elements  in  the 
community,  and  to  discuss  and  enact  in  common  the  most 
important  measures  for  the  present  and  the  future.  The 
summoning  of  the  members  takes  place  by  royal  writ.  But 
as  an  acknowledged  capital  did  not  exist  for  the  customary 
place  of  assembly,  the  King  determines  such  place  of  meeting, 
varj'ing  his  choice  extensively,  according  to  time  and  circum- 
stances— which  necessitate  a  call  by  express  summons.  As 
property  is  a  condition  of  all  the  chief  positions  in  the 
Commonwealth  (with  this  difference,  that  in  the  secular  con- 

**  Particulars  as  to  147  Witcnage-  putes  between    powerful   Tlianes   and 

motes  from  the  year  G98  to  lOGG  are  prelates,   and    popular    jrricvanecs   of 

given  by  Kemble,  vol.  i.  pp.  207-2150.  all  sorts,  espctially  c(ini|ilaints  of  the 

Tlie  name  Witenagemote  is  a  conven-  denial  of  justice.     The  NN'ileTiagemote 

tional  one.      In  tlie  records  tliey  were  is  not  so  niucli  a  Court  of  Appeal  as 

styled,  like  all  the  Saxon  Law  Conrt  a    supplementary   resource    for    those 

Assemblies,  gemotes,  "CojHfHUHfi  co>/ci-  wiio  were  unable  to  obtain  justice  in 

linm,   curia   maijna,    a^sii^a    cir)urali»,  tiie  county.     The   enacting  ciiaracler 

pldcitiiin  iDiircrsi  jiopnJi,  jilnrilum  niu-  of     Ihe     As.sembiy    is     ix|)res8cd     in 

Ilium  lili<  ranim  ft  hoiuiiiuiii,'\-U\     Tiie  <lie  t-tyle  :  -  "  {Iiiti)  jk  r  romiunite  nmci- 

subjects   for  diliberation   included,  as  limn  <-<  (tfuciisnm  oinitiuiii  c /. jVcoywrum 

We  see  fiom  tlie  extant  Anglo-Saxon  it  prinripuin,  comitum,  vt  oiituiiim  m- 

laws,  decrees  as  to  war  and  peace,  and  j'i'"^""^  ''   populoruiu    iotius   rnjui;'^ 

resolutions  as  to  tiie  legal  system,  but  "  AV/i/Kn/HH   nx    roimilio   mpiDitiim ;" 

especially  as  to  tlie  maintenance  of  tlie  ^^  xnpit  iittK  cok.s/ZjV)  rrj/js  Atlirhtain  in- 

pcat-e,  and  police  regubitions.     In  addi-  xtilin  niiit,"  "  Yi'i.r  I'iIhiuihIhh  il  vjiiscopi 

lion   to    these,  wo   iiave    the    separate  utii  ckvi  Kdiiiintilius  ciniKtiliuruiit."     Its 

group   of   ecclesiastical   affairs.      Tile  consent  is  expressly  mentioned  in  the 

reciinled  decrees  of  course  form  only  conclusion    of    contracts,   summoning 

tlie  portion  whirh  ajipeared  to  be  of  Ihe  army,  in  ecclesia^tical  oidinances, 

permanent  importance.      The   current  but  nmst  friquently  in  the  allodifica- 

bu^incss   included   settlement   of  dis-  tion  of  Folkland. 
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fititution  property  leads  to  office,  and  in  the  ecclesiastical 
constitution  office  to  property),  a  representation  of  property 
is  also  iniierent  in  the  Assembly ;  but  not  of  bare  possession, 
but  of  property  according  to  the  duties  it  performed  to  the 
State  ;  of  property  in  proportion  as  it  elTectually  fulfils  civil 
functions.  And  therefore  it  is  that  we  find  no  trace  of  elected 
members ;  for  neither  in  the  army,  the  tribunals,  nor  the 
Church  is  the  principle  of  election,  in  the  modern  sense, 
applied.  No  trace  occurs  of  a  special  representation  of  the 
cities,  since  they  have  no  independent  existence,  either  for 
the  tribunals,  the  army,  or  tlie  Church,  but  are  absorbed  in  the 
county.  No  trace  is  visible  of  the  representation  of  manors  as 
sucli  ;  for  the  great  Thanes  actually  form  for  the  purpose  of 
the  mihtia  their  own  divisions,  and  in  the  legal  system  their 
own  manoriii!  courts  ;  but  military  and  legal  duties  are  still 
legally  incumbent  upon  the  individual  under  Thanes.  Hence 
we  iind  also  no  trace  of  a  recognized  hereditary  nobility, 
neither  a  higher  one  for  the  great  Thanes,  nor  a  lower  one 
for  the  other  Thanes  ;  but  an  actual  inheritance  of  property 
and  inlluence.  which  both  actually  and  in  the  common  per- 
ception must  begin  to  appear  like  a  "  bu-th  rank."  *** 

•*•  As   to  the  component  parts  of  bronpht  with  them  a  numerous  train 

the    WitonaponnMe.  the  sijiniitures  of  of  Tlianes,  priLsts,  ami   others.     The 

the  tlecrf^'s  which  have  been  jiresorveil  asoiiuU-ucy   of   the    Bishojia   and    the 

to  us,  fiiveuutiu'ntit'inforniatiiui.  Tliey  preat  Thanes  sik-uced  the  voioe  of  the 

be«iu  ptnt-rally  witii  the  names  of  tiie  freemen  ami  tlie  ntinue.     Only  whore 

Myul    family  am!    the    bishops;    tlieu  anew   Kinir  was  to  be  ackuowled'^jed, 

fill  low  tiinsf  of  some  prinripig,  ihicex,  was  ti»e  acclamation  or  disisatisfactiou 

and  court  officials,  i.*-.  KMldormen,  and  of  the  bystanders  regarded  as  of  ajiv 

other   gn-at    Thanes.    Then    those   of  moment,  and  this  was  a  reminiscence 

"  mi7i7»M«,"  i.e.  Thanes,  thirty,  forty,  or  of    old   times.     An   elective  princij-le 

mori>  iu  number,  who  have  received  a  exists    only    among    tlie    subordinate 

writ  of  >ummons.  Th.- gn-atest  number  spheres,     lu  all  the  imporUmt  offices, 

of  sigmiturrs    that  has  bei-n  hitherto  on  the  one  side   the    neo<ls   of  army,' 

diwovcred  amounts  to  oMf  hundred  and  law  courts,  and  Church,  for  an  exten- 

Kix  :  frciu.nlly  we  meet  with  nvnuU^rs  sive  ixditical  system,  have  estjibli.-.hed 

between  ninety  and   a   hundred;  and  the   principle   of  royal   appointments, 

mon»  frequently  smaller  numbers  occur  and  on   the  other  side  the  social  law 

down  to  twenty  and  les^x;   in  connec-  prevails,    which     mmlities    the     over- 

tion  with  which  we  mu.-t  {mrticularly  weening  jwwer  of  pn^jK-rty  by  royal  ap- 

observe  that  very  often  s|)ecial  nsj«.^m-  pointiiient,  without  wliich  the  offices, 

blies  wer.    '    '  '  •    '"  r  the  ancient  divi-  as  t>n  the  continent,  would  have  been 

»''^"*  "'                       ;>.     As  in  the  case  appropriated    to    themselves    by    the 


«^f  the  >■  luMies   there    were 

also  bystauder*.  The  "  meu  "  of  the 
ounty  wert'  nearly  always  present, and 
itill    more     re^rularlv    'the    magnates 


magnates  on  a--couut  of  their  property, 
also  bysUuder*.  The  "meu"of  the  The  ju.lguunt  of  Palgrave  (vol.  i.  US) 
ounty  wert'  nearly  always  present, and       is  historicilly  correct. 
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The  indefiniteness  of  these  conditions  and  the  interminghng 
of  kiter  institutions  has  attached  various  fictions  to  the  Saxon 
Witenagemote.  Sometimes  it  is  described  as  a  House  of 
Lords,  sometimes  as  a  House  of  Commons,  and  at  any  rate 
as  a  legislative  and  tax-granting  assembly.  As  a  matter  of 
fact,  it  was  neither  of  the  first  two,  nor  was  it,  again,  in  the 
later  sense  of  the  term,  a  tax-granting  body;  it  was  rather 
a  Consilium  Rcfiis,  formed  out  of  the  leading  elements  in 
the  army,  in  the  law  court,  and  in  the  Church,  a  representa- 
tion, so  to  speak,  of  the  masses  of  property  according  as  they 
actually  fulfil  their  political  functions.  But  the  decided 
ascendency  of  the  great  Thanes  in  these  assemblies  is  un- 
mistakable, and  this  ascendency  compels  the  weaker  kings 
to  fill  the  great  offices  according  to  their  advice,  and  to  enact 
the  most  important  measures  according  to  their  counsel.  This 
aj)pears  the  more  distinctly,  as  with  the  decay  of  the  common 
military  array,  the  armed  force  becomes  concentrated  in  the 
great  Thanes  and  their  skilled  soldiery.  The  counterj)oise 
which  the  ecclesiastical  constitution  at  first  afforded,  after- 
wards loses  its  power.  Especially  after  the  conversion  of  the 
Danes  to  Christianity,  the  prelates'  sees  pass  even  more  com- 
pletely to  members  of  the  same  distinguished  families,  which 
on  the  secular  side  of  the  State  dominate  as  great  Thanes. 
Persons  and  tendencies  became  on  both  sides  more  homo- 
geneous. In  the  aimless  confusion  of  the  political  system 
under  iEthelred,  this  aristocratic  character  of  the  constitution 
becomes  established  ;  under  Cnut  it  is  an  accomplished  fact ; 
under  Eadward  the  Confessor  the  highest  dignity  in  the  realm 
is  but  a  shadow  kingship. 
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CHAPTER  VII. 

Z\)t  TDccan  nnti  Jpall  of  ibc  .^nglo-^nxon  IlinglJom. 

State  and  Church  should  knit  together  what  society  sepa- 
rates. The  vital  strength  of  a  political  system  is  there- 
fore to  be  measured  according  to  the  antipathies  which  it  has 
been  able  to  surmoimt.  These  were  in  England  less  antago- 
nistic than  those  which  the  dangerous  soil  of  the  Roman 
provinces  presented  to  the  Germanic  settlers  :  yet  the  Saxons, 
Angles,  and  Jutes,  had  also  to  struggle  on  the  British  Isle 
with  considerable  national,  social,  and  ecclesiastical  discord- 
ances, over  which  at  last  they  were  unable  to  gain  the 
mastery. 

I.  As  a  national  antfpat!)li  that  of  the  Keltic-British  element 
was  lirst  to  be  overcome.  The  barbarous  warfare  of  the  early 
cinturies  had  partially  annihilated  the  Romanized  Britons, 
partially  ousted  and  dri\en  them  back,  but  to  some  extent 
had  also  incorporated  them.  The  haughty  conquerors  now 
called  them  ''the  strangers,"  " waelen."  The  formation  of 
the  English  language,  in  which  many  words  relating  to 
domestic  life  and  the  occupations  of  women  are  of  British 
origin,  proves  that  the  Saxon  settlers  also  took  to  themselves 
native  women  for  wives,  without  giving  up  their  own  stronger 
tribal  peculiarities;  a  certain  number  of  the  Britons  were 
also  kept  as  servants.  "Where  the  Germanic  settlements  were 
only  partially  able  to  people  the  district,  even  British  land- 
owners rtmained  in  possession  of  their  peasant  farms,  or  at 
least  retained  a  holding  on  granted  land.  The  incorporation 
of  British  provinces  in  the  Christian  times  was  brought  about 
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generally  •  under  better  conditions.  Later  times  recognized 
even  a  higher  class-privilege  in  the  case  of  "  waelen  "  pos- 
sessing five  hides  of  land.  Christianity,  and  a  life  led  side 
by  side  for  centuries,  triumphed  over  national  animosity.  A 
consequence  of  this  intermingling,  however,  was  that  in  the 
great  province  of  Mercia,  the  Germanic  nationality  could 
not  form  its  political  system  with  the  same  uniformity  and 
durability  as  elsewhere. 

A  further  antipathy  arose  from  the  tribal  diversities  existing 
among  the  Germanic  settlers  themselves.  Angles,  Saxons, 
and  Jutes  originally  hardly  differed  in  their  language,  their 
law,  and  their  customs.  But  the  contrasts  became  somewhat 
more  sharply  defined,  after  the  individual  chieftains  with  their 
followers  and  soldiery  had  formed  small  states  upon  their 
own  possessions.  For  more  than  two  centuries  the  so-called 
Heptarchy  displays  a  picture  of  a  struggle  full  of  vicissitudes, 
in  which  the  chronicles  mention  not  less  than  a  hundred 
battles  and  campaigns ;  in  consequence  of  which  the  more 
peaceable  small  states  became  subject  to  the  three  larger  and 
more  warlike  ones.  It  was  highly  important  in  this  crisis 
that  as  early  as  the  end  of  the  seventh  century,  the  larger 
portion  of  the  Anglo-Saxon  Church  should  have  become 
united  under  Archbishop  Theodore.  After  the  ecclesiastical 
unity  had  worked  powerfully  for  a  century  and  a  half,  and 
prepared  the  way  for  political  unity,  the  country,  at  all  events 
as  far  as  the  Humber,  is  united  under  the  supreme  sovereignty 
of  Ecgberht  (827).  The  common  calamity  of  the  Danish 
wars,  and  the  common  deliverance  by  iElfrc'd,  comi)leted  the 
internal  blending  of  the  peoples.  The  brilhant  reign  of 
^thelstan  shows  us  the  old  tribal  diversities  truly  removed  : 
the  differences  of  the  Heptarchy  have  ceased  to  exist.  After 
Eadward  the  Elder,  the  union  of  the  formerly  separate 
National  Assemblies  has  been  successfully  achieved. 

But  meanwhile  a  new  antipatiiy  had  arisen  through  the 
invasions  of  the  Danish  and  Norwegiau  pirates,  who,  with  ever 
larger  armies,  succeeded,  after  endless  ravagings,  in  becoming 
masters  of  the  country  about  the  year  878.     The  southern 
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portion  of  the  kingdom,  it  is  true,  rouses  itself  under  iElfred 
to  victorious  strugf^les.  Jjut  the  hard-won  peace  between 
/lilfred  and  Guthrun  loads  only  to  a  division  of  the  kingdom, 
in  which  Norfolk,  SutTolk,  Cambridge,  Ely,  a  part  of  Bedford, 
and  griat  districts  in  Mercia  subject  to  Wessex,  were  given 
over  to  the  Danes.  A  relatively  small  number  of  the  foreign 
warriors  sought  to  establish  tlK-msi-lves  here  in  the  military 
settlement  of  the  "  five  Danish  burgs,"  Lincoln,  Nottingham, 
Derby,  Leicester,  and  Stamford,  with  which  were  at  times 
reckoned  York  and  Chester.  In  other  districts  the  more 
scattered  invaders  took  possession  wherever  possible  of  the 
greater  estates.  As  usual,  the  proprietary  class  was  espe- 
cially afTect(  d  by  the  conquest.  Still  on  the  whole  this  first 
stratum  of  J)anish  settlement  showed  itself  so  unstable,  that 
before  the  death  of  Eadgar  the  dynasty  of  the  Cerdics  had 
again  become  lords  of  the  Danish  provinces.  The  influence 
of  peaceful  settlement,  marriage,  and  above  all,  the  unceasing 
lalnmrs  of  the  Church  in  this  the  prime  of  the  Anglo-Saxon 
kingdom,  efl'ected,  except  in  a  few  places,  an  assimilation  of 
the  Danish  element.  The  independent  confederation  of  the 
])anish  cities  was  again  dissolved  after  the  subjection  of 
Leicester  and  York  (1)18).  But  under  /Ethelred  the  Unready 
there  was  a  second  period  of  invasion  by  Danes,  who 
were  superior  both  in  importance  and  civihzation  to  the 
rude  hordes  of  the  earlier  epoch.  The  result  of  varymg 
engagements  leads  (1010)  to  a  division  of  the  kingdom 
between  Eadmund  Ironside  and  Cnut,  in  which  the  northern 
portion  of  the  country  is  abandoned  to  the  Danes.  After  the 
nnn-der  of  Eadmund  the  southern  portion  also  submits  to  the 
powerful  Danish  king,  not  indeed  as  to  a  conqueror,  but  as 
to  "  one  chosen "  by  the  Witan  to  be  head  of  the  whole 
kingdom.  The  quarter  of  a  century  of  this  Danish  dynasty 
certainly  left  behind  it  weighty  consequences.  Though  the 
total  number  of  the  northern  invaders  did  not  perhaps  amount 
to  one-tenth  of  the  whole  population  of  the  country,  yet  a 
deeply  rooted  dis-union  had  arisen  in  the  leading  class,  a  dis- 
union which  was  all  the  more  fatal  in  its  consequences,  as  Cnut 
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knew  no  other  means  of  consolidating  his  rule,  than  Ly  mur- 
dering, banishing,  and  supplanting  the  popular  old  families. 
The  great  assembly  of  the  "Witan  of  the  kingdom  exhibits 
from  that  time  forward  a  curious  mixture  of  Danish  great 
Thanes  with  Saxon  Lords  and  Prelates,  whose  respective 
ideas  and  interests,  although  not  described  by  the  laconic  his- 
torians of  the  times,  can  be  gathered  from  the  events  of  the 
period.  This  internal  disunion  divided  the  old  mother  country 
of  the  dynasty  of  Wessex  less  than  the  rest ;  but  the  great 
territory  of  Mercia,  owing  to  its  always  mixed  population, 
and  to  the  Anglo-Danish  Thaneship,  became  a  region  upon 
which  no  reliance  was  to  be  placed  in  times  of  serious  danger. 
Things  were  worst  in  the  northern  districts,  in  which  there 
was  an  almost  undistinguishable  blending  of  tribes  which 
might  easily  lead  ambitious  governors  to  declare  themselves 
independent.  Under  Eadward  the  Confessor  the  prominent 
Danish  element,  coupled  with  the  opposition  against  the 
hierarchical  tendency  of  the  Church,  appears  in  the  family 
of  Earl  Godwine,  which,  being  in  possession  of  the  great 
governorships,  had  now  reduced  the  kingship  to  a  mere 
shadow  of  sovereignty.  (1)     The  antipathy  of  the  nationalities, 


(1)  The  antipathy  of  tlic  natinnalities 
is  priiiiiiiily  dcpeiKieiit  upon  the  cuii- 
tinuauce  of  the  British-Keltic  national 
element  (Lappenber^,  i.  122,  et  eeq., 
104  Kf'i).  A  statistical  proof  of  the 
strenj^th  of  tlie  Iveltic  eliinent  is  no- 
where to  he  found.  In  tlie  languafje, 
in  which  Whitakcr  considers  tiiat 
there  are  still  three  tiionsand  words  of 
British  origin,  it  is  evident  tiiat  the 
numerous  Gaelic  words  relating  to 
domestic  life  and  small  domestic  occu- 
I)ations,  point  to  niairiiigc  witii  ISritish 
women,  or  to  British  tlomestic  servants. 
In  general  it  was  the  western  counties, 
towards  tiie  borders  of  Wales,  wliicli 
showed  an  intermixture  witli  the  ivcliic 
element.  It  is  es[)ecially  prominent  in 
the  counties  of  Dorsit,  Somerset,  Wills, 
and  Devon,  wiiicli  vl']lfre<l  the  Great 
was  tiie  tir.st  to  incorporate,  and  also 
in  Cumberland.  The  tribal  tlivcrsities 
of  the  Angles,  Saxons,  and  Jutes,  are 
exhau.'itiveiy  treatetl  liy  Lappenlicr^,  i. 


S.'^-IOS.  In  the  Anirlo-Saxon  statutes, 
the  traces  of  it  are  hardly  discernible. 
The  tribal  contrast  in  the  kingdom  of 
the  Anglo-Saxons  and  Danes  apjwara 
of  no  gnat  importance  in  the  treaty 
between  Kadward  and  (lUlhrun  (ImIw. 
( t  G.  o,  G-Si).  lu  Cnut's  day  a  dif- 
ferent fine  is  mentioned  for  the 
"Irinoda  necexnilan,"  Cn.  ii.  05;  for 
denial  of  justice,  Cn.  ii.  15,  sec.  i. ;  for 
Il''iiii>'urn,  Cn.  ii.  (j2 ;  ditlVrcnccs  ex- 
isteil  in  the  royal  privilege-),  Cn.  ii.  15; 
and  in  liie  purgation  Iimui  accusation 
of  treason  against  the  king,  .Kthlr.  xi. 
;{7 ;  for  security  In  the  case  of  thefts. 
Willi,  i.  H.  sec.  it ;  i.  21,  sec.  2.  Already 
in  the  earlier  Danish  period  Kadgar 
had  secured  to  the  Danes  the  preser- 
vation of  their  law  (I'Mg.  iv.  12,  1:5). 
In  still  greater  measure  was  this  the 
cast'  in  the  secoml  period  ;  notably  iu 
Cnut's  reign,  in  which  a  Dane  law 
"  Dttuelage,"  as  a  eollectivo  exjuession 
for  certain  special  legal  maxims  (I'ro- 
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lunvevcr,  became  nlikc  injurious  to  botli  dynasty  and  kingdom, 
when  it  coincided  with  another  disintegrating  force. 

II.  Tliis  was  tlie  social  contmst  of  the  propertied  classes, 
which  for  centuries  had  hcon  undermining  the  Anglo-Saxon 
commonwealth  in  its  very  foundations.  In  many  districts  the 
first  settlement  had  laid  the  foundation  of  a  free  peasantry  in 
a  comparatively  weak  manner.  The  customary  forms  of  the 
military  and  judicial  system,  under  the  feuds  of  the  Heptarchy 
had,  in  almost  ecpuil  degrees,  contributed  to  the  degradation 
of  the  smaller  landowners.  Ecgherht's  kingdom  was  already  in 
great  districts  entirely  portioned  out  into  estates  and  manorial 
possessions.  The  great  misery  which  both  epochs  of  the 
Danish  invasion  spread  over  the  country  brought  about  the 
almost  universal  ruin  of  the  small  freeholds  which  then- 
existed,  the  result  of  which  was  seen  in  Cnut's  laws  and 
manorial  grants.  The  strength  of  the  freedom  of  the  common 
people,  the  self-respect  and  the  martial  excellence  of  the 
Anglo-Saxon  Ceorl,  diminished  from  century  to  century,  in 
spite  of  the  guardian  power  which  the  King  wielded.  Even 
the  prosperous  times  of  the  monarchy  only  delayed  but  did 

vincial  law)  is  distiiigtiished  from  the  |xip»ili\tion  callc<l  them  "  Danes,"  from 

**  West    yuxcnulapf,"    ami     fnnii    tlie  thf    nearest    0(iaat    fr>m    whicli    tliey 

*•  Merchenalayo."    That  tliese  were  not  fciileil,    without   inquiring   concernnig 

tlii>r<)uj;lily    difl'erent    eystcnis   of    the  Uio  more  distant  hiiuis  from  wliich  they 

whole  (.'ivil  Law  is  provtd    by    state-  frt^irted.     Wire  all    the    formations   of 

nientii  as  tu  the  real  uuaning  of  tluso  words  and  syllahhs,  which  in  proper 

difftrences.      A  further  tribal    atliiiity  names  and  names  of  places  are  quite 

l)t'twwn  the  invaders  from  tlie  Scundi-  as  much  "An;;lish"  as  "Danish,"  to 

navian  lands  and  the  .Vngles  an<l  Jutes  be  taken  as  evidence  of  Danish  origin, 

of   the  first   settlement,   existed    from  qinte    liidf  of  Knglan<l  could   be   de- 

the    very    first,     lu    bier    times    this  scribid    a-t    Danisli,   and   the    Anglo- 

qutstion  has  l)ecome  the  sul»ject  of  a  Siixon     element     represented    as    the 

jmrly  controversy,  in  whicli  an  attempt  declining   and    subordinate  one.     {Cf. 

was  made  to  prove  tliat  tlie  Ciennauio  contra:    Donaldson,    "En^rli.-'h   Ethno- 

fouudation  of  Kngland  was  not  attri-  graphy,"     Cambridge    I-l-.>-a\s,    1856.) 

bulable  to  the  .Vngles  and  Saxons  (i>.  The  Danish  elem«-nt  certainly  prei>on- 

tlie  fonuer    iidiabitants  of   Schleswig-  derated   in  Norfolk  and   t»utiolk,  and 

HolsttMu),  but  to  the  Danes  and  Den-  ah'Ug    the     coast     line    betwii-n    the 

mark  (K.  1.  H.  Worsiae  "An  account  HumU-r  and  tli<'  Forth;  it  may  divide 

ot  the  Dane:«  and  Norwegians  in  Kng-  the  north  ami  north-west  fairly' c-qually 

land."  1S02).    The  Norsemen  who  from  with  the  Anglo-Siixon.     Tlie  iomputa- 

the  eighth  to  the  eleventh  century  dis-  tion    which    gives    the  number  of  the 

nuiett^l  Euri>|H>  are  hordes  of  the  great  Norst>men  win*  8taye<1  in  the  country 

Teutonic    family,    who,   coming    from  at  two  hundred  thousand,  is  probably 

Norway,   D«nmjirk,   ami    S»t>lin,   in-  rather  too  high  than  too  low. 
fcDted  llic  coDtiuenl.   The  Anglo-Saxon 
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not  prevent  this  process  of  dissolution.  As  yet  no  civic  and 
industrial  life  was  able  to  develop  itself,  to  raise  the  ancient 
freedom  to  new  strength  and  new  honour  upon  the  foundation 
of  new  modes  of  property.  No  new  principle  of  military 
service  had  been  discovered,  which  should  prevent  it  from 
exercising  a  destructive  influence  upon  the  smaller  landowners. 
Thorough  reforms,  such  as  the  Carlovingian  laws  attempted, 
appeared  in  England  less  urgent,  because  its  insular  position 
continually  induced  carelessness.  The  mild  sway  of  the  royal 
race  of  Cerdic,  under  the  advice  of  their  sj^iritual  and  secular 
Thanes,  was  ever  averse  to  violent  aggression,  and  only  cared 
for  a  well  ordered  administration,  without  touching  the  legal 
basis  of  the  military  system,  viz.  vassalage  and  a  popular 
army.  Cnut's  energetic  nature  preferred,  when  in  peril,  to 
rely  for  the  support  of  the  royal  throne  upon  a  mercenary 
guild  of  three  thousand  Huscarls,  which  could  find  no  per- 
manence among  the  popular  customs,  the  conditions  of  pro- 
perty, and  the  finances  of  the  time.  The  militia,  however, 
continued  in  its  wonted  groove.  Cnut  had  also  found  it  advis- 
able to  conclude  a  peace  with  the  Church.  In  like  manner 
he  allowed  the  accumulation  of  landed  property  to  go  on 
without  interruption.  Like  a  meteor,  therefore,  the  pheno- 
menon of  the  powerful  Norse  king  passed  by,  Avithout  solving 
any  one  of  the  problems  of  this  political  government.  Still 
less  capable  of  such  a  task  was  the  weak  rule  of  the  last  heir 
of  the  old  royal  house  of  Wessex.  (2)  Under  the  feeble  rule 
of  Eadward  a  third  antipathetic  force  comes  into  great  pro- 

(2)  For  the  social  forces  opposed  to  inpr  public  lueds.     The  same  picture 

the    coiittitution    I     must    refer    my  is  drawn  liy  Lappouborfj,  i.  IGO;  r/'.  nlso 

readers  to  the  picture  fiivcn  in  cap.  iii.  Stuhhs,  Const.  Hist.,  i.  211.     "The  co- 

of  tlic   local   hmd  distril)utioii.      This  hesion  of   tiie  nation  was  greulcist  in 

wa.s  tiic  i)riniary  evil  which  the  Anglo-  the  lowest  ranges.      Family,  tnwnshii), 

Saxon  8tate,  in  spite  of    its  uumerous  hundred,  county  lield   together   when 

excellent  supports,  could  not  hope  to  Faltiorman  wasstrugglinirwitii  Eald«>r- 

eradieate  {vidu  Kemble,  i.  2r)2).     Wil-  man,  and  tiie  King  was  left  in  isolated 

liamofMalmesbury,.says  of  the  national  dignity.     Kent,  Devtmshire,  Northiun- 

assemblies  of  this  time,  that  as  often  bria  had  a  corporate   life  which  Kug- 

as  the  Eorls  assembled  in  council,  the  land  had  not.  or  which   she  could  not 

one  chose  this  and  the  other  that  topic;  bring  to  action  in  the  greatest  emer- 

tlicy  were  seldom  agreed  in  any  good  geiicies.  The  WitenageinOterepreseuted 

opinion;    they  deliberated   more  con-  the  wisdom,  but  concentrated  neither 

cerniug  domestic  treiwou  than  concern-  the  pnwer  nor  the  will,  of  the  nation." 
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niinonce,  the  way  for  which  was  prepared  in  the  course  of 
the  preceding  generations. 

III.  This  was  tiie  opposition  of  the  ccclcsinstic.il  to  tijc  tonal 
powiT.  From  the  eurlic  st  times  the  Churfli  iuul  bfcn  the 
reconciling  element  among  national  antipathies;  she  had 
helped  the  triumph  over  the  smaller  dynastic  states ;  she 
had  shown  herself  in  the  early  Danish  times  once  more  as  the 
reconciling  polity-creating  power.  But  the  Church  could 
never  have  attained  to  this  powerful  position,  except  upon  the 
])road  basis  of  landed  property  ;  this  property  to  the  extent 
of  about  one-third  in  the  kingdom  was,  in  the  later  Anglo- 
Saxon  times,  in  her  hands.  Her  higher  tasks  were  thence- 
forth entangled  with  interests  of  property,  which  in  two 
directions  opposed  the  demands  of  the  State.  First  of  all, 
the  Church  was  the  chief  impediment  in  the  way  of  changes 
in  the  military  system,  which  were  every  day  more  urgently 
nctdcd.  for  she  absorbed  through  her  expansion  the  posses- 
sions of  the  State  in  the  Folkland,  and  so  deprived  the  sove- 
reign of  the  means  of  keeping  on  foot  the  requisite  number 
of  skilled  warriors  ;  this  was  admitted  by  Bieda  even  in  his 
time.  The  modest  share  borne  by  the  Church  in  the  decayed 
militia  was  not  sufliciont ;  there  was  needed  besides  for  the 
military  requirements  of  the  day  a  very  great  increase  in 
the  numbers  of  the  Thanes.  But  the  powerful  interest  of  the 
Church  was  antagonistic  to  any  fresh  distribution  of  the  mili- 
tary burdens ;  for  every  firm  and  mure  just  distribution  on 
the  landed  property  affected  first  of  all  the  possessions  of  the 
clergy,  who  were  little  inclined  to  make  sacrifices  for  such 
ends,  and  still  less  to  allow  a  secularization  of  Church  lands. 
And  yet  no  permanent  military  constitution  was  possible  with- 
out serious  demands  upon  Church  property.  It  would  have 
required  a  violent  reformer  to  beat  down  the  opposition  the 
spiritual  Witau  would  make  to  such  changes  ;  in  short,  the 
monarchy  in  this  critical  centm'y  lacked  its  Pepin  or  Charles 
Marti  1. — In  another  direction,  the  Church  assisted  still  fuither 
the  expansion  of  "  landlordism"  in  the  legal  system.  Being 
herself  in  i>ossession  of  privileged  lordships  and  estates,  she 
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contrived  to  gain  before  all  else  an  extension  of  the  power  of 
private  jurisdiction ;  and  in  conjunction  with  the  secular  mag- 
nates she  thrust  down  the  free  people  deeper  and  deeper  into 
the  condition  of  a  dependent  tenantry.  The  entry  of  the  most 
noble  classes  into  the  Clmrch  had  been  a  blessing  in  those 
times,  during  which  she  had  to  accomplish,  in  the  face  of 
violent  selfishness,  the  great  task  of  educating  the  people. 
But  after  she  had  herself  become  the  greatest  propertied 
power,  and  especially  after  Danish  times,  she  appears  ever 
more  deeply  bound  up  with  the  interests  and  the  dissensions 
of  the  order  of  Thanes,  in  whose  factions  she  took  part  in  a 
very  worldly  manner.  This  worldly  mindedness  is  indeed 
opposed  in  the  Church  by  a  strong  ascetic  tendency.  But  this 
new  tendency  is  a  Eomanizing  one,  which  finds  its  ideal  head 
in  Eome,  and  in  the  struggle  between  Dunstan  and  Eadwig 
does  not  shrink  from  humbling  the  power  of  the  King.  The 
Church,  in  the  reigns  of  Eadgar  and  Cnut,  had  become  already 
a  buttress  of  the  temporal  power.  Romish  views  and  Bomish 
proclivities,  the  traditions  of  the  Roman  empire  and  a  capital 
of  the  world,  the  legislation  of  the  emperors  and  the  jiopcs, 
have  all  become  part  and  parcel  of  the  aims  of  the  Anglo- 
Saxon  clergy — aims  which,  from  personal  inclinations,  E ad- 
ward  the  Confessor  was  only  too  ready  to  furtlicr.  About  the 
middle  of  the  eleventh  century  all  these  hostile  elements  in 
the  State  presented  themselves  in  such  a  combination  that  a 
strong  will  alone  would  have  been  able  to  cope  with  them. 
The  reign  of  Alfred  the  Great  and  his  immediate  successors 
had  pointed  out  in  all  dei)artments  the  direction  reforms  must 
take  in  order  to  restore  to  the  State  its  waning  power.  But 
the  dynasty  of  Cerdic  was  not  destined  to  remain  the  creative 
power  in  England  bej'ond  the  single  century  of  its  glory. 
Whilst  want  of  public  spirit,  disputes,  and  open  violence  were 
conspicuous  at  all  points,  the  Anglo-Saxons  in  this  critical 
period  experienced  the  misfortune  of  having  a  personally 
incapable  royal  family.  The  settlement  of  the  warlike  Banish 
Thanes  had  severed  the  ties  which  once  bound  the  Anc:lo- 
Saxon  magnates  to  the  royal  house.     Beside  them  stands  a 


Const  it  utimnl  History  of  England. 


l)o\vcrful  and  intriguing  bund  of  Prelates,  who,  associated  witli 
tlie  families  and  proprietary  interests  of  the  nobles,  are  bent 
on  the  consolidation  of  their  own  power  internally,  and  the 
insuring  of  their  own  privileges,  whilst  externally  they  aim  at 
extending  the  sphere  of  their  power,  partly  by  a  closer  union 
with  Home,  and  partly  by  an  alliance  with  the  Norman  duke. 
With  the  decay  of  the  old  county  constitution,  with  the  ever 
Btronger  oppression  and  deeper  humiliation  of  the  freemen, 
national  feeling  and  national  strength  sink  down,  and  the 
country  is  pr('i)ared  for  becoming  the  prey  of  the  foreign 
conqueror.  It  is  always  the  military  constitution  which  is  the 
weakest  point  in  this  organization  of  the  Anglo-Saxon  State, 
a  weakness  which  shows  itself  in  the  fact  that  the  united 
kingdom  could  never  entirely  obtain  the  mastery  over  its 
IJritish  and  Scotch  neighbours  on  the  borders.  All  the  good 
institutions  fall  into  decay,  the  burghs  and  strongholds  are 
neglected,  and  the  soldiers'  guild  of  Cnut  is  soon  dissolved. 
A  few  decades  of  peace,  and  the  non-appearance  of  any  foreign 
foe,  appear  sufficient  to  cause  a  relapse  into  the  old  state  of 
cart'lessness  in  which  men's  minds  are  only  occupied  with  the 
struggles  of  the  nobles,  and  with  the  Church.  From  Church 
and  State  harmony  and  self-dependence  have  disappeared.  (3) 


(!i)  As    to    tho    ecclesiastical    atiti-  love    to   describe   the   rnu^h    national 

witliies  of  litf  r  times,  cf.  t'huptcr  V.,  manners,  the  dnuikeniiess  and  coarse 

ote  ••.    I'ndi'r  King  Ka(l<iar  iutcrnal  debauchery  of  the   nation.     Eudward 

ace  and  order  are  certainly  restored,  tries  to  escajx-  from  the  secular  high 


oiit  tliis  is  apjmrently  due  to  the  fact  life  of  his  times   into  quiet  monastic 

that  Archbi^h<>I)  Dtinshui  rules  in  tho  rest;    but    there    apiin    the    national 

Kinjr's  name.     DuriuE:  the  lonp  miser-  Anglo-Saxon  feeling  of  the  clergy  in 

able  |M  riinl  of  vKtlu  Ired  II.  the  prelates  tlieir  deviation  from  the  Roman  Cliurch 

in  gem  rul  appear  ilevoid  of  diameter  annnys  him.     Hi-  is  a  foreigner  in  his 

Hiiil  untrustworthy.     In  the  statutes  of  manner  of  life,  and  he  surrounds  him- 

tlu'i««<   times   the    moral    condition    is  self  with  tlie  friends  of  his  youth,  and 

visible  in  the  serious  warnings  which  with  French  chaplains,  whom  he  makes 

nrr  »(i|MM'ially  addre8.>ied  to  the  clergy  Bishops.  The  court-language  is  already 

(.Ktblr.  V.  1.  trq.  ;  iv.  2;  Cn.  i.  6,  iH).  Fr.mkish.     Frankish  Ik^Iv  gu;irds  and 

In  Kudwnrd  theConft>ssor,  as  well  as  in  Fnuikish  gerofas  of  the  burghs  at  last 

(Ji^lwinr  and  his  military  di pindents,  drive   the    Dani.*h   Thanes   into   open 

HTv  emlxxlieil  two  great  eontmsts  in  the  opp<^siti<>n,  which  ends  with  the  victory 

life  of  the  later  Augli>-Saxon  |>eriixl.  of(io«lwine;  and  the  Kim;  isheucefortli 

Tho  Kinir.  edurated  in  exile  ujion  the  placed  under  the  guardian^hip  of  the 

*•■   '     ■    ■  -  dissrusteil  with  the  secular    magnates.      According    to    a 

"  1  manners  of  the  An-  cretlible   reconl,   in  his  last  hour  the 

t;'i  _    ;•.!  s;  and  the  ch  rical  childless      Eadward     appointed      his 

rhioDiciers  with  iheir  Norman  leanings  brother-in-law  Harold   to  be  his  sue- 
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Dismal  indeed  as  the  picture  of  the  last  generation  appears 
to  an  historian,  yet  out  of  the  confusion  of  this  epoch  two 
bright  features  gleam  forth,  features  which  the  changes 
wrought  by  time  have  not  been  able  to  efface.  The  first  is 
the  preservation  of  the  Germanic  judicial  system  which  still 
surrounded  personal  freedom  with  protecting  barriers.  Judg- 
ment delivered  by  peers  {pares)  and  the  forms  of  compurgation 
might  fail  the  weak  man  as  against  the  powerful  man ;  but 
they  remained  a  strong  bulwark  against  the  arbitrary  action 
of  royal  and  manorial  magistrates.  Even  in  the  beginning 
of  its  decay  the  Anglo-Saxon  judicial  procedm-e  still  gave  the 
impression  of  a  fair  trial ;  accordingly  it  was  for  this  reason 
that  the  fundamental  principle  of  "trial  by  peers  "was  ever 
jealously  clung  to  by  the  heavily  burthened  ceorl,  as  the  point 
which  alone  lends  value  to  the  legal  conception  of  freedom. 
Even  in  the  greater  lords'  courts  the  old  ordo  judiciorum 
appears  to  have  kept  its  place.  A  formal  court  assembly  of 
the  soccagers  (theningmanna  gemot)  is  indeed  mentioned  in 
the  case  of  royal  soccagers  (Cod.  Diph  1258).  The  feelings  of 
the  Anglo-Saxon  Thanes  did  not  incline  towards  arbitrariness 
and  severity,  and  the  later  accounts  show  us  at  least  that  in 
the  private  courts  a  regular  practice  had  become  formed,  as 

cesser.     But  Norman  writers  suppress  Thanes  and  people,  still  held  together 

or  deny   this   decisive   fact.     On    the  more  than  ehscwhero.     When  tlie  preat 

other  side  a  former  verbal  promise  is  array  of  tiie  Norman  duke  had  already 

quoted,  which  Eadward  is  supposed  to  set  foot  upon  Knjjlisii  soil,  tlio  nnlitary 

have  given  in  favour  of  the  Norman  array    of    Jlercia,    and     the    greater 

Duke  William,  and  which  Harold  is  number  of  the  secular  magnates  still 

said  to  have  acknowleged  with  weighty  held  aloof  from  the  conflict  in  faithless 

oaths,  when  he  found  himself  by  chance  neutrality.      The    decisive    battle    of 

in   the   power  of  the   Norman   duke.  Hastings  (Senlac)  was  only  a  struggle 

'J'he  latter  part  of  Eadward's  reign  is  a  made  by  the  peasant  army  of  Wessex, 

network  of  intrigues   within   the  oli-  with    numerous    followers    and    mer- 

garchy,  among  whicli  a  portion  of  the  cenaries.      The     men     of    Kent,    the 

high  born  clergy  already  regarded  with  national  army,  in  the  conBciousness  of 

hope  the  Norman  duko  and  tlie  mw  lighting    for    the    national    existence, 

Fraukish    culture.     A  number  of  the  struggled     with     a     peruisteneo     and 

spiritual  lords  had  long  since  turned  to  bravi  ry  which  seem  to  show  tljat  with 

tlie   rising   sun,  and  prepared  for  the  all  the  dissensions  and  degeneracy  of 

open  espousal  of  the  Conqueror's  cause.  the   ruling  classes,   the  heart    of  the 

In  the  decisive  struggle  for  the  national  Saxon  people  generally   was  healthy, 

existence  of  the  realm,   Harold  found  A    strikiug   picture    of    this  decisive 

himself    almost     entirely     dependent  struggle  is  given  by  Freeman  ("  Nor- 

iipon  the  strt'ngth  of  tlu^  old  kingdom  man  Conquest,"  iii.  4.^0-507). 
uf  Wessex,  in  which  !?tate  ami  Church, 
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well  fts  a  manorial  By  stem,  which  differed  according  to  the 
locality.  Tlic  confcdoruto  clement  in  the  tithings,  and  in  the 
variouH  voluntary  unions  or  guilds  into  which  the  inhabitants 
round  the  hurglis  entered,  preserved  some  vigour  to  the  institu- 
tion for  maintaining  the  public  peace.  The  second  permanent 
legacy  was  the  development  of  family  life  and  of  the  character 
of  the  people  by  the  national  Church.  It  is  true,  that  in  no 
other  Kurojiean  country  had  the  conversion  to  Christianity  left 
behind  it  such  deeply  rooted  and  enduring  effects  as  here. 
This  fact  is  only  apparently  concealed  by  the  later  attitude  of 
the  superior  clergy,  and  by  the  faithlessness  of  Danish  Thanes, 
in  whom  the  new  Christian  dogmas  had  not  yet  overcome  the 
old  spirit  of  Odin-worship.  But  so  far  as  the  Christian 
clement  was  permanently  blended  with  the  national  Anglo- 
Saxon,  there  was  manifest  in  high  and  low  a  moral  core  of 
benevolence,  truth,  and  faith,  which  found  expression  in  the 
mild  sway  of  the  Anglo-Saxon  lords  as  contrasted  with  the 
rule  of  their  greedy  successors.  On  these  fomidations  it  was 
possible  to  build  up  afresh  a  vigorous  monarchical  system. 
But  what  the  weak  and  expiring  dynasty  of  the  Cerdics  was 
unable  to  compass  was,  through  the  dispensation  of  Pro- 
vidence, to  be  vouchsafed  to  this  country  by  the  hand  of  a 
foreign  conqueror. 


(  ii^>  ) 


SECOND    PEEIOD. 
THE  ANGLO-NORMAN  FEUDAL  STATE. 


CHAPTEK  VIII. 
^jbe  ^ropfttg  33ascs  of  tfjc  Norman  JF^utinl  ^tatc' 


William  I.,  1066-1087 
William  II.,  1087-1100 
Henry  I.,  1100-1135 
Stephen,  1135-115'1 


Henry  II.,  1154-1189 
Richard  I.,  1189-1199 
John,  1199-1216 
Henky  III.,  1216-1272 


With  this  period  State  and  society  enter  into  new  relations. 
The  Anglo-Saxon  Commonwealth  appears  suddenly  invaded 
by   a    conquest,   by  the   thrusting  in   of  a  tribe   originally 


*  From  the  sources  and  literature  I 
may  specially  mention — (1)  (a)  The 
so-called  "  Lr{irs  et  ronsu.efuclines  quas 
WiUielmns^rcx poM  ail<iui»itio)temAnrjUic 
omni  popido  AiKjlorum  conresait  tenen- 
das,"  for  tlie  most  part  not  new  de- 
crees, but  Anglo-Saxon  law,  in  so  far 
as  it  was  recognized  by  the  Conqueror 
(with  certain  adilitions,  for  exanijile, 
c.  22,  31)  in  a  Latin  and  French  text. 
To  those  is  added  (/))  a  sliort  statute 
having  reference  to  tin;  criminal  pro- 
cedure between  English  and  Franks 
in  an  Anglo-Saxon  and  Latin  text; 
(c)  "  Carta  Wilhdmi  ConqutKforis  de 
quihiiKditm  mtatutis,"  etc.,  in  Latin  text, 
with  distinct  traces  of  interpolation; 
(rf)  Carta  Wilhilitii  concerning  the 
separation  of  the  spiritual  jniisdiotinn 
from  the  temporal,  which,  according  to 
Spelmnn,  must  be  placed  about  tho 
year  1085  (rf.  Schraid,  "  Gesetze  der 
Angelsachsen,"  Ivi.  to  Ixi.  anfl  the 
copy  pp.  322-357).    Without  doubt  the 


first-named,  "  Leges  WUhdmi "  contain 
real  ordinances,  which  have  only  in 
later  times  been  brotight  into  tho  form 
of  a  continuous  statute.  The  genuine 
oriiiinals  are  to  be  found  repriuted  in 
Stubbs'" Select  Charter.^"  pp.  83-85. 
The  so-called  '■'■Lories  llenrici  I.  et 
Eilnardi  Confeamrh"  are  private  works 
dating  from  the  twelfth  century,  con- 
taining Anglo-Saxon  law  as  applied 
under  Norman  ride,  and  hence  given 
undi'r  tlic  Anglo-Saxon  records  of  law. 
(2)  Tlio  legal  works  of  Norman 
jurisprudence  are,  Glanvill,  "  Trac- 
tatuH  de  L<'(iihuii  et  conKiD'tiidiiiihiis 
Aiitfli.T  tempore  llenrici  IL  coinpositux" 
upon  the  jiroccduro  in  the  Curia 
liKjia,  printt'tl  among  others  in 
I'hillips'  "lIt>tory  of  English  Law," 
vol.  ii. ;  Bracton,  "  L>e  LeijUms  et  con- 
surtndiniliuA  AiKjlix"  (London,  1610), 
an  exhaustive  exposition  of  the  private 
law  and  procedure  of  the  period  from 
1210-1255  (a  new  edition  by  Travers 
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northern,  whicli,  on  the  soil  of  Normandy,  had  adopted  French 
hinj^iiaRc  and  custoraa,  and  brought  over  with  it  a  peculiar 
military  and  hgal  system.  The  Duke  of  Normandy  is  recog- 
nized as  King  of  England  by  a  formally  summoned  National 
Assembly.  The  old  controversy,  whether  William  the  Bastard 
conquered  England,  or  under  what  other  title  he  acquired 
possession  of  the  country,  may  be  considered  as  decided  by 
the  Conqueror  himself,  who  declared  that  he  had  entered 
upon  the  possession  of  the  country  as  the  designated  testa- 
mentary heu:  and  legitimate  successor  of  King  Eadward. 


Twiw);  Brittnn  {VA.  l)y  NichoUs, 
ISO't)  and  Flutn,  two  iibridpt-d  liiw- 
Imoks  dutiiij;  from  the  tiniu  i»f  Kil wiinl  I. 
A  K«"»"n»l  Hurvc-y  of  tlio  Icpal  Hourcoa 
of  tliia  p'-rioil  occurs  in  Dioncr,  "Engl. 
GcHclnvorinnGor.,"  vol.  ii.  App.  vi., 
pp.  h'.i  '.»;•.  A  copinna  survey  of  the 
liistory  of  tlic  French,  Nonniin,  and 
KtiKlish  Hourcca  of  liiw  is  i^iven  by 
Ilrunnor  in  Von  IIoItzi-ndortF.-s  "  Kncy- 
klo|KD<lic."  ii.  4.  A  new  contribution 
to  tlic  collection  of  the  sourcoa  is  M.  M. 
Hijldow's  "  I'lofita  AngloiiorinanHica 
from    Will.    I.  to   Rich.  I."   (London, 

i.s7;t). 

(3)  Stiite  Trentics  and  Admini.stra- 
tivo  Kocorda  of  the  Xorraan  times  in 
Hyracr's  "  F.riltra,  roiircnlioiifg,  litterm 
etc."  (new  ed.  I  Shi  to  1S;{0;  ;{  vols,  in 
«  p;irta,  a.d.  lOtJG-lli'.M).  The  admi- 
niMtriitivo  rec«irils,  wliioh  from  King 
John  downwards  wore  chronologically 
enrolled,  and  li«t«dy  in  part  describetj, 
and  in  part  publishe<l  by  the  Heconl 
("onuni-s.-ion,  fall  into  the  following 
|>rinci|>;kl  gmups:  (1)  Patent-MlU  fmm 
rjOO-llS.;,  formerly  pr.sirve.1  in  the 
T«»wer,  eontaiiung  the  regular  acta  of 
<tovernmint  inohisivo  of  foreign  trea- 
ties, granta  of  otMci  8,  privilege^,  etc. 
Cf.  "  A  de.'<cription  of  the  Patont-rolla 
in  the  Tower  of  Lon  Ion,"  bv  Duffus 
Hirdy,  (is:?:.)  "  liotuii  lilhrarum 
rltiuMimm  in  lurri  L<>wliutni>i  rtf.*«r- 
r<Ui," 2  vols.  (2)  Liw  Court  rctx^nls  and 
pIeH«  since  Hen.  II.,  printed  in  part, 
*•  I'laritorHin  aU)rfriiitio"  (London, 
ISll);  "  Rotuli  riirtjr  miii"  ed.  Pal- 
grave.  (:■•■•'  .'  -  "  ;  '1'  - 1... 
tion.s  of  t  t 

(R-ahU  .    :..,  .lij. 

Rnt%tlu*  i'l/ijr.  etc.).  in  ad>iition  the 
"  thaiotpu  fir  Sraecario  "  in  M.adox  ; 
-The  lIi»tory  and  Antiquities  of  the 


Exchequer  of  the  Kings  of  England," 
2  vol.s.  (London,  IIG'J)  is,  through  the 
reliable  reprint  of  the  Records,  a  book 
of  great  general  value.  As  to  the 
State  Laud  Register,  Domesday  Book, 
see  note  ***. 

(4)  Treatises  on  the  History  of 
English  Law  :  Sir  M.  Hale's  "  History 
of  the  Common  Law,"  2  vols.  ed.  Rim- 
mington  (1794);  Reeve's  "History  of 
the  English  Law  "  (3rd  ed.,  IS  14).  A 
curious,  but  m>ich  used  and  useful 
collection  is  to  be  found  in  ''  Ilenriri 
S))*'lmnnni  Codex  leginn  fterum  i>(atu- 
toritin  reijni  Anglix  ah  ingressu  Gui- 
I'hni  I.  wqiie  ad  anniun  9  Umr.  III." 
Printeil  from  Spelman's  pajv?r3  by 
Wilkins,  p.  2S1  it  neq..  and  in  Howard, 
"  Ancieiines  loix  des  Fran(;ois."  Rouen, 
ITGt),  Vol.  ii.  pp.  120-42S.  An  excel- 
lent oxjHisition  of  the  sources  with 
intnuluctions  is  that  by  Bishop  Stubbs, 
"Select  Charters"  (1S74).  pp.  79^25. 
For  the  legal  proceilure,  rf.  M.  M.  Bige- 
luw,  "History  of  the  Procedure  in 
England  from  the  Conquest  "(London, 
ISSO);  Forsyth.  "  History  of  the  Trial 
by  Jury  "  (new  ed.,  lS.'i7) ;  Brunner, 
"  Entstehung  der  Schwurgerichte " 
(1S72). 

(o  General  History  of  England : 
Lyttlet<in.  "  History  of  Henry  H." 
(London,  1767),  3  vols. ;  Hallam, 
"Middle  Ages,"  cap.  viii.:  Lappen- 
berg  Pauli,  "Geachichte  von  Englaml," 
vols.  ii.  and  iii.  The  principal  work 
on  this  j>eriod  is  Freeman'a  "  History 
of  the  Xorman  Conquest  of  England," 
vols,  i.-vi.  (the  first  two  volumes  in 
the  3nl  eilition).  Important  additions 
for  the  Xorman  period  are  also  given 
by  Stubbs,  "  Coustitutioual  History," 
Tola,  i.,  ii.  (1874). 
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This  was  the  only  manner  in  which  the  new  monarch  could 
gain  the  permanent  obedience  of  his  new  subjects  and  make 
a  stand  against  immoderate  pretensions  on  the  part  of  his 
followers.  It  was  not,  therefore,  the  tribe  of  the  Normans, 
but  Duke  William  who  had  got  possession  of  the  country, 
with  a  title  from  the  pretended  will  of  Eadward,  with  the 
consent  of  the  highest  authority  in  the  Church,  and  with  the 
consent  of  the  National  Assembly,  by  means  of  numerous 
allies  and  paid  soldiers.  As  a  matter  of  fact,  as  well  as  of 
right,  it  was  possible  to  treat  the  country  in  this  way  as  a 
personal  acquisition,  as  the  "Seigneury,"  "Dominion,"  ''terra 
regis  Anglica,"  "  terra  mea  " — a  designation  frequently  found 
in  the  records  :  "  Guliclmus  I.  conquestor  dicitur,  qui  AmjUam 
conquisivit,  i.e.  acquisivit  (purchased),  nan  quod  suberjit " 
(Spelman,  Glossary).  The  mutual  relations  of  the  Saxons 
and  Francigente,  however,  remained  for  many  generations 
hostile.  The  conquered  people  repaid  the  haughtiness  of  the 
victors  by  attempts  at  rebellion  ;  and  when  these  failed,  by 
silent  animosity  towards  the  new  lords  and  their  French  customs. 
The  best  way  of  considering  the  period  is  therefore  that  of 
a  permanent  military  occupation  which  (with  its  numerous 
fortifications  and  the  maintenance  of  paid  soldiery)  led  to  a 
thoroughly  new  military  organization.  But  the  same  change 
was  also  founded  on  the  needs  of  the  country.  The  Anglo- 
Saxon  Commonwealth  had  fallen  through  internal  dissension, 
a  defective  organization  of  its  military  array,  and  the  faulty 
distribution  of  the  military  burthens.  To  regain  the  unity 
and  power  that  was  lost,  in  the  place  of  a  discordant  system 
of  national  militia  and  personal  vassalage,  the  whole  of  the 
landed  property  in  the  country,  so  far  as  it  was  able  to  bear 
the  necessary  burden  of  heavy  armed  troops,  had  to  adopt  the 
principle  of  a  standing  army  based  upon  the  revenue  derived 
from  the  land.  This  was  almost  a  common  need  with  all  the 
Germanic  states  that  had  risen  on  the  ruins  of  the  old  world ; 
and  in  the  centuries  of  striving  after  it,  isolated  elements  of 
the  feudal  system  appear  already  in  the  Anglo-Saxon  period. 
But  there  was  still  wanting  such  a  permanent  and  uniform 
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bond  of  service  as  was  compatible  with  the  personal  freedom 
of  the  obeying  party  and  tlic  honour  of  a  freeholder ;  hence 
the  manifold  preliminary  arrangements,  attempts,  and  re- 
lapses. The  periotl  of  tlie  feudal  system  dates  from  the  time 
when  the  fi-ature  of  military  burthens  becomes  predominant 
in  landed  property,  and  the  grants,  to  which  the  character  of 
military  pay  is  attached,  give  the  warrior  a  permanently 
depi-ntlcnt  position.  England  is  the  only  state  in  which, 
through  special  circumstances,  a  systematic  application  of 
this  system  was  possible,  which  made  the  State  in  some 
measure  the  sole  proprietor,  thence  proceeding  to  a  fresh 
distribution.  It  was  the  position  taken  up  by  William  as 
the  legitimate  successor  to  King  Eadward  which  settled  this 
question  also.  In  treating  as  rebels  King  Harold  and  those 
who  fought  on  his  side,  and  the  Saxons  who  afterwards 
opposed  William,  a  legal  justification  was  found  for  a  general 
confiscation  of  landed  estates.  The  inheritance  of  Eadward, 
the  possessions  of  the  family  of  Harold,  and  the  remainder  of 
the  old  Folkland  were  immediately  seized  as  royal  demesnes. 
By  virtue  of  grants,  the  leaders  of  the  conquering  host  entered 
into  the  possessions  of  the  rebel  great  Thanes,  and  in  like 
manner  the  warriors  serving  immediately  under  the  Duke 
were  endowed  with  estates  that  had  become  vacant  in  the 
difi'erent  parts  of  the  country.  The  great  feodaries  could 
either  immediately  furnish  their  contingents  or  do  so  by  sub- 
infeudation, by  which  means  a  portion  of  the  Saxon  Thanes, 
who  had  not  been  compromised  in  the  war,  could  remain  as 
imder-vassals  upon  their  old  estates.  In  like  manner  the 
possessions  of  the  churches  and  the  monasteries  were  re- 
tained to  them,  and  in  some  instances  even  increased.  The 
object  that  the  royal  administration  now  pursued  for  a  century 
was  to  impose,  upon  the  whole  mass  of  old  and  new  possessors, 
an  equal  obligation  to  do  service  for  reward.  The  standard 
adopted  in  carrying  out  this  system  was  approximately  that 
of  the  five  hides  possession  of  the  Anglo-Saxon  period  ;  yet 
with  a  stricter  rating  according  to  the  value  of  the  produce. 
At  that  period  an  estate  of  such  a  productive  value  would  be 
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bound,  at  the  royal  command,  to  furnish  one  heavy-armed  horse- 
man for  a  forty  daj's'  service  in  the  year  {scrvit'unn  unius  ntilitis). 

The  legal  incidents  of  these  newly-organized  modes  of 
property  **  were  only  definitely  estabhshed  in  the  reign  of 
Henry  II. ;  but  conclusions  and  interpolations  show  us  that 
the  royal  administration  adapted  the  feudal  customs  that  had 
been  formed  in  Normandy  to  the  territorial  conditions  w^hich 
existed  among  the  Saxons  :  "  illls  (that  is  to  the  Anglo-Saxon 
laws)  tmnsmarinas  leges  Neustrise  qiise  ad  rer/ni  pacem  tuendam 
efficacissimfe  vid<'})anfur  adjccit"  ("Dialogus  de  Scaccario "). 
The  Enghsh  feudal  system  is  made  up  of  these  two  elements. 
Five  legal  incidents  stand  out  here  sharply  defined,  which  in 
some  measure  differ  from  the  continental  feudal  system. 

1.  tirf)^  ^ontJitt'onal  |Dcrctiitability  of  t!)c  C'jrant.  According 
to  Norman-French  custom,  such  hereditability  has  been  con- 
sidered the  rule  in  Anglo-Norman  fiefs.  (1)  Yet  the  form  of 
grant  '^  dedi  ct  conecssi  tihi  et  hered'ihus  tnis,"  only  means  a 
concession   amounting    to  a   continuous   military  i3ay.     The 


**  As  to  the  law  incidents  proper 
to  the  feudal  system,  tlie  views  of 
Littleton,  Selden,  Coke,  and  Blackstonc 
are  clearly  condensed  in  the  compre- 
hensive note  of  HiU'j^rave  to  Coke  on 
Littleton,  lt>l.  Tlie  proceedings  at  the 
great  act  of  homage  in  the  court  held 
at  Salisbury  are  recorded  in  the  Anglo- 
Saxon  chronicle  in  the  same  terms  as 
they  are  narrated  in  the  "  Annales 
W'avcrlienses,"  a.d.  lOSG  ;  "  ihlqun  vene- 
runt  ciirnta  eo  baroiicx  xiti,  it  oinnes  ter- 
rarii  hujuK  rcijni,  qui  alirnju^  pretii 
erant,  ctij ascunque  fcodi  fuifsxent,  et 
ornnes  homiiirK  ani  cffecti  sunt,  et  jura- 
verunt  illi.  JhJi'Jitati'm  contrn  omiieK  Ito- 
niincH"  (I.  Report  on  Peer's  Dignity, 
34),  Tile  technical  terms  of  feudal-law, 
"  feod,  fendnm,  barones,  vavassorea, 
felony  relief,"  etc.,  a])i)car  in  the  Domes- 
day Book  hero  and  tliere  mingled  with 
tlie  older  expressions.  The  word  "/'«- 
(hiia"  had  hitherto  occurred  in  no  eon- 
tem|iornry  source  of  the  Anglo-Saxon 
law.  'I'he  term  "baron"  is  s:iid  to 
occur  for  the  lirsl  time  in  a  letter  IVom 
Pope  Nicholas  11.  to  lOadward  tiie  Con- 
fessor (lleywood  on  Ifanks,  210). 

(1)  The  hereditability  of  the  English 


fiefs  down  to  King  John  is  doubted  by 
Palgrnve  (i.  385).  He  says  it  was  at 
that  time  that  tlio  writ  de  tirrix  lihrr- 
anilis  first  was  framed,  that  until  tliat 
day  tlie  investiture  of  tiie  new  feolfee 
was  regarded  as  tiie  subject  of  a  fresh 
compact.  It  is  true  that  the  so-called 
Carta  Wiliielmi  (iii.  5)  contains  the 
express  assurance  :  "  Prout  statutum 
ed  eis,  et  illix  a  iioIuk  gtatutnm  tt  roii- 
cesnum  juri'  h-retUlnrio  in  /x  rpitunm, 
per  rominuni-  ciiiiKiliain  inliun  riqni 
noxtri."  Put  this  i)assage  belongs  to 
the  spurious  additioiis,wliich  inSttibbs' 
"  Cliiirters "  have  been  rightly  rejiu- 
diated.  Neverlhele.s8,  in  the  Xornian- 
Franki.sh  feudal  law  the  hereditability 
of  the  lief  bad  becomi-  so  far  established 
tliat  the  King  eouhl  notdt  ny  it  without 
driving  tlio  whnlo  of  the  vassals  to  re- 
sistance, besides  tiio  great  vassals  who 
were  at  all  times  ready  for  revolt.  The 
hereditability  has  never  from  the  first 
been  .seriously  disputed.  The  wrak 
point  lay  only  in  tin-  defects  of  fho 
administration  of  justi'-e,  especially  in 
the  want  of  a  right  of  aeiion  to  compel 
the  King  to  renew  the  fief. 
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cnfcDlTincnt  of  the  heir  only  took  place  conilitionally  upon 
liis  being  a  man  capable  of  figbting;  and  tbat  of  the  heiress 
only  where  there  was  a  failure  of  males,  and  in  order  that  she 
niij^ht  marry  a  warrior  and  one  acceptable  to  the  military 
chief.  Accordingly  it  was  natural  that  the  feoffee  could  neither 
Hell  nor  mortgage  the  estate,  nor  make  it  a  security  for  his 
debts,  nor  dispose  of  it  by  will ;  and  hence  follow  these  further 
legal  incidents : 

'2.  <ri)f  XUIcbiiim,  lUlicf.  As  an  acknowledgment  that 
the  feudatory  only  possessed  the  estate  on  condition  of  doing 
military  service,  a  certain  (piantity  of  weapons  and  accoutre- 
ments or  a  sum  of  money  were  rendered  by  Norman  custom, 
when  a  change  of  the  person  bound  to  service  took  place ; 
out  of  which  proceeded  at  last  a  fixed  recognition-money  of 
one  hundred  shillings  for  each  knight's  fee.  In  a  certain 
sense  the  Prima  ScixiiKi,  Primer  Seisin,  is  an  addition  to  this. 
For  greater  security  the  King,  as  lord  of  the  fee,  could  take 
possession  of  the  estate  after  the  death  of  the  vassal  until 
the  successor  proved  his  title,  or,  where  necessary,  pleaded 
and  obtained  his  right,  and  bound  himself  to  pay  the  rc- 
Ucium.  According  to  old  feudal  custom  the  lord  could  in  this 
way  claim  a  whole  year's  income.  (2) 

3.  JpcutJal  Cilariisljip  anli  jftlarriagc.  As  it  is  an  act  of 
favour  on  the  part  of  the  feudal  lord,  to  give  the  fee  to  one 
personally  incapable  of  military  service,  so  he  can  take  back 
the  estate,  when   the   heir  is  a  minor,   and  can  exercise  in 

(2>  'riio  H'liofs  nrp  l>as<.l  upon  Nur-  vnssal.     Now    tlio    Kxrbcqner   substi- 

nmn-Fnnrh  customary  law.     Witli  n-  tutod    for    tliis    jiosition   the    Franco- 

pinl    to  tlie  Siixou   Tlianes  the  King  Nornmn    feudal     idcn,     according    to 

could  also   refer  to  t lie  laws,  of  Cnut  ii.  wlii.-h  the  lord    is    from  the  first   the 

70.71:  and  imiliably  this  is  the  mean-  actual   owner,  and  prants  bv  iuvesti- 

ine  of  tlie  Le>;es  Wilhelmi   I.  20.   in  turo  to  the  new  feofloo  a  '^Hotuinium 

which    with     imimportaiit    deviations  de  noro"  (Stubbs.  L  2G1).     The  pay- 

fn-m   the  original,  the  law  ofCniitis  nient    of    the    heriot    in    borsta    and 

translated :    similarly  in  Hen.  I.  c.  14.  weajions    cea.«ed   with    the   Assize    of 

The  question  has  btn-n  mat.  riallv  elu-  Arms    (27    Henrv  II.).   according    to 

cidalc»I  by  Frownan  and  Stubbs.     The  which    the  woaixms    of  the   deceased 

"  honot "    in    the   AupbvSaxon    sense  should  alwavs  K-  preserved  to  the  heir. 

continuM    as  an   obligatory    duty    of  Since  then  a  sum  of  money,  amountiu" 

the  heir  to  "make  pavment."  but  yet  to  1(X»  sh.,  was  fixed  for  each  kni<^ht's 

herein   was  recogniziHi  an    henMlitary  f«.e.                                                       ° 
right    of   [vtssession    residing    in   the 
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person  or  through  a  custos  the  rights  belongmg  to  it, 
and  continue  this  wardship,  enjoying  the  profits,  until  the 
completion  of  the  heu-'s  twenty-first  year,  without  rendering 
any  account  (Glanvill,  vii.  9,  sec.  6).  As  tutor  leijitimus  of 
the  ward's  person  he  might  also  give  the  heir  in  marriage 
when  the  latter  has  arrived  at  a  proper  age,  and  on  such  an 
occasion  can  exact  money  payments ;  a  custom  which  arose 
under  circumstances  when  the  nearest  agnate  was  wont  to 
drive  a  bargain  concerning  the  marriage  of  the  ward.  In 
failure  of  sons,  the  heiress  remained  under  this  profitable  ward- 
ship until  her  majority,  and  when  she  had  come  of  age,  was 
married  by  the  feudal  lord  to  a  husband,  who  now  became  the 
real  feodary.  In  the  spu'it  of  the  old  wardship  the  marriage 
of  the  female  ward  was  also  regarded  as  a  money  business. 
The  revenue  rolls  show  us  how,  in  Normand}'  also,  female 
wards  were  given  away  for  100,  600,  and  700  livres  of  Anjou 
(Madox,  i.  520  ;  Glanvill,  vii.  12,  sec.  1).  (3) 

4.  ^itlS,  au.xilia.  The  original  destination  of  the  fief  as 
a  means  of  obtaining  service  for  the  lord  binds  the  vassal  to 
an  extraordinary  contribution  in  extraordinary  cases  of  honour 
and  necessity,  notably  to  ransom  the  lord  who  has  been  taken 
prisoner,  to  endow  the  lord's  eldest  daughter,  and  when  his 
eldest  son  is  made  a  knight  {[mr  /aire  Fitz-Chcvaler).  These 
three  cases  are  mentioned  in  the  Grand  Coutumier  and 
amongst  the  Normans  in  Naples  and  Sicily  as  the  customary 
ones,  but  do  not  absolutely  exclude  other  urgent  cases,  espe- 
cially contributions  made  by  the  under-vassals  towards  the 
reliefs  and  aids  which  their  lord  pays  to  his  feudal  over- 
lord, and  for  the  payment  of  his  debts.  (4) 

(3)  Feudal  wardship  and  ni:irriap;p  of  consenting  to  the  nmrrinpc  of  every 

are    certainly   derived    from    Norman-  lieircss,    from    the    ciriMinit*laiu'o   that 

Freneli    feudal    eustums,    for   to    have;  othorwino  the  feudal  lortl   eould  Imvo 

founded  (lieiii  ujion  C^nut's  Thane  law  a  vassal  forced  u]ion  him.     Tlij  assent 

(Cu.,  ii.  72-7."))  would  have  been  less  was  not  to  bo  refused  without  "^jmta 

advantageous  for  the  Exchequer.    More  c<n/.<a,"  but  neglect  in  obtaining  it  ia 

exact  iuformntiou    is  given    by   (ilan-  punished  with  (he  loss  of  the  fiiT. 

vill,  vii.    12,  according   to   which  the  (4)  The  Auxilia  will  be  treato<l   of 

marriage  of  the  daugliters  of  the  crown  more  fully  under  the  head  of  Finan- 

vassal  is  derived  from  the  lutein  l"ji-  cial  Admiuistnition. 
1 11,1,1  nf  ill.,  feudal  lord;  but  the  right 
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/).  'CTfjc  i::stl)cnt,  Jpotfcitutc  of  tbe  Jpief,  is  the  last  decisive 
point  in  which  the  conditional  value  of  the  grant  appears. 
The  former  takes  place  when  the  feudatory  dies  without  heirs 
capahle  of  succeeding  to  tlie  fief ;  a  case  that  must  frequently 
have  occurred,  inasmuch  as,  until  the  time  of  Henry  VIIL, 
there  was  no  right  of  disposing  of  lands  hy  will.  Still  more 
frequent  was  forfeiture  on  account  of  "  felony,"  which  includes 
ahnost  all  important  crimes,  regarding  them  from  the  point 
of  view  of  disobedience  towards  the  feudal  lord.  The  especial 
liarslinesB  of  the  English  feudal  law  adds  to  the  formal  at- 
tainder on  account  of  "treason  and  felony,"  a  corruption  of 
the  blood  or  disabihty  of  the  descendants  to  succeed  to  the 
inhrritance.  ('>) 

These  are  the  five  points  of  the  feudal  system,  round  which 
for  centuries  the  most  important  dealings  with  the  vassals 
revolve.  As  to  their  origin  the  oldest  authorities  are  remark- 
ably silent ;  no  statute  introduced  the  feudal  system  into 
England,  or  in  any  way  regulated  its  details.  The  charters 
of  William  contain  merely  a  general  recognition  of  the  con- 
ditions of  property.  Nor  is  there  any  trace  of  bestowals  of 
fiefs  through  which  the  Saxon  Thanes  either  sought  after  or 
received  a  re-grant  of  lauds  to  be  held  "  according  to  feudal 
law ; "  and  it  cannot  have  originated  in  the  framing  of  the 
deeds  of  feoffment,  for  these  were  only  expressly  formulated 
in  much  later  times.  It  was  rather  the  practice  of  the  finance 
control  and  of  the  courts  which  in  course  of  time  developed 
its  details  from  the  following  combination  of  circumstances. 

Wiien  the  Conqueror  conferred  iuvestitm*e  upon  one  of  his 
faithful  followers,  there  lay  in  the  use  of  the  customary  words 
a  reference  to  customary  legal  relations  on  the  side  of  the 
grantee,  and  of  the  thing  granted. 

1.  The  grantee  subjects  himself  through  the  words  "  dcvcnio 

(."•)  Tlie  right  to  pro|>erty  for  which  Forfeiture    on    account  of  crimes   is 

no  heirs  can    bo    found    was    alreswiy  even  in  the  Antrlo-Suxon  period  not 

found    in   tlie  Ansjlo-Saxon  law  (Cod.  confined  merely  to  treason,  as  is  gene- 

Dii>l.,  No.  1(»35),  but,  in  consequence  rally  supjwsed,  but  also  took  place  in 

of  the  want  of  a  risrht  of  disposing  by  the  case  of  othex  serious  crimes.     But 

will  in  the  case  of  the  feudatory,  at-  in   the    feuiial  law  still  stricter  prin- 

taiued  new  and  unhcarvi-of  dimensions.  ciples  of  felony  were  also  applied. 
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homo  fester'"  to  the  law,  as  established  in  Normandy,  and  as 
it  is  administered  according  to  the  custom  there  ;  and  the 
Anglo-Saxon  cannot  in  this  matter  claim  a  right  different 
from  that  of  the  Norman. 

2.  The  thing  granted  is,  as  a  matter  of  course,  granted 
according  to  the  rights  which  the  preceding  possessor  had  ; 
that  is,  with  all  the  burthens  and  duties  which  originated  in 
the  conditions  of  the  Anglo-Saxon  Folkland  and  land  granted 
to  tenants,  and  in  the  conditions  attached  to  the  alienation 
of  Bocland :  the  Norman  also  was  in  these  matters  to  have 
no  greater  right  than  the  Saxon.  "Where  these  two  relations 
were  not  in  congruity,  the  Crown  was  naturally  inclined  to 
put  in  force  whichever  right  was  more  favourable  to  itself. 
But  in  other  respects  it  was  necessary  that  the  feoffees  should 
be  treated  as  nearly  as  possible  alike.  Hence  in  the  Ex- 
chequer and  the  Curia  Eegis  (that  is,  from  a  financial  as  well 
as  a  legal  point  of  view)  new  principles  were  formed  which 
kept  the  middle  path  between  Norman  and  Saxon  customs, 
and  blending  both  together  produced  after  some  fluctuation  a 
uniform  law.  And  from  these  points  of  view  all  the  details 
of  the  feudal  law  can  be  explained. 

The  most  important  deviation  from  the  continental  system 
lies  in  the  institution  of  arriere-vassals.  The  Conquest  itself 
and  the  mixture  of  nationalities  had  rent  asunder  the  natural 
bond  subsisting  between  the  great  vassals  and  their  followers, 
so  that  the  Conqueror  could  successfully  put  in  practice  the 
maxim  that  every  under-vassal  and  greater  freeholder  must 
take  the  oath  of  allegiance  to  the  King  i)innc(liutdif,  by  which 
means,  as  regards  military  service,  all  subjects  of  the  realm 
should  l)e  immediately  under  the  King.  Consequently  every 
oath  of  fealty,  which  is  sworn  to  the  private  feudal  lord, 
excepts  allegiance  to  the  King,  "  salva  fide  dehita  domino  ct 
heredibus  ejus  "  (Bracton,  ii.  35,  sec.  8).  By  this  maxim  which 
came  into  complete  operation  in  England,  the  key-stone  was 
inserted  in  the  edifice  of  the  feudal  state  ;  and  a  final  sanction 
was  added  towards  the  end  of  the  Conqueror's  reign,  at  a 
great  extraordinary  court  and  muster  of  the  feudal  militia, 


Const itutionul  Ills/on/  of  Ewiland. 


held  at  Salisbury  ;  with  regard  to  which  the  Saxon  Chronicle 
uses  the  words  :  "  Omncs  pricilia  tenentes,  quotquot  CHScnt  notes 
niiliorix  pvr  totuni  Atujluim,  rjits  honiinrs  facti  sunt,  ct  oiinirx 
Hc  illi  suhdidrn'  cjuxqio'  /(trii  mint  vasalli,  ac  ci  fulelitatis  jnra- 
vuntn  pnvstitentnt,  sc  contra  alios  qnoscnnqw  illi Jides  fut nros  " 
(Cliron.  Sax.,  a.d.  1080).  By  a  great  act  of  homage  the 
iufcudation  of  the  whole  of  the  landed  property  in  the  country 
was  here  proclaimed  as  a  law  of  the  kingdom.  It  was, 
indeed,  an  important  event  in  English  history,  when  "William 
made  his  faithful  followers,  from  the  greatest  magnates  down 
to  the  squireless  knights  and  the  freeholders,  kneel  down 
before  him,  and  placing  their  folded  hands  in  the  hands  of 
their  royal  master,  swear  to  him  the  oath  of  fealty  on 
account  of  their  possessions.  This  act  alone  necessarily  gave 
the  English  political  life  a  different  direction  from  that  of  the 
continental  states. 

Connected  with  this  systematic  introduction  of  the  feudal 
system,  in  the  years  1083-1086  a  comprehensive  property- 
register  of  the  kingdom,  the  " Domrsduij  Book,''  ***  was  drawn 
up  with  unexampled  completeness  and  accui'acy ;  a  register 
invaluable  to  the  Norman  political  administration,  and 
eiiuiilly  so,  as  a  trustworthy  groundwork,  to  the  historian.  A 
division  of  the  land  into  knights'  fees  does  not  appear  in  this 
land  register  ;  but  a  perfect  foundation  for  a  future  list  of  fiefs 
was  laid  in  it  by  the  registration  of  townships  and  hides, 
embracing  not  only  agricultiu-al  soil,  but  landed  property, 
with  all  its  appurtenances  in  the  shape  of  customary  services, 
dues,  and  safe-conduct  money.  The  existing  conditions  of  the 
land  and  soil  remain  in  the  lower  stratum  unchanged,  but 

•••  The  origin    of  tho    Domesday  1SG2,  etc.)-    Thirty-foiir  counties  ap- 

Book  is  lUscrilHxl  in   Lnpjx>nb<.rg,  ii.  jH^ar,  but  not  the  counties  of  North- 

1 13-154.     It  wa.><  oftioially  printtcl  in  umberland,    CuinWrland,    Westmore- 

tlie  yiivr  178:?,  in  two   folio  vols.:  to  land,  and  Durham,  which  were  as  yet 

which  wero  added  four  sTijiplementary  not    in    the   secure    p<issession  of  the 

repistors  and  iudicos,  iu  two  additional  Normans;  Lancaster  does  not  appear 

v.'luniiB    of    tlie  Kicord  Commission,  to   have   beeu  organized  as   a  county 

lt<ir.  (Kxplanatory  treatises   by   Kel-  until  Henry  III. ;  London.  Winchester, 

ham.  178*< ;   Sir   H.  Ellis,  "  Introtluc-  and  certain  other  cities  are  also  want- 

tion    to    ihe  Domesday  Bo<ik."  IS:;:!).  ing.     The   attested   sum   totiil   of  the 

lat.ly.  thv  Ijitin  text  has  al.-»o  l>cen  men  was   28:V-l-:  that  of  the  ngis- 

printid  forcerUiin  counties  i;i  extcmo,  tercd  ''hides"  alx)ut  225,000. 
without    the    abbreviations    (London, 
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henceforth  they  form  material  for  new  tenm'es  in  accordance 
with  feudal  law. 

At  the  head  of  these  masses  of  property  stands  the  King 
with  a  reservation  of  more  than  one  thousand  manors,  to- 
gether with  numerous  chases,  parks  and  forests,  formed  out  of 
possessions,  for  the  reservation  of  which  the  old  relations 
between  the  Saxon  royal  house  and  the  Folkland  gave  a  good 
title.  The  former  possessions  of  the  great  Anglo-Saxon 
Thanes,  and  county  Thanes,  which  had  become  vacant  by 
death,  flight,  and  outlawry,  form  the  principal  material  for 
providing  for  the  vassals  of  the  King;  the  Saxon  Thanes 
who  still  remained  in  possession  are  to  be  found  principally 
among  the  subtenentcs  of  the  Norman  magnates.  The 
possessions  of  the  Bishops  and  the  monasteries  are  incor- 
porated into  the  new  system  of  property,  with  the  proviso 
of  a  duty  to  furnish  their  contingent  to  the  feudal  militia. 
The  freeholders  who  still  existed,  the  landowners  bound 
to  magisterial  duties  {socJicnianiii),  and  the  Jmrficuscs  kept 
their  places  almost  unchanged.  In  like  manner  the  Anglo- 
Saxon  peasants,  ceorls,  vUhmi,  remain  as  they  were;  also  the 
farm  labourers  (honlani),  although  these  also  were  partially 
supplanted  by  servants  whom  the  Norman  lords  had  brought 
with  them.  In  the  still  remaining  serfs  (scn-i),  who  were 
few  in  number,  no  change  can  be  seen.  As  Domesday  Book 
states  the  several  modes  of  property  existing  at  the  close  of 
the  Anglo-Saxon  period  {tempore  Rrpis  Ediiardi),  as  well  as 
those  at  the  accession  of  William,  and  when  this  land-register 
was  framed,  the  changes  which  had  taken  place  in  these 
descriptions  of  property  may  be  surveyed  from  the  following 
table  : — 

Tempore  Ednardi. 

Chief  proprietors  auil  others  1,500^ 

Kirif^'s  Thiinos     .         .         .  :!2(il 

Milites          .         .         .         .  2i:ij 

Tenentcs  et  subtunentes      .  2,S'.l'JJ 

Kcc.lesiastici          .         .         .  1,501: 

Sochemaiini          .         .         .  2i{,404 

Burf^enses    ....  17,10.5 

Villani          ....  102,70 1 

Bonlarii       ....  74,82!^ 

Cottarii         ....  5,107 

Servi    .....  2G,552 


Temimre 

WUhelmi. 

Vassals  of  tlic  Crown    . 

GOO 

Subtencntes  . 

7,871 

liilieri  homines 

in,n:)7 

Kcclcsiastiei  . 

1>'J4 

Soclieuianui  . 

23,072 

Hiir^enses 

7,968 

Villani  . 

108,407 

Uonlarii 

82.119 

Cnttiirii . 

5.054 

Strvi 

25,I.'iG 
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Ih'iico  wo  perceive  that  extensive  changcH  have  only  taken 
place  in  the  great  landed  estates,  and  that  in  the  course  of 
the  C()ii<iuoror's  ri'if,'n  the  last  Saxons  have  heen  ousted  from 
the  lands  and  from  the  position  of  great  Thanes  and  IJishops. 
The  grades  of  landed  proprietors  at  this  time  are  therefore  as 
follows : — 

1.  Ahoiit  six  hundred  persons  and  corporations  appear  as 
secular  and  ecclesiastical  Crown  vassals  {tcnentes  in  capite), 
hut  in  very  different  degrees.  Ahout  forty  lords  (the  later 
I  in  r<  turn  iiuijoirs)  are  enfeoffed  of  an  aggregate  of  estates, 
which  may  be  compared  with  the  lordships  of  the  Saxon 
great  Thanes,  but  they  are  scattered  about  in  different 
counties.  About  four  hundred  warriors  (the  later  Barones 
inition'H)  who  served  immediately  under  the  Duke,  were 
enfeoffed  of  single  knights'  fees  or  manors.  The  line  of 
demarcation  between  the  two  is  in  this  period  merely  one 
founded  on  fact,  and  a  changing  one.  Among  the  spiritual 
lords  the  landed  possessions  of  the  majority  of  the  Bishops 
and  certain  great  abbots  may  be  compared  with  those  of  the 
great  secular  feudatories ;  the  great  majority  of  fees  are  also, 
from  this  point  of  view,  small.  It  is  only  when  many  small 
and  doubtful  forms  of  possession  are  added  to  these  that  the 
number  of  1400  trnftitcs  in  capite  appears,  as  given  by  Ellis.  (1) 

2.  The  second  rank  is  formed  by  7871  subteiicntes.  As  the 
greatest  feoffees  had  to  furnish  *a  whole  company  of  heavy 
armed  soldiers,  subinfeudation  was  a  ?uital)le,  if  not  a  neces- 
sary, method   of   furnishing  the   contingent   due.      For  the 

(1)  Tho  numWr  of  the  tcnrntef  in  ifgi>terid  in  one  conntv,  ISO  in  two 

rnpiU  in  given   J.y  Ellis  at  HOO,  but  or    more   places):    10    (:<)mitisf{r ;   20 

many  very  ohscurv  elements  are  reck-  other    women    and   daughters,   and   a 

onwl   among  this  numb«>r.      The  ex-  few    collf^-tive   appellations.   Homines 

trortji  referred  to  in  Kelham,  give  as  Liheri  Hoji^,  etc. 
fiillows:—  I  accordingly  assume  the  existence 

(n)  Ecclesiastical  entries;  19  Arch-  of  at  least  (JoO'Crown  vassals  in  mund 

l<i*h..j<8  an.l   lliohops  (among  them  a  numliers.     The  Anglo-Saxons  had  al- 

fow  Nommn,-.): 'JOGiHOHiW;  56Ablx)ts,  ready  been    ousted    from   the   greater 

Ab»H^s4>8  and  Abbeys;  'AS  Ecrhfix ;  11  Possessions;  Waltheof  is  mentioned  as 

rrtttujt.ri:   'i.  Diar.mi :    3  CaptUani ;  Wing  the  Inst  Ealdorman,  and  Wuif- 

ftltocithi  r  l.Vl  single  entries.  stan  as  the  last  Bishop.     Amon«»the 

{h)  Secular  lords;  10  Comite* ;  394  small  Crown  vassals,  however,  we'^find 

other    lords   (among    whom   214    are  manv  with  Saxon  names. 
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Norman  soldier  this  signified  a  fresh  grant  on  the  part  of  his 
chieftain ;  for  the  Saxon  Thane,  who  was  left  in  possession, 
it  meant  a  limited  recognition  of  his  possession  with  fresh 
burthens.  At  the  time  of  Domesday  Book  the  partition 
of  great  estates  into  subfees  had  only  been  begun  in  a 
limited  degree.  But  Crown  vassals  and  corporations  are 
even  then  both  met  with  as  under-vassals.  (2) 

3.  The  rest  of  the  population,  who  were  not  subject  to 
military  service,  were  mostly,  though  not  entirely,  incorpo- 
rated with  the  great  estates  in  which  they  had  for  the  most 
part  a  precarious  or  heavily  burdened  possession,  to  which 
were  added  also  certain  other  burdens  by  reason  of  the  feudal 
duties  of  the  lord  of  the  soil.  As  a  constant  companion  of 
the  feudal  system  is  now  added  a  tax  duty  {taUagium),  to 
which  all  inhabitants  of  town  and  country  were  subject,  who 
were  not  bound  to  the  feudal  military  service.  The  chief 
groups  are : — 

10,097  liberi  homines,  among  whom,  however,  the  names  did 
not  yet  imply  possession  of  freehold  estates.  (3) 

(2)   Amont)^    the    7871    suhtenentes,  It  is  apparent   from    many   instances 

about  one-half  of  the    names  are  still  that    ecL-lcsiastics   and    great   vassals, 

Saxon;    the    Domesday    Book    makes  with    the    royal    licence,    freed    their 

mention     of    "  taini "    in    nearly     all  whole  estates  from  furnishiu^j:   feudal 

counties    (rf.   Heywood,   pp.    85,    120,  troops,  by  creating  by  subinfeudation 

135,  200,  208;  see  also  Ellis,  i.  143).  a  certain  number  of  sub-vassals  once 

Division    of    large   estates    by   subin-  and  for  all.     Landed  estates  belonging 

feudation    permanently   deprived    the  to   abbeys   are   frequently    mentioned, 

great  vassal  of  the  enjoyment  of  pro-  which,  once  granted  to  English  Thanes, 

prietor.ship,  and  was  therefore  avoided  became   under  William  subinfeudated 

as   much   as   possible.      Only  for   the  in  acconlance  with  Norman  feudal  law 

spiritual     corporations     there    existed  (Freeman,  iv.  471i). 
from  the  first  a  certain  necessity  for  (3)  Of  the  10,0i)7  liberi  homines  and 

this  course.     It  is   expressly   declared  2041   liberi  homines  commenduii,  4487 

of  Archbishop  Lanfranc  that  by  order  are  met  witii  in  Norfolk,  and  7470  in 

of  the  King  he  enfeolVed  the  tlirmers  Suft"olk,   that   is    in    Danish  counties, 

on  his  lonlships  (the  "  tlireiiges")  as  According     to     the     Dane     law     the 

under-vassals :   pmcepH  rex,  nl  dc  eis  compensation    for    the   liher  h<imo  was 

inilites  Jierenl  ad  terram  defmdendam.  three  marks,  that  of  the  soo/iajniMS  only 

Especially  for  the  landed  estates  of  the  twelve   oras.     Hence    the   appellation 

cathedral    chapters  ten  knights    were  would   seem   to   express    a    somewhat 

enfeoffed,  and   for  this  purpose  lands  higher  grade    than    that    of  the  goc- 

of  the  value  of   £200  were   assigned.  viannus,  although  other  passages  seem 

On   the    other    hand,  under   William  to  make  this  doubtful.     The  old  com- 

Rufus,  the  Abbot  of  IJomsey  was  still  mendntio  was  also  interpreted   by  the 

allowed   to   furnish   three   knights   to  Normans  as  a  subinfeudation,  though 

the   feudal   militia,  without  a    formal  it   merely  signified    the   finding   of   a 

subinfeudation   (iStubbs,  i.   2G2,   263).  landlord  as  an  act  of  agreement  be- 
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2JJ,072  snchrmanni,  hereditary  possessors,  who  are  only 
subject  to  the  raaKifittiiul  jurindiction  [men)  of  a  landed 
proprietor  without  biiufj;  incorporated  with  an  estate  as 
tenants,  (i) 

71)(»H  liiiipnisrif,  the  great  decrease  in  whose  numbers  is 
exi)liiinal»lo  from  the  desolation  caused  by  the  war.  (5) 

lUS.lOj  vilhini,  the  new  term  for  settled  ceorls  or  the 
proper  villeins.  ((>) 

H'2.110  liordtrii,  that  is,  agricultural  servants,  workmen, 
and  labourers,  but  who  were  often  in  possession  of  houses 
and  small  plots  of  land.  (7) 


twi-i-n  the  lonl  nnd  the  "commended." 
In  the  land  ret^istur  this  rehition  ia 
trenttd  of  i\a  nil  ofilalio  ftudi,  iind  con- 
MMincntly  as  a  transfcrnhle  "  real 
rijcht,"  rt'sidinp  in  the  feudal  lord 
(Fre«ninn,  v.  4»J;i,  and  Index,  s.r., 
"  Coniincndatio  "). 

(4  Th<>  2:^,072  (i»>oniann/  are  recorded 
ill  almost  <'xiirtly  the  same  number  as 
ixi.'-tinj;  at  the  time  of  Kdward.  Tiie 
institution  must  accordingly  he  base<l 
on  a  tixed  lt>;al  conception,  and  this 
can  only  1k>  the  Saxon  lepil  jurisilic- 
tion.  In  the  treatise  of  Sjjelman,  "  De 
Natura  Urrriuvi"  they  are  mentioned 
as  having  a  title  with  specilied  s<  r- 
vicfs.  as  suitors  exempt  from  the 
common  |>opular  courts,  and  only 
nnliy  Iniuiid  in  their  own  court,  and 
capulile  of  havinp  others  in  vUUnagio 
under  them.  Certain  socmen  are  met 
with  aptin  as  under-vassals,  and  ia 
Itossession  of  a  whole  manor  (Ellis,  ii. 

{b)  The  liiirrirnfrs  had  been  reduced 
by  war  from  their  original  numbers 
(IT.IO.'i);  Donii  Htliiy  IJixik  describes 
the  condition  of  ih  cay  and  the  number 
of  forsaken  houses  in  many  individual 
towns. 

(«•.)  The  n7/ani(10S.407)  embrace  the 
nmos  of  the  Anglo-Saxon  ceorls  in  the 
pooition  of  peasants  on  the  lord's 
estates,  IIS  well  as  a  numlxT  of  the 
ohl  jM'asant  proprietors  and  hereditary 
|>n*.Heji.sors,  at  tlio  time  of  Domesday 
}U»A  It  is  didicidt  to  bi-iieve  that 
anionc  the  still  donphty  array  of  the 

Keu«ints  of  Wessex  and  the  "  men  of 
[enC   ao    hereditary    proprietorship 


should  have  wholly  vani.shed.  As  to 
the  degradation  of  the  rillani  in  this 
period,  see  below  in  cap.  xx.,  para- 
graj)!!  iii.  For  the  rank  of  the  "liher 
homo,"  tlie  jwssession  of  a  peasant  farm 
was  without  any  decisive  influence  : 
"  Item  ttnementum  non  mutat  ftatum 
libtri  uon  mnr\ig  quain  servi.  Poterit 
fniin  W>er  homo  tent-re  purum  viUeua- 
gium,  fadeiulo  fjuirquid  ad  filleuagium 
jMrtiiiehit,  it  nihilominns  liher  trit,  cum 
htif  fticiat  ratione  rillenagii,  et  >ion 
rationc  piTgouiv  sux  "  (Bract.,  ii.  c.  S). 

(7)  The  82,119  Bordarii  are  regu- 
larly mentioned  in  the  Domesday  Book 
after  the  rillani,  as  lieing  still  inferior 
to  these.  According  to  Du  Cange,  the 
term  answers  to  our  "cottager,"  tliat 
is,  denotes  the  labouring  classes,  to 
whom,  in  addition  tj  their  dwelling,  a 
garden  and  a  few  acres  of  laud  had 
frequently  been  given. 

A  survey  of  these  conditions  is  ren- 
dered more  diflicult  by  the  fact  that 
the  Latin  text  of  Domesday  Book 
very  frequently  translated  tlie  Anglo- 
Saxon  terms  in  an  arbitr.iry  manner ; 
that  the  commissioners  in  the  dil^ereut 
counties  did  not  make  use  of  a  uniform 
rule  of  expression,  that  one  and  the 
S4inie  term  might  embrace  locally  dit- 
feri'iit  legal  n  lations ;  that  on  the  other 
hand  similar  conditions  were  denoted 
in  diflerent  places  by  diftertnt  legal 
terms;  and,  finally,  tliat  our  knowledge 
of  the  snialhr  kinds  of  property  is  ex- 
ceedingly defective.  As  to  the  state 
of  things  at  the  close  of  this  period, 
riVf*  below,  cap.  xx. 
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The  rule  which  determined  the  further  development  of 
these  conditions  was  manifest :  namely,  that  the  Saxon  could 
not  claim  more  than  the  Norman,  and  that  the  lower  classes 
(apart  from  the  ohligation  to  feudal  military  service)  must 
suhject  themselves  to  the  limitations  and  burdens  laid  upon 
them  by  the  uj^per  classes. 

By  the  extension  to  these  classes  of  the  oath  of  fealty,  the 
reliefs,  escheats,  and  forfeitures,  it  came  to  pass  that  after 
many  generations  the  maxim  of  jurisprudence  was  formulated 
"that  the  King  is  the  universal  lord  and  original  proprietor 
of  all  the  lands  in  his  realm,  and  that  no  one  possesses  or  can 
possess  any  portion  of  them,  which  is  not  derived  mediately  or 
immediately  from  a  grant  by  him."  The  new  order  is  a 
thorough  arrangement  of  society  into  ranks  according  to 
military  service,  an  immediate  and  effectual  subordination  of 
the  upper  classes  in  military  obedience  to  the  King,  and  con- 
sequently a  still  stricter  subordination  of  the  lower  classes. 
The  whole  landed  property  became  thus  uniformly  subservient 
to  the  State,  and  has  remained  so  to  this  day. 

The  legal  construction  of  the  English  Feudal  System  was 
deduced  by  the  author  of  this  work  in  the  second  edition  of 
his  "  Englische  Communal- Yerfassung,"  and  his  "Englisches 
Verwaltungs-recht "  (1863-1867),  from  the  legal  som'ces  and 
printed  records  then  available,  but  has  been  since  that  time 
completed  and  rectified  by  the  copious  investigations  of  Free- 
man, "  Norman  Conquest,"  vols,  iv.,  v.,  and  vi.  (1871-1879), 
and  Stubbs,  "  Constitutional  History,"  vols.  i.  and  ii.  The 
material  result  of  these  valuable  investigations  (with  a  few 
supplementary  additions  on  my  part)  are  as  follows  : — 

The  belief  which  has  come  down  to  us  from  Selden  and  the 
antiquarian  school,  a  belief  which  was  hitherto  universally 
received,  that  William  1.  divided  the  English  landed  property 
into  military  fees,  is  erroneous,  and  results  from  the  dating 
back  of  an  earlier  condition  of  things.  Equally  erroneous  is 
the  statement  which  has  been  repeated  for  centuries,  that  the 
English  real  property  was  at  a  certain  period  distributed  into 
60,215  knights'  fees,  of  which  28,015  were  in  the  possession 

VOL.   1.  K 
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of  the  Church,  and  the  rest  in  the  hands  of  secular  vassals. 
Those  computations  were  arbitrarily  set  up  by  later  anti- 
quarians, by  reference  to  the  number  of  the  hides,  and  are  at 
least  twice  as  high  as  they  should  be.  The  figures  in  this 
case  are  among  the  many  numerical  exaggerations  of  the  older 
historians.* 

Domesday  Book  does  not  contain  a  "  fee-roll,"  but  a 
"property-roll,"  upon  which  in  later  times  the  fee-rolls  were 
framed.  Palgrave  rightly  maintained  that  in  that  great 
register  there  is  nothing  to  be  found  about  "  knights'-fees  "  as 
a  special  kind  of  tenure  of  landed  property.  The  ierva  feudum 
is,  in  the  language  of  the  land-register,  a  general  expres- 
sion for  landed  property  under  the  new  ruler.  The  term 
viilea  appears,  as  a  rule,  to  be  merely  a  translation  of  the 
Anglo-Saxon  "  thegn."  Domesday  Book  simply  describes 
the  real  property  with  its  customary  burdens  and  services, 
witiiout  making  any  mention  at  all  of  new  burdens  and 
services  resulting  from  the  new  feudal  bond,  and  even  without 
any  intimation  that  the  new  military  service  is  different  fi-om 
the  old.  The  land  is  not  divided  into  knights'  fees,  but  into 
hidie ;  where  the  "  men  "  of  one  or  other  great  landlord  are 
spoken  of,  the  expression  evidently  refers,  as  a  rule,  only  to 
the  old  Anglo-Saxon  vassalage,  or  to  the  coinmcndatio  to  a 
Hlaford  as  an  institution  of  the  Anglo-Saxon  police  control. 
It  was  only  in  the  succeeding  generations  that  the  feudal 
military  service  was  definitely  apportioned  on  the  basis  of  this 
register,  and  that  the  claims  of  the  royal  feudal  lord  in  the 
exchequer  were  consistently  enforced. 

The  occupation  of  the  country  after  the  battle  of  Hastings 
began  with  those  counties  from  whose  levies  Harold's  army 

The  e?tuniuo   ot    Hi^ilen   in   tlie  accepted  ibe  quotation,  and  has  mado 

••  rolychronicon  "  (i.  c.  4it)  of   G0.015  of  it  a  tralatitium.     Cf.  Stubbs,i.  42-1. 

knights' foes  is  contradictory  of  the  fact  At  the  close  of  the  jieriod,   Stephen 

that  the  Treasury  it.-elf  could   at  no  Segrave.    a    minister  of   Henry    III., 

tim.-   rrivo   a   correct   estimate  of  the  computes  the  number  of  kniglits'  fees 

K  nights'  fees.    From  Hipden  at  32,000.  and  even  from  such  a  number 

r  parsed  into  the  so-called  the  knights'  scutage   could   never  be 

■  ■.. ■»..>. ill."    out     of    which     again  raised. 

^*eldcu,  iu  hi«  notei  to  Fortescue,  hat 
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had  been  formed.  In  these  a  general  confiscation  of  the 
landed  property  of  the  "rebels  "  took  place,  so  that  among  the 
tenentes  in  capite  scarcely  a  single  Saxon  name  can  be  found. 
From  thence  the  Conquest  spread  further  towards  the  "West 
and  the  North,  until  in  1070  the  occupation  was  mainly 
completed.  In  this  further  occupation  the  principle  is  still 
adhered  to,  that  participation  in  the  struggle  against  William, 
as  the  legal  heir  to  the  crown,  entailed  as  a  legal  consequence, 
not  indeed,  outlawry,  but  forfeiture  of  landed  property ;  as  the 
result  of  which  re-grants  were  at  once  made  to  Normans  and 
to  certain  favoured  Angli.  Those  Angli,  on  the  other  hand, 
who  had  not  taken  part  against  him,  or  who  had  compromised 
themselves  less,  were  allowed,  by  **  redemption,"  to  receive 
back  their  possessions  from  the  King,  as  an  act  of  his  favour  ; 
accordingly,  those  who  participated  in  his  grace,  received  a 
royal  writ  (breve),  which  appears  from  that  time  necessary 
and  sufficient  for  all  purposes  as  a  title  of  possession.  The 
technical  term  for  this  is  "  inbreviare."  According  to  the 
diversity  of  various  cases,  the  inbreviatio  is  bestowed  in 
consideration  of  small,  greater,  and  often  very  large  dues, 
and  the  "redemption"  is  granted  either  for  the  whole  or 
only  for  a  part ;  widows  and  poorer  members  of  a  family  are 
sometimes  allowed  a  small  portion  as  a  charitable  provision. 
The  theory  and  manner  of  expression  of  this  "  redemption," 
which  are  consistently  maintained  throughout  Domesday 
Book,  make  it  appear  as  a  royal  gift,  by  which  the  new  lord 
of  the  whole  country  allows  the  fonner  possessor  a  certain 
share  in  the  soil.  Later  jurisprudence  was  able,  accordingly, 
to  deduce,  with  plausible  reasons,  from  these  "  redemptions  " 
the  character  of  a  conditional  grant  (tenure).  The  ecclesi- 
astical estates  alone  were  conceded  to  the  corporations  who 
were  in  possession  of  them,  without  the  humiliating  form 
of  inbreviatio,  because  the  theory  of  personal  forfeiture  ap- 
peared not  to  be  applicable  to  them.  Yet  in  the  next  reign, 
the  system  of  tenures  in  all  its  bearings  was  extended  even 
to  these. 

The  landed  property  thus  granted  or  redeemed  was,  accord- 
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inR  to  the  Conqueror's  plan,  to  be  uniformly  employed  in 
forming  the  heavy-armed  feudal  militia.  To  the  newly  en- 
feofTed  Norman  lords  this  was  the  natural  feudal  custom  of 
their  country.  To  the  newly  enfeoffed  Angli  and  to  those 
who  had  redeemed  their  possessions,  it  appeared  in  the  light 
of  a  just  tMiualization.  Yet  the  accomplishment  of  this 
scheme  was  not  effected  under  William  I.  In  the  carrying 
out  of  it  the  difficulty  with  which  the  Anglo-Saxon  adminis- 
tration hud  stru^'gled  for  centuries  immediately  returned  :  a 
fixed  standard  fur  the  ai)portionment  of  the  soldiery  was 
wanting.  Since  iElfred's  time,  indeed,  the  general  rule  had 
been  observed  that  a  fully  equipped  man  should  be  furnished 
for  every  five  hidae ;  but  it  had  never  been  established  as  a 
rule  of  law  as  in  the  Carlovingian  legislation  ;  the  apportion- 
ment had  remained  a  matter  of  administration,  regard  being 
had  to  the  state  of  the  income  at  the  time  and  to  other  con- 
ditions, and  hence  it  was  for  the  sheriff  and  the  county  ad- 
ministration an  object  of  continual  claims.  Only  in  a  few 
places  a  local  legal  custom  had  become  established,  which 
accordingly  was  carefully  noted  in  Domesday  Book.** 

••  In  my  "Gcschichto  dor  Commn-  be  expressly  reserved  wns  natural,  see- 

nnl-Veifu.-sunp,"  p.  17,  I  hiive  pointid  ins;  timt   the  c<.)ntiugont  furnished  by 

out  thut  tbo  tixing  of  military  service  tliebundrcda  remained  the  same. so  that 

accordinj*    to    the    standard    of    the  the    dificit    would   have   fallen    upon 

hide    had    not    in    the     Anglo-Saxon  their    neiglibours.      In    like    manner 

periml  Ixrome  a  rule  of  law.    It  oecurs  the  privileges  of  the  towns  in  the  later 

occordinu'ly  only  incidrutally  in  Domes-  Angli^Saxon  times  must  be  repariled  : 

day  lloiik.     In  a  few  oa^ts  in  the  royal  tliL-  military  service  of  which  is  fixed 

grants  the  number  of  the  warriors  to  at  tivi,  ten.  fifteen,  and  twentv  hides, 

be  furuishrd  wad  detcrmincHl  by  privi-  and  in    which   we  also  meet   with  a 

lege,  whirh  number  was  therefore  not  money   discharire,   Chester   pavin<^    a 

to  be  excee«led.     Thus  in  tlu>  case  of  sum  equal  to  50,  and  Shrewsbury  100 

■n   important    grant   about    the    ytar  hides  (Lappenberg,  i.  C13).     After  the 

800:    ^  Verum   itiam    in    ex}t(iiitiotti»  Conquest  this  institution  appears  ns  a 

necewitatf  m  riri   quiuque  tnntum   nn't-  local  custom,  as  in  Berkshire  (i.  56.  6): 

tantiir."    (Cocnuulf.  ";t'.»-S02.  in  Kem-  "  si  rex  mittebat  ulioubi  exercitumde  5 

ble,  *'  C<Hlex  "  I  iitrvnl.  p.  li.)   And  again  biilis  tiiutum  uniis  miles  ibat,  et  ad  ejus 

•hortly  after  this  ^"fjpeilitionem  cum  victum  vel  stipendium  de  unaouaque 

dundfrim  tafollit  et  cum  tantis  *cuti»  hidadabanturei iv.solidi ad ii. menses." 

exrrcrniit"  (idem,  821).     In  the  latter  Be<"ause  the  rate  of  the  five  hides  was 

case  it  was  a  matter  of  a  grant  of  some  only  a  principle  of  administration,  it 

twenty  townships  to  a  monastery  (Cod.  was   in   practice  much  modified,   and 

Dipl..  i.  272'.  That  where  great  grants  maintained    itstlf    as    an   established 

were  made  to  churches  and  monasteries  custom  only  in  certain  counties, 
a  definite  number  of  warriors  should 
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Apart  from  this,  the  apportionment  of  the  cavalry  service 
(which   had  now   become   more   expensive)   under    the   new 
schemes  of  property,  and  the  valuation  of  the  real  estates 
according  to   their  productive  worth,   was   certain,   after  so 
many  changes  and  desolating  struggles,  to  lead  to  more  violent 
disputes  than  ever.    On  the  earnest  endeavour  made  to  carry 
out  the  plan  at  the  time  of  threatened  invasion  in  the  year 
1085,  the  King  abandoned  the  scheme,  in  consequence  of  the 
probability  of  endless  disputes  ;  but  he  imposed  a  high  tax 
(hifdarjiiim)  upon   the  hides,  and  hurriedly  collected  a  paid 
army  with  the  other  means  at  the  disposal  of  his  exchequer. 
Connected  with  this  event  was  the  well-considered  plan  to 
determine  for  the  future,  by  means  of  a  land-register  of  the 
realm,  all  the  factors  according  to  which,  in  case  of  future 
levies,  the  number  of  "  shields  "  to  be  furnished  should  be  fixed, 
and  the  other  feudal  dues  exacted.     Upon  this  basis,  after  the 
year  1086,  the  shares  of  the  great  landed  proprietors  were 
settled,  according  to  which  a  heavy-armed  man  (servitium  tmius 
militis)  should  be  furnished  for  each  share.    Thefeuda  militum 
thus  computed  are  no  knights'  fees  of  a  limited  area,  but  real 
portions  of  the  profitable  free  estate.     "  The  knight's  fee  is 
no  manor,  and  no  hide  of  a  fixed  uniform  extent,  but  a  unit 
of  possession  which  imposes  upon  the  owner  the  obligation 
of  furnishing  a  fully  equipped  man  for  the  usual  period  of  a 
campaign.      These   '  units   of  property '   comprise   not  only 
agricultural  land    but   buildings,    rights   of  cutting   timber, 
mills,  fisheries,    salt   and  other  mines,   tolls,   market   dues, 
tithes,  etc.  ;  and  also,  as  the  furniture  as  it  were  of  the  soil, 
the  mass  of  tenants,  the  greatest  cities  as  well  as  the  smallest 
villages,  and  single  farms,  the  formerly  allodially  free  peasant 
as  well   as  the   serf  who  had  settled  on  the  land,  with   all 
customary  services,  dues,  and  protection  moneys.     Througb- 
out  the  whole  of  the  Middle  Ages  the  normal  standard  of  a 
knight's  fee  is  not  the  acre-measure  but  a  ground-rent  of  15, 
and  in  later  times  generally  of  20  lbs.  of    silver."  ***      Tho 

*•*  I  may  repeat  these  worHp  frnrn       Verwaltiinpsrecht,"     as    they    appear 
tlie  second  editimi  of  my  "  Englischcs       to    liavo   noiunitely    liit    tlie   inntfrinl 
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judicial  and  police  Bystem  appertaining  to  a  manor  are  inde- 
pendent of  this  ;  a  manor  may  be  estimated  at  either  more  or 
lesH  than  a  knight's  feo,  and  as  such  has  no  connection  -with 
knights'  service.  It  was  only  after  a  lapse  of  time,  and  in  a 
limited  degree,  that  knights'  fees  began  to  be  settled  on  certain 
and  determinate  estates. 

Accordingly,  after  the  land  register  of  the  realm  had  settled 
the  factors  for  the  distribution  of  war  burdens  for  the  later 
generations,  William  found  himself  enabled  to  fix  the  keystone 
of  his  system,  by  the  universal,  fundamental  and  immediate 
obligation  to  allegiance,  in  which  he  included  not  merely  his 
own  immediate  crovMi-vassals  but  their  under-vassals  also,  as 
well  as  all  the  greater  freeholders  in  the  country,  "  am  ties 
priedia  tencntes,  quotqunt  t'ssent  notse  nielioris  per  totam 
AnfiUam  ,-  "  and  his  contemporaries  have  understood  his  act 
in  its  fullest  extent,  "  niilites  eoriim  sibi  fiflelitatejn  contra  omnes 
homines  jurarc  cocgit  "  (Florence).  During  the  Norman  reigns 
which  follow  consequences  in  all  directions  proceed  from  this 
basis. 

The  Norman  Crown,  as  the  heir  of  the  Anglo-Saxon,  re- 
tained all  the  powers  and  revenues  of  its  predecessors,  and 
as  supreme  feudal  lord  over  all  the  land  added  to  these  the 
newly  acquired  feudal  rights.  The  King  claims  obedience, 
military  service,  and  tribute,  in  both  characters ;  all 
hominca  are  his  men  ;  he  can  summon  them  to  his  army, 
cite  them  to  appear  in  his  tribunals,  can  rate  them  in  respect 
of  his  revenue,  without  the  intervention  of  an  intermediate 
lord.  It  is  ditScult  to  say  what  immense  consequences  might 
not  have  proceeded  from  this  twofold  position,  if,  after  the 
fashion  of  all  human  affairs,  a  limitation  of  them  had  not 

point.     Under  Henry    II.,    after   the  obligation   lay  jointly  «nd  separately 

kniirhts'  fees  had  attained  their  fullest  upon   inch  carticata.     Hence   even  in 

development,  there  are  to  be  found  in  those  times,  a  valuation  according  to 

the  /jW  nifftr.  feuda  militum  of  2.  2J,  the  productive  results  was  in  existence, 

4.    .S.    and    6    hi-ies.     For    example  without  dividing  up  the  estates  into 

G^oflTrey  Ridel  tells  us  that  his  father  separate  knight's  fees  fStubbs,  i.  264). 

reused  184  rarucatx  (  =  100  acres),  A   copious   use  of  extracts  from    the 

which  the  service  of  fifteen  knights  Domesday   B<x>k   has   been   made    by 

WM  due,  but  that  no  special  knight  s  Freeman  "(Vol.  v.  Append.  A,  B,  C,  D). 
U^c*  wevr«  formed  out  of  them,  but  the 
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arisen  in  another  direction  through  the  circumstance  that  all 
royal  governments  of  this  period  began  with  a  dubious  or  dis- 
putable title,  and  had  to  struggle  with  dangerous  risings  on 
the  part  of  the  great  vassals,  which  took  place  either  alter- 
nately or  simultaneously  in  England  and  on  the  Continent. 
Immediately  after  the  occupation  of  England  begins  the 
dangerous  insurrection  of  Ralph  Guader  and  Eoger,  the  son  of 
Fitz-Osborne.  For  a  whole  century,  until  the  death  of 
Henry  II.,  these  revolts  continued  on  the  part  of  the  great 
vassals  against  the  English  feudal  lordship,  which  they  con- 
sidered insupportable  ;  they  end  with  the  removal  or  degrada- 
tion of  all  the  great  families  which  at  the  time  of  the  Conquest 
stood  at  the  head  of  the  martial  nobility.  In  all  these 
struggles  the  national  Anglo-Saxon  element  cleaves  with 
unshaken  loyalty  to  the  Royal  house,  and  gains  accordingly 
the  most  material  concessions  from  moral,  as  well  as  from 
political  considerations.  The  vouchsafing  to  all  a  like  legal 
protection,  the  established  system  of  the  central  administra- 
tion, the  consolidation  of  the  constitution  of  the  counties, 
cities,  guilds,  and  all  the  elements  which  afford  a  counterpoise 
to  the  "  great  vassalage,"  spontaneously  urge  themselves 
upon  the  Anglo-Norman  King  as  the  policy  which  this  state 
of  affairs  requires,  without  partiality  either  for  the  one  or  for 
the  other  nationality.! 

William  Rufus  already  makes  his  "Angli"  significant  pro- 
mises, in  order  with  the  help  of  their  faithful  soldiery  to 
humble  the  insurgent  magnates,  though  he  certainly  does 
not  keep  his  word.  Indeed,  the  Royal  feudal  suzerainty  was 
turned  to  account  in  this  reign  rather  with  a  display  of  savage 
brute  force  and  of  greed  for  money.  A  quick-witted  cleric, 
Ranulph  Flambard,  as  Great  Justiciary,  unscrupulously 
utilized  the  fiscal  part  of  the  royal  suzerainty  against 
ecclesiastical  and  secular  estates,  and  was  the  first  to  bring 
into  operation  the  grasping  fiscal  principles  of  the  English 
Exchequer. 

t  I  may  f(ir  the  following  survey  of  the  reigns  in  Stubbs'  "  Select 
refer  luv  renders  to  the  excellcut  sketcli       Charters." 
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Iltniy  I.  begins  his  reign  with  a  fair-promising  Charter,  by 
wliich  he  gains  the  sympathies  of  the  nation  for  his  defective 
titk;  to  tlie  crown.  Every  sentence  of  this  charter  throws  an 
unmistakable  hght  upon  the  maxims  of  the  preceding  adminis- 
tration ;  and  the  promises  which  the  lung  here  made  he  also 
kept  in  the  main,  by  returning  to  the  prudent  principles  of 
goverument  of  the  Conqueror.  Like  the  latter,  he  avoids  the 
re-grant  of  territory  and  judicial  powers  to  the  great  vassals 
on  any  large  scale.  He  centralizes  the  financial  control  in  the 
Exchftpu-r,  facilitates  the  access  to  the  Cui'ia  Eegis,  in  other 
directions  enlarges  the  competency  of  the  county  courts,  and 
amplifies  the  charters  of  freedom  of  the  cities  and  guilds.  By 
the  cii-cuits  of  his  Justiciary  and  the  Commissaries  of  the 
Exchequer  he  brings  the  royal  jurisdiction  into  immediate 
connection  with  the  provincial  administration,  in  a  manner 
which  obviates  the  danger  of  a  territorial  separation  of  the 
manors. 

Next  follows  the  reign  of  the  usurper  Stephen,  to  the  exclu- 
sion of  Henry's  daughter,  the  Empress  Maud,  who  had  been 
formally  appointed  to  the  succession.  Stephen's  cavalier- 
like frivohty  endeavours  to  gain  the  favour  of  the  vassals 
by  extravagant  grants  of  Crown  lands,  and  by  laxity  in 
administering  the  laws  of  the  land.  But  so  soon  as  the 
possibility  of  winning  more  adherents  by  this  means  is  ex- 
hausted, the  defiant  opposition  of  the  Barons  begins.  Even 
the  peaceable  magnates  and  Bishops  saw  themselves  forced 
in  self-defence  to  fortify  their  castles,  and  to  prepare  for  war. 
In  this  critical  moment  Stephen  commits  the  folly  of  arresting 
his  Grand  Justiciary  and  Bishop  Alexander,  by  which  act 
the  clergy  are  provoked  to  opposition,  and  at  the  same  time 
an  orderly  political  administration  altogether  ceases.  Neither 
Stephen  nor  the  Empress  has  any  real  support  in  the  popular 
feehng,  whilst  barons  and  knights  fight  nominally  under  the 
flag  of  one  of  the  two  claimants,  but  in  reality  for  their  own 
landed  interests.  From  this  time,  instead  of  the  former  well- 
ordered  administration  of  the  realm,  there  is  seen  all  the 
confusion  of  the  continental    feudal    system— private  wars. 
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fortified  castles,  the  forcible  exercise  by  greater  and  lesser 
barons  of  self-arrogated  judicial  functions,  and  of  the  privilege 
of  coinage — a  wild  struggle  of  warriors  among  themselves, 
under  pretence  of  siding  with  Stephen  or  with  Maud,  until,  by 
the  mediation  of  the  clergy,  a  compromise  is  effected  in 
favour  of  the  succession  to  the  throne  of  Henry,  son  of  Maud. 

Henry  II.  ascends  the  throne  without  opposition,  and  with- 
out any  obligation  towards  either  party,  with  the  resolve  to 
rule  England  as  an  English  King,  together  with  his  great 
possessions  on  French  soil.  The  basis  of  government  and  of 
the  county  administration  created  by  William  I.  and  Henry  I. 
now  received  a  systematic  form.  By  the  union  of  the  royal 
central  administration  with  the  national  county  courts,  the 
power  of  the  great  vassals  was  driven  back  into  proper  limits, 
and  with  the  support  of  an  energetic  and  loyal  official  nobility, 
the  formation  of  which  had  begun  as  early  as  the  reign  of 
Henry  I.,  with  the  appointment  of  Eoger,  Bishop  of  Sahsbury, 
the  Norman  administrative  system  attains  its  unequalled 
systematic  development.  Even  amidst  the  unfortunate  family 
relations  and  unfavourable  external  conjunctures  which 
characterized  the  latter  years  of  Henry  the  Second's  reign, 
the  internal  organization  of  the  Exchequer  and  the  Curia 
Eegis,  and  that  of  the  legal,  military,  and  financial  system 
makes  consistent  progress.  And  so  also  under  that  knight- 
errant,  Eichard  I.,  the  internal  government,  under  the  conduct 
of  sagacious  officers,  pursued  a  course  that  was  in  the  main 
orderly ;  until  under  the  worthless  rule  of  his  successor, 
John,  the  crisis  supervened,  which  led  to  the  signing  of 
Magna  Charta. 

Within  this  framework  is  accomplished  the  internal  con- 
solidation of  a  political  system,  which  stands  unmatched  in 
Europe  in  the  Middle  Ages. 
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CHAPTER   IX. 

^fje  Xornuin  Countn  Gobcrnmcnt. 

The  Conqueror  found  on  his  arrival,  a  well-ordered  division  of 
the  country  into  Shires,  Hundreds,  and  Manorial  districts,  and 
a  corresponding  official  system  of  Earls,  Shir-gerefas,  royal 
and  private  Gerefas.  For  King  Eadward's  legitimate  successor 
the  retention  of  this  system  was  a  natural  condition,  and  a  few 
years'  residence  in  England  must  have  sufficed  to  convince 
the  Conqueror  that  his  rule  could  have  no  more  advantageous 
basis  than  the  Gerefa-system  he  found  there.  The  outward 
fabric  of  the  government  of  the  country  thus  remained  un- 
changed, but  it  was  enlarged  by  the  new  powers  that  had  their 
origin  in  the  feudal  system,  whilst  in  many  points  it  was  at 
the  same  time  limited  by  the  centralization  which  soon  began. 
I.  The  office  of  tijc  ISorl  had,  in  the  last  two  generations 
of  the  Anglo-Saxon  period,  been  reduced  into  the  position  of 
an  upper  governorship,  with  an  ever  changing  combination 
of  shires,  and  a  frequent  change  of  officials.  According  to 
the  custom  of  the  country,  it  involved  the  highest  secular 
rank,  corresponding  to  the  ducal  title  of  the  Continent,  and 
continued  to  do  so  until  the  reign  of  Edward  III.,  for  the 
"duces''  of  Normandy  naturall^y  avoided  giving  their  subjects 
the  title  of  "  diur."'  A  few  Anglo-Saxon  Eorls  retained  their 
earldoms  for  a  considerable  period.  In  the  place  of  the  rebel- 
lious Eorls,  Norman  grcat-feodaries  were  appointed.  Certain 
lords  apparently  received  the  title  of  Eorl,  only  because,  in 
Normandy,  they  had  already  been  Counts.     Usually,  though 
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not  always,  a  high  military  rank  was  attached  to  the  oflSce, 
which  was  conferred  by  a  special  ceremony,  that  of  girding 
with  the  sword  {gladio  comitatus  cingi),  but  no  active  com- 
mand was  attached.  The  rights  and  profits  of  the  Eorl,  i.e. 
the  customary  third  of  the  revenues  of  the  county,  were  at 
first  usually  combined  with  it.  But  the  conspiracy  of  the 
Earls  in  the  year  1074,  showed  plainly  enough  how 
dangerous  an  administration  by  Earls  was  to  the  royal 
rule.  From  that  time  onwards  the  appointments  were  made 
with  great  reserve ;  only  such  persons  received  them  as  had 
already  borne  the  title  of  "count"  in  Normandy;  in  later 
times  mostly  members  of  the  royal  family;  and  in  such 
a  manner  that  the  Eorl  was  removed  as  far  as  might  be 
from  the  actual  administration  of  county  affairs.  The  former 
administrative  office  passed  into  one  of  the  highest  dignity, 
with  many  honours,  but  with  as  few  duties  as  possible. 
In  Domesday  Book  are  recorded  the  names  of  ten  comites, 
and  a  like  number  of  comitissas.  The  greater  number  of 
counties  accordingly  had  no  coines.  Wherever  we  meet  with 
one,  no  jurisdiction  is  attached  to  his  person,  no  command 
in  the  army,  no  authority  in  the  county  court,  and  no  special 
magisterial  power  of  any  kind.  The  Eorl  is  connected  with 
the  county,  whence  he  has  his  name,  in  no  other  way  than 
through  the  "  tcrtiiis  denarius,'"  under  the  sheriff's  yearly 
lease.  The  earliest  Treasury  accounts  show  the  payment  of 
such  sums,  amounting  to  £11,  £16,  £20,  £33,  etc.,  under  the 
head  of  tertius  denarius.  But  it  is  only  a  donatio  sub  mode, 
the  grant  of  a  permanent  income  "for  the  better  support  of 
the  dignity  of  an  Eorl ; "  it  consists  in  a  mere  order  for  jjay- 
ment  or  precept  addressed  to  the  sheriff,  and  is  therefore  a 
right  of  demand,  but  no  feudal  right,  and  is  accompanied  by 
no  investiture.  Occasionally  the  Eorl  is  also  appointed  as 
sheriff,  even  in  his  own  county,  as  Cospatrick  was  under 
William  I.  An  Eorl  of  this  character  must  render  his 
accounts  to  the  Exchequer,  like  any  other  sheriff,  and  he 
is  only  permitted  by  warrant  to  retain  the  tertius  denarius 
(Madox,  ii.  164).     An  Earldom  has  thus  already  the  character 
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of  the  latey  titles  of  nobility;  the  same  vagueness  in  the 
names,  which  are  sometimes  taken  from  a  county,  and  some- 
times from  a  city  (such  as  Salisbury,  Winchester,  Carlisle), 
sometimes  from  a  township  (Striguil,  Clare),  sometimes  from 
family  names  (Warenne,  De  Ferrers).  The  newly  created 
earl  was  sometimes  allowed  a  tcrtius  denarius,  sometimes 
a  fixed  annuity,  and  in  later  times  neither  the  one  nor  the 
other.  The  dignity  sometimes  descended  to  women,  and 
sometimes  not,  according  to  the  wording  of  the  grant ;  which 
from  the  first  appears  to  rest  upon  patent.  To  this  rule  of 
government  only  a  few  exceptions  were  made  in  the  border 
counties  (the  so-called  counties  Palatine)  which  had  no 
influence  upon  the  system  of  county  administration.  (1) 
After  the  withdrawal  of  the  Eorl,  the  Anglo-Saxon  Shir-gerefa 


(1)  As  to  the  di<^nity  of  the  Norman 
Eorl,  see  Speluian's  "  Glossuriuui,"  s.v. 
Comes ;  Selden,  "  Titles  of  Honour," 
iii.  638,  et  seq. ;  Heywooil,  "Rank:*," 
p.  95,  et  seq. ;  Mailox,  "  Excliequer,"  ii. 
400,  etseq. ;  "  Baronia  Anpjlica,"  i.  c.  1 ; 
Hallam,  " Middle  Ages;"  Ellis,  "In- 
troduction;" "Peerage  Reports,"  iii. 
ITS,  211,  seq.  The  dispute  of  the 
antiquarian  authorities  as  to  when  tlie 
dignity  of  Eorl  hecame  merely  titular 
is  rather  a  controversy  of  words.  Wo 
certainly  cannot  speak  of  a  mere  titular 
dignity  in  the  case  of  those  cooaVf.*,  to 
whom  a  third  part  of  the  court  dues, 
fines  and  other  revenues,  had  been 
granted.  (As  to  their  extent,  see  Hey- 
wood,  100,  101,  108)  The  decisive 
question  is,  how  far  the  Comes  as  such, 
had  a  military  command,  and  how  far 
he  controlled  the  county  assembly,  and 
the  peace  of  the  county.  That  he  had 
these  powers,  upon  reference  to  the 
governmeutiil  documents,  must  be  most 
deciiledly  denied;  as  to  the  instances 
in  which  a  Comes  governs  the  county  as 
Vicecomos,  see  Madox,  ii.  400.  A  local 
exception  is  made  after  the  Conquest, 
in  the  county  of  Chester,  in  which, 
having  regard  to  the  necessity  of  de- 
fending the  frontier,  a  general  governor 
was  intrusted  with  the  immediate  ex- 
ercise of  the  jura  regnlia.  After  the 
reign  of  Henry  H.,  such  exceptional 
cases    were    not    unfrequently    called 


"  palatinates."  Extended  powers  of 
this  kind  were  further  granted  in 
t^hrewbbury,  on  the  Welsh  borders,  in 
Durham,  on  the  Scottish  boundary, 
and  in  Kent,  in  consideration  of  the 
threatened  invasions  from  Picardy. 
Two  of  these  palatinates  were  inten- 
tionally combined  with  ecclesiastical 
dignities  which  were  not  capable  of 
establishing  an  hereditary  family  suc- 
cession. Such  governors  are  generally 
called  Earl3,but  frequently  otherwise, 
as  in  tiie  ease  of  the  Marchers  of  Wales; 
and  where  they  bear  the  title  of  Earl, 
it  is  only  the  latter  that  is  hereditary, 
whilst  the  governorship  is  regarded  as 
a  perfectly  separate  grant  ("  Peerage 
Report,"  ii.  255).  Under  Stephen,  new 
Comites  appear  to  be  created  in 
great  numliers,  and  with  extended 
powers ;  but  these  pseudo-earls  were 
deposed  under  Henry  II.  For  the 
origin  of  the  later  Palatinate  of  Lan- 
caster, there  were  personal  reasons  in 
the  striving  of  tiiis  house  to  preserve 
to  itself  a  lamily  possession,  in  addition 
to  the  crown  it  had  usurped.  All 
these  variations,  of  comparatively 
small  extent,  had  no  determinate  bear- 
ing upon  the  constitution  of  the 
country.  The  character  of  the  Eorl, 
as  an  originally  personal  dignity,  is 
recognized  bv  the  "  Peerage  Report," 
iii.  178,  211.  212.  etc. 
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became  the  regular  governor  of  the  county,  who  was  hence- 
forth no  longer  dependent  upon  the  Eorl,  but  upon  the 
personal  orders  of  the  King,  and  upon  the  organs  of  the 
Norman  central  administration. 

II.  The  important  oflice  of  tDc  Korman  'FicccomfS  is  identical 
with  the  old  office  of  Shir-gerefa,  now  filled  by  trustworthy 
Norman  lords.  Upon  French  soil  there  existed  a  similar 
system  of  government  under  Bailifl's;  who  as  representa- 
tives of  the  duke,  himself  invested  with  the  Carlovingian 
dignity  of  count,  bore  the  title  of  "  Vicecomites."  The  official 
Latin  in  Norman  England  adopted  the  title  Vicecomes,  but 
this  did  not  become  naturalized  in  the  Saxon  vernacular. 
The  Norman  term  "bailiff,"  which  nearly  corresponded  to 
the  Saxon  "  gerefa,"  was  in  later  times  applied  rather  to  the 
under  stewards  of  the  Vicecomes.  For  the  governor  of  the 
county,  on  the  other  hand,  the  native  population  retained 
the  usual  name,  Shir-gerefa,  Sheriff,  which  consequently,  in 
later  times  became  the  prevailing  one.  Corresponding  as  it 
did  to  the  Anglo-Saxon  administrative  system,  the  office  of 
Vicecomes  was  a  four-fold  one. 

1.  As  the  King's  military  representative  his  duty  was,  in 
conjunction  with  the  county  assembly,  to  regulate  the  appor- 
tionment  of  the  contingents,  and  conduct  the  detail  business 
of  the  military  organization.  This  business  became  somewhat 
simplified  after  registers  could  be  kept  with  the  help  of 
Domesday  Book.  The  sheriff's  duty  is  accordingly,  with  the 
aid  of  such  registers,  to  carry  out  the  royal  orders  summon- 
ing the  vassals,  which  orders  are  issued  to  him  as  executive 
officer.  Where  a  royal  castle  belongs  to  the  county,  he  looks 
to  the  equipment  of  the  knights,  the  Serjeants,  and  foot  soldiers, 
as  well  as  to  their  supplies,  debiting  the  treasury  with  all  the 
disbursements.  In  case  of  need  he  also  manages  the  fittinfr 
out  of  ships.  In  the  border  provinces  he  conducts  the  defence 
of  the  county,  in  case  no  governor  with  larger  powers  has  been 
appointed.  After  the  revival  of  the  old  militia  system  under 
Henry  II.,  he  becomes  also  leader  of  the  county  militia. 
Wherever  for  military,  judicial,  or  finance  purposes,  militarv 
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administration  becomes  necessary,  it  is  the  sheriff  who  does 
the  work. 

2.  As  Roijal  Justician/,  the  Vicecomes  is  the  successor  of 
the  Anglo-Saxon  Shir-gcrefa  ;  ho  presides  in  the  county  court, 
and  holds  the  customary  court-days  at  stated  periods  in  the 
county  as  well  as  in  the  hundreds.  The  judges  are  the  county 
freeholders.  Instead  of  Thanes  and  freeholders,  we  now  find 
vassals,  under-vassals,  and  freeholders  ;  and  Normans  instead 
of  Saxons.  So  far  the  judicial  administration  was  able  to 
survive  with  its  framework  unchanged.  But  defective  adminis- 
tration of  justice  and  other  circumstances  led  by  degrees  to  a 
centralization  at  the  royal  court,  which  deprived  the  Vice- 
comes  of  much  judicial  business  ;  whilst  on  the  other  side, 
the  police  spirit  of  the  new  regime  made  the  criminal  sittings 
the  chief  business  in  the  several  hundreds.  In  all  cases  the 
customary  execution  of  all  judgments,  the  collection  of  fines, 
and  the  confiscation  of  forfeited  lands,  remains  the  province 
of  the  Vicecomes. 

3.  As  Police  Magistrate  of  the  Crown  he  performs  the  cus- 
tomary duties  of  maintaining  the  peace,  pm-suing  peace- 
breakers,  if  necessary,  with  the  "  hue  and  cry"  of  the  whole 
county  ;  he  accepts  security  for  good  behaviour,  and  controls 
the  general  surety-system  of  the  tithings.  Through  the  neces- 
sities of  the  times  these  police  functions  became  much  ex- 
tended, and  developed  into  what  was  soon  an  imlimited 
system  of  police  fines.  For  carrying  out  these  measm-es, 
periodical  police-court  sittings  were  instituted  in  the  several 
hundreds  under  the  name  of  "  tunius  vicecomitis"  and  "  visus 
fraukph't]ii.''  The  more  the  judicial  fimctions  of  the  sheriff 
become  curtailed,  the  more  prominent  is  his  character  of 
police  official. 

4.  His  office  finally  as  Bailijf  of  the  )-oyal  demesnes  (gerefa) 
develops  into  one  of  high  importance,  owing  to  the  form  of 
the  Norman  administration.  As  in  the  Anglo-Saxon  period, 
the  management  of  the  royal  demesnes  is  now  entrusted  to 
the  Vicecomes  to  administer  them  as  a  steward  within  his 
district.     He  takes  over  these  demesnes  with  the  stock  upon 
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them,  be  makes  good  the  deficiencies  as  they  occur,  and  covers 
his  disbursements  by  deductions  from  the  rent  according  to  a 
fixed  scale  (Madox,  ii.  152).  In  many  counties  the  remainder 
of  the  estates  which  had  been  assigned  to  the  Saxon  Shir- 
gerefa  to  provide  his  official  income  (reeveland),  were  added 
thereto.  The  sum  total  of  these  estates  forms  the  "corpus 
comitatiis  "  out  of  which  the  annual  rent  due  to  the  King  was 
primarily  payable. 

In  later  times,  when  the  "corpus  comitaius"  had  become 
greatly  diminished  by  grants  {terras  datse),  he  only  accounts 
for  the  "  remanens  firmse  post  terras  datas,"  and  this  too  was 
frequently  burdened  with  current  annuities  and  pensions, 
which  had  also  to  be  deducted.  An  important  part  of  his 
receipts  is  formed  by  the  payments  made  by  the  tenants 
to  their  royal  landlord.  The  payments  in  kind,  consisting 
in  corn,  provisions,  conveyances,  and  manual  services,  ap- 
pear in  Domesday  Book  as  having  in  great  measure  been 
already  converted  into  money,  and  according  to  the  system 
pursued  by  the  Treasury,  this  conversion  proceeds,  until  as 
early  as  the  reign  of  Henry  I.  it  has  become  the  rule.  To 
these  again  are  added  the  customary  rights  to  wrecks,  trea- 
sure-trove, and  the  other  occasional  sources  of  revenue  of 
the  old  regal  finance,  and  also  (in  the  province  of  the 
magisterial  functions)  the  rights  to  escheated  and  forfeited 
property,  to  various  dues  and  fines,  and  to  the  confiscation 
of  the  movables  (catalla)  belonging  to  executed  or  fugitive 
criminals. 

The  revenue  accruing  from  such  suzerain  rights  was  extra- 
ordinarily increased  by  the  introduction  of  the  feudal  system, 
and  these  accretions  were  more  vigilantly  guarded  by  the 
Norman  kings  than  by  their  predecessors.  The  feudal  system 
added  relevia  and  other  similar  incidental  revenues,  the  large 
pecuniary  value  of  which  led  to  their  being  payable  directly 
to  the  court.  At  the  time  of  Domesday  Book  the  maxim 
held  good,  that  only  vassals  (taini),  who  possess  six  maneria 
or  less,  should  pay  their  relevinm  to  the  Yicecomes.  Those 
possessing  more  than   six  maneria  pay  immediately  into  the 
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Exchequer  (at  all  events  this  principle  is  expressly  mentioned 
in  two  counties).     Do.  280,  b.  298,  b.  (2) 

To  deal  ^Yith  tlie  numerous  financial  and  judicial  duties,  an 
oflicial  system  became  early  established,  with  its  clerks  (clerici), 
in  whom  we  recognize  the  ancestors  of  our  under-sheriffs.  The 
sheriff  charges  his  undcr-bailiff  with  the  duty  of  collecting  the 
dues  and  rents,  wuth  distraints  and  summonses  in  the  several 
districts  {Ballivi  Ilundredorum) ;  and  further  appoints  working 
ofiicials  called  **  bailiffs  "  or  "  scrvientes  "  to  attend  on  him 
and  act  as  messengers,  and  also  travelling  under-ofiQcials  or 
bailiffs  errant.  Altogether  the  financial  position  of  the  sheriff 
between  the  Treasury  and  those  from  whom  payment  was 
exacted,  became  soon  so  complicated,  that  (as  in  many 
German  states  of  the  middle  ages)  a  "farming"  of  the  office 
of  sheriff  arose,  with  a  view  of  turning  the  uncertain  revenue 
into  a  fixed  state  income.  Certainly  there  are  to  be  found 
among  the  sherifls  both  farmers  (fennors)  and  administrators 
{custodes)  ;  the  difference  between  whom  consists  in  the 
manner  in  which  they  render  their  accounts.  But  "  farm- 
ing" becomes  the  rule,  and  in  many  reigns  can  be  proved  to 
have  prevailed  in  nearly  every  county.  The  appointment 
was  sometimes  for  a  quarter,  or  for  half  a  year,  but  generally 
for  a  year — not  unfrequently  too  for  a  number  of  years  ;  but 
yet  always  reckoned  from  year  to  year,  and  revocable  at  the 
pleasure  of  the  King.  The  rent  is  frequently  the  same  that 
the  predecessor  paid  {antient  fcrm),  or  the  old  sum  with  an 

(2)  I  shnll  refer  afjain  to  the  Nor-  ary  is  npain  referred  to  in  cap.  11,  and 

mnn  Vicetoines    in    liis    cliarncter   <if  his  position    as    pf)lice   magistrate   in 

niilitaiy  commissary  in  cap.  10.     Ilis  cap.  12.      The   mention    made  of  his 

special  duties  in  furnishing  garrisons  police  functions  in  the  legal  books  of 

for  the  Burgs  arose  from  the  fact,  that  this  period  is  precisely   the   same   as 

the  feudal  service  of  forty  days  was  in-  that  of  the  Shir-ger^tu  in  the  Anglo- 

Bufticitut   for   the   purpose,   and   that  Saxon    period,   e.g.   in  regard    to    the 

paid  stindiug  garrisons  were  absolutely  peace  that  he  had  to  proclaim,  Hen.  79, 

neces^ary.     lit  nee   the   frequent  I'ay-  sec.  iv. ;    as   to  summonses.  Hen.  41, 

mcuts    for   milite)>   and   firrunttf:,  for  sec.  v.;  to  distraints.  Hen.  6.  51;  sec. 

horse  soldiers  and  foot  soldiers  in  tiie  iv. ;  complaints  relating  to  theft.  Hen. 

Burgs;    and  more   frequently  still  in  66,  sec.  ix. 

the    campaigns.       (Dialogus    de    Sc.  The /cjf^  TT/tte/mt  especially  confirm 

Madox,   ii.  422 ;    Madox,  i.  220,  370,  the  old  "police  functions  of  the  Shir- 

elc.  where  a  disbursement  of  £1228  is  gerefa.     I  shall  refer  at  length  to  his 

mentioned.)    The  Vicecomes  as  justici-  financial  duties  in  cap.  13. 
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additional  payment  {increment).  The  Exchef[uer  accounts 
show  that  a  formal  rivalry  in  bidding  took  place.  Once,  for 
instance,  the  Chancellor,  the  Bishop  of  Ely,  bids  for  the 
counties  of  York,  Lincoln,  and  Northampton,  1500  silver 
marks  down,  with  100  marks  additional  in  subsequent  pay- 
ment; whilst  the  Archbishop  of  York  bids  for  York  alone,  3000 
silver  marks  down,  with  100  marks  additional  payment. 

The  farmer-general  had  at  the  same  time  to  produce  re- 
spectable men  to  the  Treasury,  as  sureties  for  the  rendering 
of  an  account  that  was  now  strictly  controlled.  Twice  a 
year,  at  Easter  and  Michaelmas,  the  sheriff  appears  in  person 
before  the  Treasury.  These  are  the  two  scaccaria,  meaning 
terms  for  payment,  which  were  previously  announced  to  all 
the  Crown  debtors  in  the  county.  At  every  term  a  pro- 
portion of  the  rent,  and  other  sums  due,  "  summonccs,''  have 
to  be  paid  down  as  a  provisional  payment  {"  profer'') ;  then 
with  the  presentation  of  the  receipts  follows  the  "  risus 
compoti ;  "  and  in  conclusion  the  "  sinnma.''  Often,  special 
commissioners  were  deputed  to  investigate  the  conduct  of 
sheriffs  who  had  exacted  payments  without  giving  receipts, 
or  had  committed  other  irregularities.  (2") 

(2")  With   regard   to  the  rendering  prehendi."   (Madox,  ii.  415.)    In  cases 

of    accounts    by    the   Yicecomes,    the  where  tlie  person  from  whom  the  nc- 

"  Dialogus  de  Scaocurio,"    ii.  c.  1,2,4  counts  are  due  is  a  vassal  of  the  Crown, 

(Madox,  ii.  407-lG),  gives  the  system-  short   process  is  made,  with  distraint 

atic  jirinciples  obtaining  in   tlie  time  on    his   fief  or   i)ersonal  arrest,   but  a 

of  Henry  II.     The  writ  of  summons  to  vtilex  is  to  be  kept  in  decent  imprison- 

present  accounts  runs  :  "  Vide  mcut  te  nient.    An  administration  of  the  whole 

ipsum  et  omnia  tna  dilirjix,  quod  sis  ad  office  by  sul)stitutcs  can  only  bt;  allowed 

seacr.ari iim  ibi  vel  ill,  in  crastino  Sanrti  by  special  Royal  licence.    In  the  Rotuli 

Michai'lis,  el  habeas  ibi  tectiui  qiiidqiiid  f)  Jolm  a'"  subricecomes  pro  canceUario" 

dnbes  de  veterc Jirma  vel  nora,  el  7iomi-  is  met  witii  in  this  office.     But  other 

natim  hxc   debita  subseripta."      Then  considerations  are  also  entertained  witli 

follow  the  several  items.     Under  cor-  regard  to  money  payments.    In  12  John 

tain  circumstances  it  is  expressed  in  the  men  of  the  county  of  Dorset  and 

Bharper   terms,  ^^alioquin  sic  te  cnsli-  Somerset    pay    1200   marks    in   silver, 

gnbiinus,  quod  poena  tiia  aliis  Balliris  "  qtiod  Ui'x    nmstitiutt  eis  Vicecomiti'in 

iiostris  dabilur  in  exempliua"    (Madfi.K,  de  se  ijisis  taleni,    qui    residens    sit    in 

i.  v55G.)     Kepresentatioti  in   delivering  cumitatibus  Ulis,  izreptn    IT.  Briererre 

accounts   is   only   allowed   by   special  d   suis."   etc.      An   objection   of    this 

royal    mandates,    in    later    times    by  kind  to  certain  persons  as  sherift's  is 

special  permission  of  the  president.    It  not  unfrequent.     In  this  way  tlio  lirst 

was  imperative  that  at  least  one  miles  separate  causes  occur,  in  which  an  elec- 

sliould  be  amongst  the  substitutes,  and  tion  by  the  county  of  their  sheritf  ia 

not  only  '■'■  cleriri"  '■'quia,  non  dint  allosved  in  return  for  a  money  payment. 
eus   pro  pecxtnia   vol    raliociiu'is    coin- 

VOL.  I.  L 
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The  collective  office  of  the  sheriff,  as  war  commissary,  sum- 
moning the  lords  and  knights ;  as  treasurer,  through  whose 
purse  the  finances  of  a  small  province  pass ;  as  police  magis- 
trate, having  to  execute  judgments  and  maintain  the  King's 
peace  against  the  mightiest  in  the  land,  clearly  shows  that, 
according  to  the  notions  of  those  times,  only  a  Crown  vassal 
or  a  skilled  ecclesiastic  was  capable  of  administering  such 
an  office.  The  Norman  lords  despised  no  positions  of  gain. 
Hence  we  find  at  times  kings'  sons  among  the  sheriffs  (for 
instance,  Richard,  the  son  of  Henry  III.) ;  the  great  justi- 
ciaries of  the  realm,  and  other  high  Court  officials ;  the 
Archbishops  of  Canterbury  and  York ;  numerous  Bishops ; 
and  sometimes  even  a  highly  placed  Royal  Chaplain ;  but 
most  frequently  the  names  of  Norman  lords  occur,  to  whom 
the  otlice  of  sheriff  afforded  a  lucrative  income  in  addition  to 
their  landed  property.  Yet  the  system  varied  under  different 
reigns.  Careless  monarchs  allowed  the  magnates  to  seize 
the  sheriff's  office  ;  in  a  few  cases  the  office  was  even  allowed 
to  become  hereditary,  although  the  personal  responsibility 
was  retained.  But  it  was  not  until  the  reign  of  Henry  II. 
that  the  office  became  systematically  filled  fi-om  the  ranks  of 
the  newly  formed  official  gentry ;  in  the  last  years  of  this 
reign  it  was  filled  fi-om  the  same  class  of  officials  as  the 
barons  of  the  Treasury  and  the  travelling  commissaries.  In 
spite  of  the  important  position  it  afforded,  the  office  remained 
at  all  times  a  purely  personal  one,  dependent  entii-ely  upon 
the  will  of  the  King,  and  therefore  revocable.  The  King  had 
accordingly  the  power  of  separating  from  it  several  branches. 
Thus  we  meet  in  early  times  with  special  "  foresters,"  "  cus- 
tomers," "  escheaters,"  "farmers"  of  towns,  guilds,  etc., 
and  in  later  times  special  collectors  of  the  tallagia  of  the 
fifteenths  and  other  subsidies.  The  King  had  also  the  right 
to  commit  his  burghs  to  the  care  of  special  burgh-bailiffs,  with 
or  without  a  judicial  and  financial  jurisdiction  within  the 
burgh-district.  He  could  also  divide  the  judicial  authority  in 
certain  districts,  and  grant  exemptions  to  towns,  etc. ;  all 
these  special  administrative  branches  the  sheriff  must  support 
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with  bis  authority,  whenever  distraints  and  executions  are  to 
be  put  in  force.  The  King  could  also  introduce  modifications 
into  the  conduct  of  the  office  ;  for  example,  by  permitting  the 
controlling  power  in  extraordinary  cases  to  be  exercised  by 
substitutes  {e.g.  for  clergy  in  military  matters).  And  he  could 
finally  on  this  account  depose  the  sheriffs,  singly  or  collec- 
tively, a  popular  measure  repeatedly  resorted  to  in  the  twelfth 
and  thirteenth  centuries.  He  might  suspend  them  at  any 
time  from  office,  place  custodcs  over  them,  investigate  their 
conduct  by  commissioners,  regulate  their  behaviour  by  instruc- 
tions, and  impress  their  duty  upon  them  by  new  oaths  of 
office.  As  in  the  Anglo-Saxon  period,  there  cannot  be  found 
any  trace  of  a  right  to  the  office,  or  of  a  right  of  the  county 
assembly  to  appoint  to  it,  nor  of  an  appointment  by  election. (2^) 

III.  '2r!)£  iocal  Gobcrnnunt  of  tljc  ^ub--tiistrfcts  within  the 
county  is  still  principally  regulated  by  the  nature  of  real 
property  in  just  the  same  manner  as  under  the  Anglo-Saxon 
gerefa  system.  Through  the  Conquest  and  the  feudal  system 
arose  a  change  of  occupiers  of  the  soil,  and  with  the  change 
in  persons  a  new  grouping  of  possessions  ;  but  the  old  system 
of  property  was  in  the  main  retained.  The  descriptions  of 
the  estates  in  Domesday  Book  reproduce  the  modes  exist- 
ing at  the  close  of  the  Anglo-Saxon  period,  under  the  partly 
new  names  of  "  manors,"  **  honors,"  and  "  burghs." 

1.  The  manor,  "  nuoicrium'''  or  lord's  seat,  is  identical  with 
the   "  mnnsus  "  of   the  Anglo-Saxon  period,  comprehending 

(2'')  Of  the  personally  high  position  except  food  and  drink  for  a  single  day  ; 
of  the  sheriff  numoroiia  instances  are  not  to  quarter  themselves  on  any  one 
given  by  Madox.  In  the  "  Dialogns,"  with  nioro  tlian  six  liorses ;  to  lodge 
ii.  c.  4  (Madox,  ii.  417),  it  is,  however,  witli  none  who  is  worth  less  than  £40 
expressly  stated  that  the  Vicecomes  income  from  real  estate,  and  not  more 
neid  not  be  a  vassal  of  the  Crown.  frequently  than  once  a  year  or  twice 
In  later  times  the  official  instructions  at  most,  if  invited,  and  then  without 
of  tlie  Vicecomes  are  numerous;  for  making  a  precident  of  it;  to  take  no 
instance,  in  42  Hen.  III.,  an  imiversal  presint  exceeding  twelve  pence;  not 
oath  of  office  is  prescrilxd,  wliich  to  take  more  servants  with  them  than 
throws  much  light  upon  tin-  spirit  of  necessary  for  their  safety  on  circuit ;  to 
the  administration.  The  sherift"^  must  see  that  these  servants  do  not  over- 
swear  that  tliey  will  impartially  and  burden  the  land  by  eating  and  drink- 
promptly  grant  justice  to  the  poor  as  to  ing.  or  take  from  any  inhabitant  sheep, 
the  rich  man  ;  that  they  will  accept  rem,  wool,  movable  goods,  money,  or 
nothing  personally  or  through  others,  money'*  worth.     (Madox,  ii.  147.) 
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the  ceorls  and  dependants  who  had  settled  round  about  it, 
who  for  the  most  part  form  a  union  of  neighbours,  villa, 
villdta.  Under  the  now  tenure,  the  real  rights  of  landed  pro- 
perty have  not  changed  their  nature  as  fiefs.  The  newly 
enfeoffed  Norman,  alike  with  the  Saxon  Thane  who  remained 
in  possession,  exercises  the  usufructuary  rights  of  his  pre- 
decessor, that  is,  collects  the  customary  dues  through  the 
managers  of  his  estates,  })r£epositi  villas,  reeves,  baihffs,  or 
stewards.  In  the  system  of  police-sureties  the  villa  forms 
a  lord's  tithing,  where  it  contains  ten  or  more  families.  The 
landowner  claims  the  customary  jurisdiction  over  his  people, 
together  with  the  extensions  of  it  that  have  taken  place  by 
grant,  all  of  which  are  enumerated  in  the  deeds  of  gi-ant 
under  the  denominations  "  saca,"  "  soca,"  "  infangtheft,"  and 
"  outfangtbeft."  It  was  merely  a  new  name  when  this  was 
now  called,  in  the  language  of  the  Norman  lords,  a  "  manor," 
a  name  which  first  appeared  with  other  Norman  fashions 
under  Eadward  the  Confessor.  The  majority  of  the  manors 
wore  now  in  the  hands  of  Crown  vassals  ;  a  considerable 
number  also  former  Saxon  Thanes.  (ElHs  i.  90.)  The 
Norman  Government  endeavoured  to  reduce  all  these  judiciary 
powers  to  one  uniform  system,  but  certainly  not  to  extend 
them  {vide  chap.  x.).  The  Domesday  Book,  indeed,  shows  a 
number  of  new  manors  which  had  been  created  by  division, 
but  in  the  year  1290  the  statute  "  Quia  Emptorcs  "  put  an 
end  for  ever  to  the  creation  of  new  manors,  {a) 

2.  The  fonnation  of  lordships  (Honors)  also  reaches  back 
into  the  Anglo-Saxon  period,  originating  in  a  group  of  estates 
lying  close  together,  over  which,  in  the  system  of  police- 
sureties,  the   stewards  (jmepositi)  of    several   lords  presided 

(a)  Touching  the  manors  the  Glos-  Mamtim,  Colonia,  et  eii,  et  crteris  simtU) 

Barium  of    Sumnor    says   us   follows:  idem    fitjnificaruut,    ac    ip^U  et    alin 

'^  (iittf  yormauuorum  (nHjiora  rorapud  posferioris    a-vi    populis     Manerium." 

nox,   in   c/i(ir/i\i  aut  o/jis  iwstris  bona!  (Ellis,  i.  224, '.J-JS.)    As  to  the  technical 

Jidttmoiiumt'utiii,frui>traquxritur.     A  meaning  of  the  words  *•  saca,"   "soca," 

Nunnaintis    (inter    alia     ejus    farinas  "  infangthiof,"  "  team,"  "  toll  "  in  the 

terlm)  f  Gallia  hue  adductum  conjicio,  deeds  of  enfeofi'ment,  see   the  treatise 

avorum  in  Amjlia  prace^sorilms  Hida,  of  Zopfl,  "  Alterthiiiner  des  Deutschen 

Fumilio,   Villa,  i>ulirici<i,  C<jsata,  Man-  Rechts  "  (Leipzig,   1^60),  i.   pp.  170- 

lura,    Manens     {tit     Man$vt,    Mansio,  211. 
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— to  which  lordships  were  often  given  a  "  saca  et  soca  "  in  an 
extended  measure,  and  which  were  in  certain  matters  co- 
ordinated with  the  hundreds.  The  successors  of  the  Saxon 
great  Thanes  are  now  Norman  lords,  who,  following  the 
fashion  in'evailing  in  their  old  home,  strove  to  form  exclusive 
feudal  lordships  out  of  these  unions.  We  find  in  England 
round  certain  magnates  a  small  court,  a  steward  (dajiifer),  a 
butler  {pincerna),  a  marshal,  a  chamberlain,  etc. — their  offices 
being  sometimes  even  hereditary.  The  numerous  venatores, 
and  half  a  hundred  other  classes  of  higher  and  lower  servants 
mentioned  in  Domesday  Book,  point  to  the  fact  that  in- 
ferior vassals  of  the  Crown  also  imitated  this  custom.  The 
Normans,  fond  of  pomp,  herein  vied  with  the  princes  of  the 
Continent.  But  the  Conqueror  had  taken  care  to  assign 
their  possessions  to  the  greatest  feudatories  in  so  many  coun- 
ties, that  their  estate  in  each  county  did  not  differ  greatly  from 
that  of  the  inferior  vassals  of  the  Crown.  They  were  not  able, 
either  locally  or  temporarily,  to  consolidate  themselves,  since 
the  strict  law  of  escheat  often  brought  the  same  possession 
back  to  the  Crown  several  times  in  a  single  century.  And 
then  the  interest  of  the  financial  administration  pre-eminently 
kept  these  greater  formations  within  limits,  and,  where  a  favour- 
able opportunity  offered,  endeavoured  to  suppress  them.  The 
principal  seat  of  the  lord,  the  "  aiput  htironise''  of  later  times, 
might  indeed  be  a  meeting-place  of  the  undor-vassals  for 
festivities,  investitures,  legal  business,  and  the  holding  of 
manorial  court  days,  but  it  was  not  a  superior  feudal  court  in 
the  French  style.  The  Norman  manors  are  rather  mere  unions 
of  estates,  which  are  all  granted,  transferred,  and  administered 
alike,  but  have  not  specific  sovereign  rights  attached  to  them. 
After  the  frequent  escheats  the  "honors"  which  had  thus 
fallen  in  were  often  re-granted,  diminished  in  extent,  so  that 
later  Treasury  accounts  distinguish  expressly  between  lordships 
of  old  and  of  new  tenure.  Finally,  the  prohibition  to  create 
new  manors  also  prevented  the  formation  of  new  honors,  {b) 

(h)  The  appellation  "  linnnr  "  is  also       tion.     Heywood,  pp.  188.  181),  riRhtly 
nicicly  a  new  niimc  fur  an  old  iustitu-       puiuts  out  that,    where  iu  Duiucadiiy 
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3.  The  Norm/in  Burrflis  are  in  like  manner  a  continuation  of 
the  Bpecial  parochial  and  judicial  districts,  which  had  been 
formed,  in  tlio  Anglo-Saxon  period,  around  a  fortified  building 
or  a  castle.  Many  were  severely  dealt  with  and  laid  waste 
at  the  time  of  the  Norman  Conquest.  William  I.  took  them 
over  with  tlieir  legal  constitution,  and  incorporated  the  more 
important  of  them  immediately  with  the  royal  demesnes. 
A  list  of  them,  about  eighty  in  all,  is  given  by  Ellis  (i.  190). 
A  number  of  such  places,  which  already  in  the  Roman  times 
had  been  ciritdics,  continued  to  be  called  "  cities,"  which 
name,  however,  has  no  reference  to  their  constitution.  In 
ihv  county  system  they  often  form  a  hundred,  and  sometimes 
form  several,  as  where  an  old  and  a  new  town  are  united 
togetlier.  Like  the  counties  generally,  the  royal  cities,  burghs, 
and  towns  were  treated  as  special  estates,  and  either  incor- 
j)()rated  with  the  corpus  comitntns  or  given  over  at  the  royal 
pleasure  to  special  "  Fermors  "  or  particular  town  bailiffs, 
custodes,  provosts,  etc.  The  Empress  Matilda,  for  instance, 
farms  out  London  for  £300  rent  to  Geoffrey  of  Essex. 
"Where  in  greater  cities  several  special  guilds  existed,  these 
again  might  be  the  subject  of  under-leases.  For  example, 
in  5  Henry  IL  the  "Weavers  of  London  pay  five  marks  in 
gold  as  rent  for  their  guild  for  two  years ;  the  Bakers  one 
mark  and  six  ounces  in  gold;  in  11  Henry  II.,  the  "Weavers 
twelve  pounds  silver,  and  the  Bakers  six  pounds  silver  "pro 
gihld  sit'i  ;  "  and  in  like  manner  the  guilds  in  Oxford  and 
in  other  places.  It  will  be  shown  later  on  how  the  feudal 
system  began  to  compel  the  real  estates  not  subject  to  the 
feudal  military  service,  to  periodical  contributions  in  cases 
where  the  honour  and  the  needs  of  the  feudal  lords  required 

Bi>ok   the   word  "  honor "   is   in    cer-  as  I  c;»n  discover,  the  name  "  honor " 

tain  cases  nut  with,  it  is  used  alike  for  is   used    in      the    Treasury   accounts 

tlie  land  and  for  the  fief  of  ordinary  afttr   the  time  of  Henry   IF.    for  the 

viissals.      It  was  not  until  later  times  great  possessions  of  tarls,  of  the  High 

that  it  was  used  in  preference  for  the  Constidile,  and  of  some  few  great  vas- 

grcat  tiefs  :  "  Pi)$fei>fiim''»  magtias.  quag  sals.     The  collection   of  laws,   which 

rulgo r«>'-flH/  hnunrcn."  (Hfiiry  Hunting-  was  made  about  the  same  time,  that  of 

don.  '•  De  Coiittmptu  Mundi."  c.  2o.)  the  I.cges  Honrici  I.. certainly  uses  the 

Probably    the    expression    bccflme    a  word   for  those  possessions,  to  which 

technicftl  one  in  the  Treasury.     So  far  eeTeral  maneria  belong.    (H.  c.  55.) 
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it.  Under  the  name  of  "  taUagium  "  a  taxation  of  this  kind 
was  imposed  according  to  necessity,  and  as  a  rule  only  rejDeated 
at  several  years'  interval.  It  was  raised  either  irom  indi- 
viduals or  in  gross  ;  in  the  latter  case  the  households  hound 
to  contrihute  agreed  together,  in  their  common  pressing 
interest,  how  it  should  be  raised.  Frequently  already  existing 
guilds  of  merchants,  tradesmen,  and  house  or  land  owners 
undertook  this  duty  of  raising  the  tallagium  in  considera- 
tion of  especial  privileges.  But  it  was  still  simpler  when, 
instead  of  the  sheriff,  whose  accounts  had  without  this  become 
complicated  enough,  the  "  men  of  the  burgh  "  themselves 
undertook  to  farm  it.  The  King  then  demands  his  "taille  " 
from  the  body  of  citizens,  or  from  a  smaller  guild  which  has 
undertaken  the  duty,  but  no  longer  from  the  individual,  whose 
possessions  in  this  manner  become  again  tax-free.  In  this 
case  a  fit  and  proper  person  is  presented  to  the  Treasury,  who, 
on  being  appointed  "  town-reeve,"  undertakes  with  sureties 
the  responsibility  for  the  due  payment  of  the  rent  agreed  on, 
and  collects  from  the  individual  the  dues  and  imposts.  The 
official  thus  appointed  is  known  throughout  by  the  title  of 
"  reeve,"  or  "  bailiff,"  in  later  times  also  by  the  Norman  name 
of  "  mayor,"  For  some  time  an  eager  competition  took  place 
between  the  citizens  and  the  Vicecomes  or  some  other  lord 
anxious  to  outbid  them.  In  process  of  time,  however,  the 
majority  of  the  towns  farm  themselves,  "  Jirma  burgi," 
"  fee  farm,"  and  thus  gain  the  first  step  towards  their 
independence.  By  a  charter  of  Henry  I.  even  the  sheriff's 
office  for  the  county  of  Middlesex  is,  according  to  this  system, 
farmed  out  to  the  city  of  London,  "  ad  finnam  ])ro  CCC. 
libris  i2)sis  ct  heredihas  suis  ita,  quod  i2)si  cict's  jwiieiit  vice- 
comitem,  qaejii  voluerint  de  se  i2)sis"  etc.  ("  Select  Charters," 
p.  103.) 

Even  in  the  Anglo-Saxon  period  the  city  of  London,  stand- 
ing as  it  did  in  regard  to  population  and  extent  of  posses- 
sions, on  an  equality  with  a  county,  by  annexing  Middlesex, 
had  gained  for  itself  the  position  of  a  county.  Its  "  wards  " 
may  be  compared  with  the  huncUxds.     On  the  accession  of 
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Richard  Cceiir-de-Lion  to  the  throne,  instead  of  the  port- 
reeve, two  baihffs  appear  as  town-reeves,  and  soon  after  this 
a  mayor,  whoHc  free  election  (nomination)  was  granted  to  the 
oitizcnM  hy  charter  (10  John).  After  Kichard  l.'s  reign  more 
extended  privileges  for  other  cities  spring  up,  such  as 
privilege  of  market,  new  guilds,  a  separate  jurisdiction,  and 
free  flertion  of  their  own  oiVicials.  From  the  firma  hurrji 
connected  witli  a  separate  jurisdiction,  proceeds  the  English 
municipal  law.  uliich  at  the  close  of  this  period  stands  before 
us  dt'velopod  in  clour  outlines,  but  which  only  presents  a 
number  of  immunities  with  no  special  participation  in  the 
general  gmernment  of  the  county. 

The  separate  government  of  the  burghs  was  in  the  Anglo- 
Saxon  period  especially  seen  in  the  case  of  the  royal 
demesnes.  Besides  these  appear  also  the  mediate  towns 
as  a  part  of  the  possessions  of  the  great  feudatories,  though 
certaiidy  in  small  numbers  and  of  small  extent,  in  which  the 
lord  of  the  soil  collected  for  his  own  benefit  the  customary 
rents  and  dues,  and  held  his  court.  The  burden  of  con- 
tributing accordhig  to  the  needs  of  the  lord  attached  also  to 
the  persons  of  the  inhabitants,  and  occasionally  comes  to  light 
whenever,  in  consequence  of  escheat  or  feudal  guardianship, 
such  places  temporarily  pass  "  into  the  King's  hand,"  and  are 
so  entered  on  the  Treasury  rolls.  This  right  of  levying  con- 
tributions became,  as  everywhere,  a  cause  of  oppression, 
grievance,  and  disturbance.  How  it  was  exercised  by  the 
Norman  lords  we  may  judge  from  the  fact  that  the  towns 
fri<iucntly  disputed  the  lords'  right,  and  declared  themselves 
liable  to  pay  contribution  only  to  the  King.  For  this  reason 
the  King  appears  early  to  have  protected  these  places  against 
ill-usage.  The  very  frequent  mention  of  a  special  royal 
hceuce  points  to  a  general  control  exercised  by  the  Treasury 
over  these  talhifi'm.  "When  lordships  escheated,  as  so 
frequently  happened,  the  reservation  was  always  made  in 
the  new  grant  of  them  "  that  such  places  should  only  pay 
tnllonin  when  the  King  taxed  his  own  "  (Madox.  i.  756). 
"What  after  this  still   remained   of  the  lords'  right  of  lew- 
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ing    contributions,    finally    disappeared    generally    through 
purchase,  (c) 

It  is  beyond  doubt  the  finance  administration  which  has 
before  all  else  influenced  the  form  of  local  government.  In 
the  interest  of  a  uniform  financial  control  the  royal  manors 
and  the  groups  of  estates  were  now  left  to  the  administration 
of  the  Shir-gerefa  in  a  still  greater  measure  than  in  the 
Anglo-Saxon  period,  so  that  manors  and  honors  pre-eminently 
appear  as  lordships  in  the  possession  of  private  landlords. 
In  the  burghs,  on  the  other  hand,  which  were  a  bounteous 
spring  for  the  replenishment  of  the  royal  exchequer,  a  royal 
special  government  prevailed,  and  was  constantly  endeavour- 
ing to  form  independent  communities  in  consideration  of 
heavy  money  payments. 


(c)  As  to  the  Norman  burghs  and 
the  gradual  origin  of  municipal  hiw 
out  of  the  fusion  of  the  modes  of 
taxation  of  the  firma  hurcji  with  the 
grant  of  a  police  jurisdiction  (cnurt 
leot),  see  in  detail  Gneist,  "Gesehiclite 
des  Self-government,"  pp.  104-112,  and 
Stubbs,  i.  cap.  11,  sec.  181.  Relying 
upon  the  great  mass  of  records  con- 
tained in  Merewether  &  Stephen, 
"  History  of  the  Boroughs,"  3  vols., 
1853,  I  differ  in  some  particulars  from 
Stubbs,  and  hold  to  the  view,  that  the 
basis  (if  the  municipal  hnv  is  the  grant 
of  a  separate  muuiciiial  court,  and  that 
the  right  of  citi/,en.shii)  is  hence 
normally  extended  to  all  resident 
citizens,  who  share  in  bearing  tlie 
burden  of  office,  and  paying  the  muni- 
cipal taxes,  "  resident  householders, 
paying  scot,  bearing  lot."  The  favour- 
ite modern  idea,  of  making  political 
creations  proceed  from  groups  of  social 
interests,  has  given  an  exaggerated 
importance  to  the  guild  system  of  the 
English  towns.  The  so-callfd  '^judiria 
civitatiif  Luitdoni.r,"  as  also  the  guilds 
at  Cambridge,  Canterbury,  lOxeter,  antl 
elsewhere,  are  voluntary  unions  with 
certain   limited  ends  and  objects   in 


view,  which  have  often  an  importance 
at  the  first  origin  of  the  firma  Imrcfi. 
The  Municipal  Court  of  Justice  (the 
court  leit)  on  the  other  hand,  with  its 
legal  procedure,  could  not  be  limited 
to,  or  based  upon,  a  private  guild. 
That  the  mediate  towns  are  a  com- 
paratively inferior  creation,  is  proved 
by  the  rare  mention  of  tLem,  the  in- 
significance of  the  places  mentioned  as 
such,  and  the  small  number  of  the 
baronial  charters,  when  compared  with 
l.")00  royal  charters,  upon  wliich  is 
baseil  the  formation  of  the  English 
municipal  law. 

In  harmony  with  my  deductions 
Stubbs  says  (iii.  5.">'.)):  "In  1210  the 
most  advanced  among  the  English 
towns  hail  succeeded  in  obtaining,  l)y 
their  respective  charters,  and  with 
local  dirterences,  the  right  of  holding 
and  taking  the  jirofits  of  their  own 
courts  under  their  elected  olliecrs,  the 
exclusion  of  the  sheriff  from  judicial 
work  witiiiu  their  boundaries,  the  right 
of  collecting  and  compounding  for 
their  own  jiaynnMits  to  the  Crown,  tiio 
right  of  electing  their  own  bnilitVs. 
and  in  some  instances  of  electing  u 
mayor." 
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CHAPTER  X. 

I.  'CTljc  Bcbclopmcnt  of  i^t  iloimnn  illilitnrn  ^Sotoer. 

Upon  the  basis  of  the  county  government  we  have  just  de- 
picted there  ensued  a  change  in  the  powers  of  the  Crown, 
which  shows  with  starthng  rapidity  the  material  sovereign 
rights  of  the  more  modern  pohty.  Primarily  it  is  the 
military  power  which,  under  the  influence  of  the  Norman 
feudal  system,  presents  new  features  in  every  du*ection. 
Once  the  weakest  point  in  the  Anglo-Saxon  pohtical  system, 
it  has  now  become  one  of  the  firmest  bases  of  the  Norman. 

1.  The  decision  as  to  icar  and  peace  was  at  the  close  of  the 
Anglo-Saxon  period  still  frequently  made  by  the  Witenage- 
mote,  and  claimed  by  it  as  a  right  whenever  extraordinary 
services  were  required  of  the  national  militia.  The  limits  of 
this  right  were,  however,  not  sharply  defined;  it  was  at  all 
events  an  established  principle  that  the  King  could  claim  the 
right  of  personally  summoning  his  own  Thanes.  This  last- 
named  right  was  now  the  universal  one,  since  every  vassal 
of  the  Crown  and  every  under-vassal  had  become  the  King's 
homo.  The  military  oath  of  fealt}*  is  now  taken  to  the 
King's  person,  and  holds  good  for  his  possessions  abroad, 
"extra  rerfnum''  as  is  laid  down  in  the  Charta,  "Will.  I.  3,  c.  2  : 
"Statvlnnis  itt  oninis  liher  homo  Jcedere  et  sacramento  ojjirmet 
quod  intra  et  extra  Anfiliam  WiUelmo  regi  Jidcles  esse  i-olunt, 
terras  et  honores  illius,  etc.,  dejendere."  {"  Select  Charters," 
pp.  83,  84.)  This  charter  has,  indeed,  been  enlarged  with 
spurious  additions  by  a  later  hand,  but  it  is  probably  genuine 
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in  substance.  In  any  case  feudal  service  extra  regnum  was 
enforced  by  all  the  Norman  kings,  and  it  was  not  until 
after  the  separation  of  Normandy  from  the  English  crown 
in  John's  time  that  cases  of  direct  refusal  occur.  The 
Norman  was  obliged,  in  the  interest  of  his  own  possessions, 
as  well  as  in  that  of  his  countrymen  in  Normandy,  and  as  a 
condition  of  his  new  possessions  on  English  soil,  to  acquiesce 
in  the  condition  imposed,  that  of  serving  the  King  "intra  et 
extra  rcgnnm.'"  The  Anglo-Saxon  Thane  had  to  be  content  if 
he  retained  his  possessions  on  similar  terms. 

This  was  certainly  the  hardest  requirement  of  the  new 
order  of  things,  and  one  that  met  with  a  strong  opposition 
from  the  vassals.  This  fact  explains  the  events  fraught  with 
such  important  consequences  at  the  close  of  William  I.'s 
reign.  "When  in  the  year  1085  an  invasion  of  the  Danes 
was  seriously  threatened,  the  King,  by  means  of  a  land-tax, 
brought  together  a  huge  paid  army  of  different  nationalities, 
and  by  heavy  taxation  and  quartering  of  his  soldiers  suj)- 
pressed  the  opposition  that  was  still  offered  him.  In  the 
following  year  all  the  greater  landed  proprietors  appeared 
willingly  at  the  review  held  near  Salisbury  to  acknowledge  by 
one  great  act  of  homage,  that  all  Crown  and  under-vassals 
were  now  the  King's  "men."  And  this  act  proclaimed  that 
the  newly  formed  feudal  militia  was  no  popular  muster,  but 
an  army  to  be  summoned  by  the  King.  At  the  same  time 
the  royal  prerogative  of  deciding  the  question  of  war  and 
peace  w'as  established  for  all  time.  As  an  extension  of  this, 
the  right  of  building  castles  was  distinctly  recognized  as  a 
royal  privilege.  The  "  castellatio  sine  licentia"  is  from  that 
time  forward  an  offence  threatened  with  the  '^  misericordia 
regis"  and  severe  penalties  (Hen.  I.  13,  sec.  1  ;  10,  sec.  1), 
and  use  was  made  of  it  in  such  an  extensive  manner  that 
William's  reign  marked  a  decisive  epoch  in  the  defences  of 
the  British  Isle.  (1) 

(1)  For  the  Noinian  military  Bystcm  iisofiil  matter  is  also  contained  in 
RB  a  whole,  rf.  Gncigt,  "  (icschicliteclos  Grose's  "IMilitnry  Antiiniilie.-."  See 
ydf-governmcnt,"    pp.    6l-t"i8.     Some       also  remarks  in  the  "  British  Military 
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2.  The  equipment  of  the  soldiery  and  the  apportionmetit  of 
the  continffentH  was  in  Anf^lo-Saxon  times  the  subject  of  trans- 
actions between  the  sheriff  and  the  county  assembly.  These 
transuctions  now  assume  a  different  form.  The  Domesday 
Book  laid  the  basis  of  a  roll  of  the  Crown  vassals.  According 
to  the  extent  and  the  nature  of  the  productive  property  it 
could  be  eomi)uted  how  many  shields  were  to  be  furnished  by 
each  estate,  according  to  the  gradually  fixed  proportion  of  a 
.t'20  ground  rent.  The  burden  of  performance  was  laid  in  the 
first  instance  on  the  landed  property  of  the  Crown  vassal. 
But  since  Domesday  Book  was  drawn  up,  subinfeudation 
had  increased,  and  the  actual  burden  of  performance  was 
thus  partly  transferred  to  the  enfeoffed  under-vassal.  The 
manifold  subinfeudations,  changes  of  possession,  forfeitures, 
and  divisions,  were  proved  by  the  charters  and  writs  preserved 
at  court,  by  means  of  which  the  rolls  were  made  to  correspond 
with  the  actual  state  of  affairs.     But,  in  consequence  of  the 

Bioojraphy  "  (2nd  edition,  1S46).  The 
innovations  are  tbc  strict  personal 
eervicc  based  on  jiruporty,  the  nniforni 
Hjiportionrut'iit  according  to  free  pos- 
Bc.-sion  of  real  property,  and  the  com- 
plete enforcement  of  obedience,  by  the 
pnnishments  for  felony,  and  feudal 
pi  nalties.  This  strict  martial  law  was 
introduced  from  Normiindy.  It  is  true 
tiiero  did  not  exist  a  military  cotle 
which  couM  have  produced  a  written 
Norman  feudal  law.  But  the  feudal 
system  had  already  become  defined  in 
it.s  'ietails  by  the  regulations  of  tlie 
dukes,  and  by  an  early  established 
leL'ul  and  tinamiiil  administration. 
And  in  Normandy,  too,  proceeding 
doubtli  ss  from  the  hierarchy  of  tiiu 
feudal  system,  and  from  the  position 
ol  a  contjueriug  tribe,  a  class-privilege 
had  biH?ome  developed  in  outline.  The 
Franco-Norman  feudal  constitution  of 
those  tiiui  s  was  bast'd  ui)ou  the  seigno- 
rial  idiii,  which  made  the  great  feuda- 
tory into  an  hereilitary  Stifiiwur  over 
his  uiider-vassals,  and  wliich  in  after- 
times,  favoured  by  the  influence  of 
iH'ssession  and  similar  interests,  easily 
made  this  Imnd  a  stronger  one  than 
that  which  Ixnind  the  luider- vassals  to 
their  suzerain.    In  England  an  opi>o- 


site  condition  of  things  existed.  The 
possession  of  the  Norman  lords  was  a 
new  one;  the  nationality  and  the 
interests  of  their  .Saxon  under-vas.-als 
were  opposed  to  theirs,  and  even 
their  Norman  homines  were  in  the 
main  collected  from  all  parts.  The 
Seignorial  idea  cnuld  not  accordingly 
firmly  establish  itself  here.  The  tor- 
titied  places  the  Conqueror  carefully 
reserved  to  himself.  As  the  Conquest 
advanced  the  first  care  of  the  Con- 
queror was  the  building  of  a  fortress 
in  the  conquered  town.  The  exclusive 
royal  right  of  fortifying  castles,  though 
doubtful  in  the  Anglo  Saxon,  is 
certain  in  the  Norman,  period.  Of 
the  forty-nine  castles  mentioned  in 
Donn  sday  Book,  only  that  of  Arundel 
is  described  as  existing  '*  tempore 
Kdtnirdi."  The  castles  of  Dover, 
Nottingham,  l>urham,  and  the  White 
Tower  ui  the  Tower  of  London,  in  ex- 
istence at  that  time,  are  not  mentioned. 
This  numWr  of  strong  fortifications 
with,  for  the  most  part,  standing  gar- 
risons, certainly  exercised  a  severe 
pressure  upon  the  adjacent  country. 
The  remembrance  of  the  Norman 
"  castle-men  "  remained  throughout 
the  whole  of  the  Middle  Ages. 


The  Development  of  the  Nurman  MiU.tar}i  Power.    157 

numerous  disputed  cases  and  varying  conditions,  a  perma- 
nent roll  of  tenures  was  never  drawn  up ;  accordingly,  the 
number  of  shields  to  be  furnished  was  never  officially  deter- 
mined. As  far  as  we  may  conjecture  by  reference  to  later 
statements,  the  number  of  shields  may  be  fixed  at  about 
30,000.* 

But  the  Vicecomites  were  doubtless  in  possession  of  the 
official  treasury  lists  for  their  county.  There  was  therefore 
only  now  needed  a  personal  order  of  the  King  issued  to  the 
Crown  vassals,  and  at  the  same  time  to  the  under-vassals, 
who  for  the  purposes  of  the  summons  to  arms  are  also 
"homines  regis.''  But  since  the  duty  of  furnishing,  equip- 
ping, and  provisioning  the  troops  belonged  to  separate  estates, 
this  business  had  to  be  undertaken  by  the  government  of 
the  county.  It  was  impossible  to  issue  thousands  of  per- 
sonal orders  directly  to  the  individual  vassals,  nor  were  the 
great  feudatories  the  right  persons  to  be  addressed,  as  their 
possessions,  and  with  them  their  under-vassals  and  horsemen, 
lay  scattered  about  in  many  counties.  According  to  the  rolls 
in  Domesday  Book,  the  estates  of  about  130  secular  vassals 
of  the  Crown  were  situated  in  from  two  to  five  counties ; 
those  of  twenty-nine  lords  in  six  to  ten  ;  those  of  twelve  great 
lords  even  in  ten  to  twenty-one  counties,  and  the  possessions 
of  the  great  ecclesiastical  vassals  of  the  Crown  were  distributed 
similarly  to  these  (thirty  in  two  counties ;  about  thirty  in 
three  counties;  about  six  in  from  three  to  eleven  counties). 
The  procedure  consisted  in  a  mobilization  order  addressed  to 
the  Vicecomites,  and  conclicd  in  the  following  form  :  "  Vice- 
comiii  Kdiicife  S((Iittcin.  Pra'cijiiiniis  lihi  (jiiod  sine  diJatione, 
snminoiu'ri  /(trias  per  totam  hallinun  tnain  Arc}iir})iscop()s, 
Kpiscopos,  Ahhdtrs,  Priorcs,  Comitcs,  Burovcs,  Militcs,  ft  Uhrre 

*  See  above,  p.  130  note,   the  state-  tion.    The  ollicinl  f^nmputiition,  accord- 

ment  of  8e;,'ri\vo  uiidtT  Hoiiry  III.     In  iiig  to  whit-li  tlic  scutago  at  tlie  end  of 

the  liher  nvjer,  the  number  oC  kni^htg  the  thirteenth  century  was  ealcuhited, 

who  could  be  furnished  by  the  vas.-als  is  baseil  upon   an  esliniale   of  32,000 

of   the    Crown    in    the    ten    counties  knij^hta'-fues;  but  the  amount  of  money 

south  of  tlie  Thames,  is  f^iven  at  only  really    raised    fell    far    short  of  this 

2047,   and    these   counties   apparently  estimate  (Stubbs,  L  432). 
contained  a  fourth  of  the  whole  popula- 
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tnnntea,  et  omties  tdios  qui  servitium  nobis  dehent  sive  servitium 
militare  vcl  serjantiee:  quodque  similiter  clamari  facias  per  totam 
hallivain  tnam,  quod  sint  apud  Wiyorniam  in  crastino  S.  Trini- 
tittis  atnio  rt(/ni  nostri  scptimo,  omni  dilatione  et  occasione 
poHtpositis,  cum  toto  hujusmodi  servitio  quod  nobis  debent,  parati 
cum  ciiuis  rt  armis  cundum  in  servitium  nostrum  quo  eis  prasce- 
pirimus.  Eodcm  modo  scribitur  omnibus  Vicecomitibus  Anf/lix." 
(CI.  7  Hen.  III.  3.) 

The  sherift's  then  issued  their  proclamations  to  all  burghs 
and  market-towns,  commanding  the  vassals  to  present  them- 
selves "  at  the  risk  of  forfeiting  their  fees  or  of  severe  penalty 
according  to  the  King's  pleasure."  In  time  of  greater  urgency, 
and  out  of  courtesy,  special  commands  could  be  issued  in 
addition  dii-ected  to  the  great  Crown  vassals  and  the  prelates, 
and  these  commands  were  served  by  the  Yicecomes.  Every 
vassal  of  the  Crown  had  to  see  that  on  his  estates  so  many 
heavy-armed  men  were  in  readiness  as  according  to  the  feudal 
list  it  fell  to  his  lot  to  furnish.  The  preparations  for  equip- 
ment and  provisioning  had  to  be  made  beforehand  on  each 
separate  estate,  and  it  was  the  duty  of  the  great  feudatories 
in  each  county  to  make  one  of  their  under-vassals  or  house- 
hold officers  responsible  for  this.  As  the  total  number  of 
the  propertied  Crown  and  under-vassals  only  supplied  a  por- 
tion of  the  shields  required,  the  majority  had  to  be  furnished 
by  the  equipment  of  sons,  relations,  and  free  dependants 
{srrvirntcs,  mounted  servants).  Since,  moreover,  the  Norman 
army  at  all  times  needed  not  only  cavalry  but  also  masses 
of  infantry,  the  vassals  were  readily  content  to  furnish, 
instead  of  the  superfluous  horsemen,  a  corresponding  number 
of  archers  or  spearmen.  The  furnishing  of  contingents 
thus  became  much  more  a  matter  of  detail,  and  had  to 
be  conducted  according  to  the  county-divisions.  Neither 
at  the  time  of  equipment  nor  in  the  field,  and  perhaps 
not  even  at  a  review,  could  the  soldiers  of  a  great  vassal 
liave  presented  a  fixed  unity,  and  hence  the  vassal's  position 
as  hereditary  captain  {senior,  seigneur)  could  not  attain  to  the 
importance  that  it  did  on  French  soil.     But  all  these  trans- 
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actions  were  not  matters  on  which  the  Thanes  of  the  county 
were  to  be  negotiated  with  as  in  the  Anglo-Saxon  period,  but 
the  vassal  had  to  satisfy  the  royal  officer  that  he  had  fulfilled 
the  duties  the  feudal  list  imi^osed  on  him.  (2) 

3.  The  command  over  the  collective  feudal  army  belongs, 
as  a  matter  of  right,  to  the  King,  as  was  the  case  in  the 
Anglo-Saxon  period.  All  actual  leaderships  are  based  upon 
his  personal  commission.  According  to  the  cavalry  system 
of  the  feudal  militia,  the  collected  troops  keep  their  own 
"comes  stahuli"  and  their  "  marescfdlus,"  as  at  the  present 
day  their  adjutant-general  and  quarter-master-general.  The 
constable  and  marshal  arrange  the  troops  into  divisions  and 
companies,  settle  disputes  as  to  precedence  and  field  badges, 
in  the  field  as  in  the  tournament ;  keep  the  rolls  of  their  men, 
and  give  certificates  as  to  attendance,  by  which  a  proof  is 
fm-nished  to  the  Treasury  respecting  the  feudal  duty  of  each, 
showing  whether  it  has  been  performed,  bought  off,  or  re- 
mitted. From  these  beginnings  was  developed  a  military 
jurisdiction  derived  from  the  King.  But  as  every  standing 
army  strives  to  transfer  to  the  civil  community  the  military 
organization,  the  same  was  the  case  in  a  high  degree  with  the 
feudal  militia,  service  in  which  was  based  upon  real  estates. 

(2)  As  to  the  recruiting  of  tlie  serve,  or  from  the  constable,  the  mar- 
tenants  see  Grose,  "Military  Anti-  shal,  or  one  of  liis  lieutenants  de- 
quities"(i-(J5)-  Tiiomiis/'Exohequer  "  pnted  for  tiiis  purpose, or  the  "m/u/i" 
(p.  53).  The  orders  issued  to  the  ol'  the  war  ofHee.  (i^Fadox,  i.  G3o,  G57.) 
sheriffs  calling  upon  them  to  summon  Persons  jiossossing  u  fraction  of  a 
tlie  troops  appear  to  \>u  unitoiinly  knight's  fee,  ilo  duty  for  a  relatively 
framed.  (Madox,  i.  (jr);5,  (;.'J4.)  Failure  short  time;  for  instance,  tiic  hidfof  a 
to  appear  is  in  tlie  case  of  the  higher  knight's  fee  is  coiiijiuted  at  twenty 
clergy  only  punished  with  iieavy  dayseach  year.  Asearlyasin  the  twelftli 
lines  (aTuerciament.s)  —  for  instance,  century  these  sul>-divisions  extend  so 
with  sums  of  100  marks  in  silver;  far  as  one-twentieth  of  a  fee,  in  which 
in  the  case  of  secular  vassals  depri-  case  evidently  only  the  honorary  rights 
vation  of  their  estates  appears  to  bo  of  the  Crown  vas.sal,  and  not  iiis  per- 
the  immeiliate  con!;c(]ucnci'.  (IMadox,  sonal  service,  are  concerned.  'J'liateven 
i.  G()2,  008.)  In  addition  to  the  per-  clerics  were  sometimes  hummonetl  in 
sonal  service  of  the  Crown  vns.sal,  the  person  is  proved  by  a  writ  (printed 
prescribed  number  of  heavy-armed  in  Kynier),  addressed  to  the  bishops 
troops  had  to  be  furnished,  for  whom  "  eo  quo  siiujuli,  lam  pr.rhiti  quctm  alii 
the  expression  " iterrirntes"  becomes  in  proprii»  pcrgoiiis  vinirc  dtbidnl,  ad 
gradually  the  prevailing  (me.  (Hey-  de/enxioiiemcoronm  et  refjni  nostri"  (Al 
wood,  129.)  Asa  proof  of  the  fulfdment  Hen.  III.).  As  a  rule  it  is  only  said 
of  military  duty,  either  a  certiticito  that  the  prelu tea  have  to  send  "  J7n7i7e« 
from   the    commander-in-chief    would  $uos." 
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The  more  the  vasHallage  began  to  feel  their  importance  as 
a  great  war-guild  and  dominant  class,  the  more  urgent  was 
their  demand  to  have  their  constable  and  marshal  for  the 
^Yhole  feudal  army  when  upon  the  peace  footing,  as  the  feudal 
militia  in  Normandy  had  long  had  its  hereditary  constable 
and  marshal. 

After  long  hesitation  this  point  was  conceded.  Under 
Stephen,  perhaps  even  somewhat  earlier,  a  constabularia  and 
a  war  marshalship  appear  established  for  the  whole  feudal 
army,  endowed  with  certain  distinctions  and  fees.  Over  the 
army  in  the  field,  however,  the  King  reserved  to  himself  the 
personal  command,  in  addition  to  the  right  of  appointing 
the  commanding  constable  and  marshal.  The  official  system 
extended  to  the  inferior  commands,  to  which  the  names 
*'  coustdhidiirin''  and  "constable"  were  universally  applied 
from  the  highest  ranks  down  to  the  lowest.  Certain  limita- 
tions only  were  recognized  in  respect  of  the  appointment,  by 
the  King,  of  men  chosen  from  the  ranks  of  the  greater, 
middle,  and  inferior  vassals.  The  maintenance  of  these  limits 
was  rendered  necessary  by  the  indispensable  mihtary  retinue 
which  accompanied  the  higher  commanders,  and  not  less  by 
the  caprit  dr  corps  which  was  rapidly  developing  among 
the  feudal  militia.  The  skilled  service  of  the  cavalry  re- 
quired the  practice  and  training  of  years,  if  possible  even 
from  boyhood.  The  system  of  knighthood,  with  its  admission 
to  full  honours,  and  with  the  degrees  of  knight,  esquii-e,  and 
page,  was  after  the  Crusades  uniformly  developed  in  England. 
The  tournaments  flourished  under  Stephen  and  Richard  Cceur 
de  Lion.  From  the  obligation  to  full  knight's  service  naturally 
arose  the  obligation  to  take  up  the  dignity  of  a  knight,  and 
from  time  to  time  royal  writs  were  issued  to  the  CroAvn  vassals, 
"  lit  iirmn  oipiaiit  ft  sr  militt's  fieri  fariant,  sicut  tenemetita 
sun  qua  de  nobis  teiient  diligitnt  "  (Rot.  cl.  19  Hen.  III.).  (3) 

(3")  As  to  the  commanil  of  the  foudal  tlie  oavnlry  are  found  already  in  the 

niilitin,  see  below,  cap.  16,  "  tlie  srreat  Anglo-Saxon  period.  (Turner.  "  History 

oflices/'and  the  "  Peiratre  Reports"  of  tlie  AnghvSaxons--,"  iii.  73-75  )     In 

(iii.  li>M>).     Bepinninps  of  the  puild  the  Anglo-Saxon  records,  "Cniht"  is 

system  and  the  "  master's  rank  "  in  a  tolerably  frequent  term  for  the  mar- 
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Under  the  firm  hand  of  a  martial  monarch  this  Norman 
feudal  army  presents  an  imposing  picture,  and  comes  into 
the  foreground  as  the  actual  basis  of  the  political  and  social 
system.  With  this  military  organization  the  Norman  kings 
became,  as  none  had  been  since  the  withdrawal  of  the  Eoman 
legions,  lords  of  the  whole  land.  This  military  force,  assisted 
by  the  numerous  and  strong  works  of  defence,  dominates  alike 
the  western  Britons  and  the  northern  neighbours,  puts  an 
end  once  for  all  to  the  Danish  invasions,  and  turns  England 
into  a  really  united  State,  possessing  in  point  of  power  the 
promise  of  a  great  future.  In  spite  of  all  its  outward  pomp 
and  personal  bravery,  this  feudal  army  suffered  from  the 
defects  inherent  in  all  feudal  militias — imperfection  of  dis- 
cipline, tactics,  supplies,  and  transport,  and  tlie  want  of 
weapons  effective  at  long  distances.  It  was  also  probably 
never  collected  together  for  important  service,  but  was  only 
employed  in  divisions  and  at  long  intervals  in  wars  upon 
the  Continent  and  border-wars,  or  to  suppress  isolated  in- 
surrections. But  one  thing  was  especially  wanting  in  Anglo- 
Norman  feudal  soldiery,  a  characteristic  feature  of  the  feudal 
militia  of  the  Continent — the  "  territorial"  connection  between 
the  under-vassals  and  the  great  feudatories.  This  defect 
resulted  not  only  from  the  scattered  position  of  the  great 
feudal  estates,  but  still  more  from  internal  dissensions.  For 
several  generations  the  former  Saxon  Thane  did  but  reluctant 

tial  followers.      Still,  a  single  instance  III.'.s  reip^n,  dodnoed  the  nuixiin  tliat 

of  the  coiifurrinf;;  of  tliL' knight's  (lignity  every    vassiil,   even   the  under-vassiil, 

is  no  jirodf  of  a  niilitary  system  or  a  is   as   a   homn   mjig   hound    to    cause 

privilege  of  nuik  formed  from  it.  himself  to  ho  knight<'d  at  court,  paying 

Not  until   the   time  of  tlie  Crn.sades  the  fees  for  the  dignity  under  a  jionalty 

is  a  powerful  iniluenco  upon  niilitary  for  neglecting  to  do  so.  (Madox,  i.  TilO.) 

and  social  life  acquired  hy  the  knightly  Hence  arose  the  curioua  cimumstanee 

order.      As   to   the   royal    ordinances  that  tlio  taking  up  of  the  kniglit's  dig- 

aftectingthe  tournament  uiiderlUi'liard  nity   wus    regarded    in   Kuglaiid    as  a 

CcDnr-de-Li()n,see"Lapiienl)erg-riiuli"  hiirdensoiue  duty,  and  ouo  whidi  the 

(iii.  2!S0).     This,   moreover,  as  well  as  majority  emleavoured  to  escape,  heiug 

the  custom  of  "duhbing  the  knight,"  contented  with  their  dignity  us  "(icm- 

is   made   a    source   of  revenue.      Out  /<n-/t"  (oquires)  in  tlie  feudiil  scale  of 

of  the   royal   charters   of  the   earlier  dignities,  their  maxim  being  "(!mj/iV»V;i* 

Norman   jieriod,    "armis    ct    eqnis   «e  hinior  i»t  liomini.qHi  ilignu.i  honoreest" 

henr   inatrunnt,"    the   practice   of   the  (Coke,  "  Inst.,"  i.  231,  233). 
Treasury  about  the  middle  of  Henry 
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Bervico  as  an  under-vassal  to  the  Norman  lord  who  had  been 
forced  upon  him.  And  with  the  majority  of  the  Norman 
undcr-vuHHals  the  case  was  no  better,  they  being  a  collection 
of  Frankish  horsemen  and  farmers,  who  now  figured  on 
English  soil  as  lords,  "rude  upstarts,  almost  crazed  by  their 
sudden  promotion,  marvelling  how  they  had  attained  to  such 
a  position  of  iniluence,  and  thinking  they  could  do  as  they 
liked  "  (Ordericus,  iv.  c.  8).  Eeal  loyalty  between  the  small 
and  great  vassals  was  thus,  in  the  early  Norman  days,  almost 
impossible ;  and  with  the  decay  of  the  royal  authority  under 
the  usur[)er  Stephen,  the  small  vassallage  broke  up  into  a 
violent  irregular  soldiery.  The  military  state  still  lacked 
national  unity. 

These  weaknesses  of  the  feudal  miUtia,  and  the  ever-recur- 
ring conspiracies  of  the  great  vassals,  caused  the  revival  of 
the  old  Saxon  national  militia  more  than  a  hundred  years 
after  the  Conquest.  Disunion  in  the  royal  family  itself,  the 
iniluence  of  the  Crusades,  the  evil  example  of  Normandy  and 
France,  and  the  dissensions  with  the  Church,  at  that  time  all 
combined  to  make  the  feudal  array  an  untrustworthy  force, 
against  which  the  King  himself  sought  for  some  counterpoise. 
In  accordance  with  the  established  principle  of  the  Norman 
crown,  the  old  right  of  summoning  the  national  defence 
(fyrd)  had  never  been  abandoned.  This  force  was  once  called 
together  by  William  Eufus,  although  primarily  only  for  the 
purpose  of  extortion.  (Huntingdon,  a.  5,  "Will.  II.)  In  the 
North  Country  the  national  militia,  under  Archbishop  Thur- 
stan,  had  won  the  battle  of  the  Standard  against  the  Scotch, 
and  again  in  1173  the  popular  armj-  of  Yorkshire,  under 
the  command  of  the  faithful  barons,  had  warded  off  the 
Scotch  invasion.  This  was  followed  (1181)  by  the  new  legal 
ordinance  of  the  Assize-of-Arms  (27  Henry  II.),  which  con- 
tained the  following  provisions.  Each  owner  of  a  knight's 
fee  (not  merely  as  tenant,  but  by  vii'tue  of  the  universal  duty 
of  the  community)  is  to  possess  a  suit  of  iron  armom*,  a 
helmet,  a  shield,  and  an  iron  lance,  and  moreover  every 
knight  is  to  have  as  many  suits  of  armoiu'  as  he  has  knights' 
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fees.  Every  secular  freeholder,  possessing  in  movables  or 
rents  sixteen  marks,  shall  in  like  manner  possess  a  suit  of 
armour,  helmet,  shield,  and  lance.  Every  freeholder  of  ten 
marks  in  goods  or  income  shall  have  a  breastplate  without 
arm-pieces,  an  iron  helmet,  and  a  lance.  All  burghers  and 
other  freeholders  shall  have  a  stuffed  jerkin  and  iron  helmet, 
and  a  lance.  Each  shall  swear  the  oath  of  allegiance,  and 
that  he  will  keep  these  weapons  for  service  at  the  King's 
command,  and  in  loyalty  towards  him.  These  weapons  may 
not  be  sold  or  pledged.  In  the  hundreds  and  hamlets  district- 
commissions  (consisting  of  men  possessing  not  less  than  six- 
teen marks  rent  in  land,  or  ten  marks  in  movable  property) 
are  to  be  appointed,  to  assess  property  for  the  land  army. 
Eoyal  Commissioners  are  on  their  journeys  to  make  lists  of 
the  names  of  those  bound  to  this  duty,  and  to  swear  them  in 
to  obey  the  royal  "  assize."  Freemen  only  are  mentioned, 
and  it  is  expressly  laid  down  that  only  freemen  shall  be  per- 
mitted to  take  the  military  oath.  Apparently  officers  (con- 
stables) had  already  been  appointed  in  the  several  hundreds 
for  this  militia,  which  was  a  force  not  dependent  on  feudal 
tenure. 

With  the  general  summons  of  the  Uhrri  homines  thus 
established — the  national  army  revived  on  a  new  legal  basis 
— there  could  also  be  combined  the  summons  of  the  feudal 
militia,  as  was  actually  done  in  a  case  of  great  war-peril  in 
the  year  1217.    ("  Select  Charters,"  313.) 

In  another  direction  also,  at  about  the  same  time,  the 
national  influence  of  the  insular  position  of  the  countr}',  the 
climate,  and  the  mode  of  life  made  itself  felt  among  a  portion 
of  the  feudal  tenants.  The  conquering  race  had  long  felt 
itself  secure  in  its  possessions.  For  more  distant  warlike 
expeditions  upon  the  Continent  a  uniform  levying  of  PJngUsh 
feudal  forces  appeared  neither  equitable  nor,  in  consequence 
of  the  short  time  of  service,  feasible.  Hence,  from  the  time  of 
Henry  II.,  remissions  of  feudal  service  began  to  be  purchased. 
Varying  at  first,  by  degrees  a  scale  for  this  so-called  scutnge 
{sciitiiiji(()  became  lixed ;  and  thus  the  feudal  military  system 


int 
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enters  into  the  province  of  the  financial  control  (see  cap.  14), 
as  tlio  basis  of  a  new  system  of  taxation.! 


t  Tho  origin  of  "acutaKo"  in  satis- 
fiirtion  of  military  HtTvico  nfUr  tlio 
reiirn  of  Henry  II.  is  carefully  pvon 
by  Madox  (i.  C'l^t  it  neij.  ami  G42  rl  dtv/.). 
(800  holow.  cap.  13,  80C.  vi.)  In  tho 
Bocond  yrar  of  Ilonry  II.,  for  the  fir.st 
time,  tlie  rp  liitcH  were,  on  tho  o<TiLsion 
of  a  ciimpiii^ii  uL'uinst  Wulen,  uilowcil 
to  pay  twenty  Dolidi  on  eacli  ktii!j;ht'a 
fee  instead  of  furnixhin^  a  horseman. 

In  !y  Henry  II.  the  secnlar  vassals 
also  ohtain  permission  to  pay  two 
marks  for  each  shii  Id  in.iteail  of  doing 
eervice.  From  this  time  a  .>*ati^faetion 
of  fi-udal  service  by  ncutmjia  becomes 
more  fr<  (jnent.  Where  small  sums 
were  demanded,  the  cf>mmutation  aj)- 
peared  ad  a  favour,  which  for  a  long 


time  was  not  forced  on  the  recipientfl. 
But  later,  when  the  taxe.s  were  fixed 
at  a  hi;,'her  rate,  and  the  demand  for 
scutiige  was  more  frequently  made, 
the  time  of  Magna  Churta  drew  near, 
when  the  King  was  obliged  to  consent 
to  negotiate  with  his  Crown  vassals  on 
tlie  subject  of  asses.sing  the  scutagia. 
Different  from  thi.s,  and  occurring 
both  earlier  and  later,  was  the  admis- 
sion of  a  substitute  in  cases  of  special 
hindrance,  as  to  which  a  money  pay- 
ment (fine)  was  mutually  agreed  on 
in  each  individual  case,  under  the 
heading,  "ne  tranf/retent,  pro  remn- 
niiido  ab  exercitu,  ne  abeat  cum  rege" 
etc.  (Madox,  i.  657,  G58). 


(  ^G'^  ) 


CHAPTEE  XI. 

II.  '<rf)c  IDcbdopmcnt  of  tf)c  ilorman  3)"^ici'il  ^Potocr. 

The  judicial  system,  as  the  most  permanent  part  of  all 
political  organizations,  was  least  affected  by  change  in  the 
transition  to  the  Norman  period.  Immediately  after  the  first 
preliminary  settlement  of  affairs,  "William  solemnly  bound 
himself  in  the  fourth  year  of  his  reign,  "  to  maintain  the  good 
and  well-tried  laws  of  Eadward  the  Confessor,"  merely  except- 
ing certain  changes  that  had  become  necessary.  (Sax.  Chron. 
A.D.  1070.)  It  is  said  that  he  appointed  twelve  men  versed 
in  the  law  to  make  a  collection  of  all  such  laws  and  customs 
as  were  in  use  in  the  time  of  the  Saxon  Kings.  The  Saxon 
population  clung  to  that  jn'omise  out  of  affection  for  their 
national  system  of  law,  and  with  all  the  more  jealousy,  because 
it  afforded  a  guarantee  of  personal  freedom  against  the  tyranny 
and  violence  of  the  Conqueror  and  his  followers.  In  all 
historically  authenticated  cases  it  is  apparent  that  William 
acknowledged  the  ancient  judicial  system;  that  he  wished  to 
do  justice,  and  that  he  perceived  therein  a  means  of  main- 
taining and  consolidating  his  new  kingdom.  From  the  time 
of  Henry  I.  that  promise  is  periodically  repeated.  In  the 
meaning  and  language  of  the  time,  it  was  understood  to 
embrace  the  "  lex  tcrroe,''  that  is,  the  whole  legal  system,  in- 
cluding criminal  as  well  as  civil  law,  procedure  as  well  as 
positive  law.  The  promise  meant :  "  Eight  shall  be  spoken 
by  the  same  persons,  and  for  the  same  persons,  and  according 
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to  the   same  forms  and   princiiiles  as   in   the   Anglo- Saxou 
days."  • 

Justice  is  ftccordinRly  dealt  out  by  the  same  persons ;  that 
is,  the  Norman  Vicecomes,  as  Justiciary,  steps  into  the 
place  of  the  Saxon  Shir-gerefa,  and  periodically  holds  the 
customary  courts  in  the  county  and  hundred.  The  jurors  are, 
as  in  the  Saxon  days,  the  frccliolders  of  the  county. 

A  decree  of  Ilenrj-  I.  (Charters,  103)  confirms  this  with  a 
royal  reservation.  "  Sciatis  qmd  concedo  et  preecipio,  ut  a  modo 
romitiituH  mil  rt  Inindrcdo  in  illis  locis  et  iisdcm  terminis  sedeant, 
sirut  Hidi  rintt  in  tempore  rcf/is  Edivardi,  et  non  (diter.  Et  si 
(tniixh'  e.vniiiitt  jiUicitum  de  divisione  termriim,  si  est  inter 
biirones  meos  dominieos,  traetetur  piieitnni  in  curia  men.  Et  si 
cs/  inter  vavassoref;  dnornm  dinninnrum,  tntctetur  in  comitutu. 
Et  hoe  diielli  fiat,  nisi  in  eis  renuinserit.  Et  lolo  et  2>r^cipio, 
ut  omnes  de  comitnta  eant  ad  eomitatus  et  hundreda,  sicut 
fccentnt  in  tempore  reijis  Eduardi." 

The  collection  of  laws  known  as  the  Leges  Henrici 
Primi,  repeatedly  represents  the  county  courts  as  assemblies 
,  ,  similarly  composed  to  those  of  ancient  times.  Formerly  the 
-^lundred  Court  was  composed  of  freeholders,  but  in  the  County 
Court  the  Thanes  were  the  reguhir  judges,  and  the  ordinary 
freemen  only  participated  as  assistant  judges,  or  as  mere 
bystanders.  In  the  place  of  the  Thanes  stand  now  the  Crowns 
and  under- vassals  and  the  greater  freeholders  in  their  capacity 
of  free  landowners.  The  customary  legal  system  makes  them 
therefore  judges:     ^' lietjis  jndices  sunt  Jninuies  eomitatti.i,  qui 

•  As  to  the  conscoutive  history  of  Bio'ier,  "  L»;is  Kiij;lu-;(he  Gcscliwornen- 

the   Aiiirlo-Xomi.in    jiuluiul    8\>Uiii,  (nrii-ht,"  1>5"2,  lN3o,  3  vols.,  ;iiiil  Qio 

l>U(i«lak''8    treulisi',   '*  Origims    Jiiri-  trontiscs  of  Bruiinir,  Giiuderniaiin.aiul 

ilicinles,"    contains    only    antiquuriuu  otiiers  are  very  yrcat.     It  is  now  well 

nmttor.     Equally  perplexing  are   the  estulilisheil  that  King  Eadward  never 

erattcrcxl  remarks  in  Spelman's  "(Jlos-  published  a  siH-cial  eode  i>f  laws,  but 

BJirinnj."     More  to  the  jxnnt.  but  often  that  by  the  '*  L<ijes  Eihiardi"  is  meant 

liazardons.  i.s  the   sketch    in  Sj)oiiee's  the  eustomary  law  ef  the  country  at 

"  Kipiitable  Jurisdictii>n."  vol.    i.  pp.  the  closo  of  ihe  An-jlo-Saxon  pcriwl. 

t>n  127.     A  K'tter  treatment    of    the  This  is  jiroved  liy   the  expression  of 

eubjivt  begins    with    Kilward    Foss's  William  of  5Ialnu>bury  (Gest.  Keg.  ii. 

work.    "The    Ju.lges    of     England"  U).  "  non  i/ifii  ilk  ft'otuerit,  nd  quod 

(London,  lS4.S-iU,  ".•  vols.  Sv.i).      The  o/'wrnirenV." 
merits   of   the    German    tnntise    by 
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liberas  in  eis  terras  hahent ;  villani  vcro  vcl  cocseti,  vcl  qui  sunt 
httjusmodi  viles  et  inopes  personse,  non  sunt  inter  jndices  nume- 
randi  "  (Hen.  I.  c.  29).** 

The  same  actions  are  now  heard  before  the  Norman  Vice- 
comes  as  were  formerly  heard  by  the  Saxon  Eorl  and  Shir- 
gerefa :  "  omnis  causa  terminctur  in  comitatii  vel  hundredo  vel 
halbnoto  sacam  hahcntium  "  (Hen.  I.  c.  9,  sec.  4).  In  like 
manner  the  regulations  touching  suit  of  court,  show  that 
the  County  Court  is  to  be  the  proper  court  for  the  highest 
as  well  as  the  lowest  classes :  "  Intersint  autcm  episcopi, 
cnmitcs,  vicedomini,  vicarii,  ccntenarii,  aldermanni,  pnefccti, 
prsepositi,  barones,  valvasores,  tungrevii  et  cseteri  terrarum  domini 
diUgenter  intendentes  "  (Hen.  I.  c.  7,  sec.  2).  The  duty  of 
the  vassals  to  do  suit  of  court  (sccta)  was  a  feudal  duty,  and  a 
Saxon  custom  at  the  same  time  ;  but  representation  was 
early  recognized  :  "  si  dapifcr  ejus  legitime  fuerit ,-  si  uterque 
necessario  dcsit,  pj'sepositus,  et  sacerdos,  et  qitatnor  de  mdio- 
ribus  villss  adsint  pro  omnibus,  qui  nominatim  non  erunt  ad 
placitum  submoniti  "  (Leges  Hen.  I.  c.  I.  cit.  sec.  7). 

The  procedure  of  the  tribunals  which  the  Saxon  freeholder 
here  sought,  was  the  ancient  one,  with  the  Saxon  writ  of 
summons,  outlawry,  security,  compurgators,  and  trial  ])y 
ordeal.  The  Norman,  on  the  other  hand,  preferred  a  pro- 
cedure which,  furnished  with  formal  pleadings,  generally 
appealed    to   the  duel   as    ultima    ratio.      The   rule   of    law 

**  Hence  we  have  at  first  the  oldr  The  dcp^rees  in  the  feudal  rr-jime 
composition  of  the  Hundred  Court  came  into  consideration  in  the  Icpal 
with  its  frceliolder^i,  the  County  Court  system  only  in  one  special  point,  that 
with  its  Thanes,  ill  whose  place  now  no  under-vassal  siiall  he  a  judge  in  n 
stand  hardly  more  than  four  hundred  uiattt^r  tonciiing  liis  feudal  lord  (Hen. 
Crown  vassals  and  the  suhlniruh's  32,  cap.  2),  a  rule  wliieli  estahlishes 
of  Domesday  Book.  A  limitation  to  the  jirineiple  of  the  letrd  e<iuality  of 
Crown  vassals  alone,  wliicli  has  lieen  Crown  and  uinler-v:it^.sals  as  jiarfs 
often  asserted,  is  perfectly  untenable;  in  tiio  County  Court.  As  a  fact  in 
noHundrcd  ('ouit,andiiot  mauyCounty  tlie  jtroviuce  of  the  judicial  system  a 
Courts,  could  liave  heen  sutlicienliy  difTerenco  hetween  Crown  and  under- 
composed  of  the  existing  nuniher  of  va.ssals  is  avoided  in  tlie  expression 
tho Uventen  in  cnpiti:  The  Kiihtinentcs  used  to  denote  them,  which  embraces 
of  tlie  Domesday  Book  art'  only  to  all  freeholders  alike,  "  lihvre  Uwutct 
a  small  extent  invested  sulivussals,  rt  ii'ii  HKiuunliir  curium  dr  coinltnin  in 
bnt  tliey  were  luyond  all  doubt  romifalu,"  etc.  "Coram  hitrouUmi*, 
Ulie.re  tineutfi',  according  to  the  mean-  militilnis  cl  omnihn*  lihere  tcneutilmii 
ing  of  tlu.'  Anglo-Saxon  constitutiou.  fjuiKh'ni  niviilatus." 
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^vhicll  WHS  needed  to  decide  between  the  two  systems  had  to 
bo  determined  by  royal  direction.  One  chief  point,  the  proof, 
the  Contiucror  had  already  scttU'd  according  to  a  jus 
lequitm  (Carta  Will.  c.  0  ;  Ciiartt-rs,  84).  J5iit  this  was,  after 
all,  only  a  chief  point.  Moreover,  a  trial  which  took  place 
with  judf:jt's,  lawmen,  suitors,  and  compurgators,  each  of 
whom  claimed  their  customary  law,  whilst  no  party  so  much 
as  understood  the  language  of  the  other,  was  sure  to  cause 
for  a  long  time  a  terriiile  confusion,  in  which  partiality  and 
corruption  were  not  wanting.  At  all  events,  in  this  mixed 
law,  we  find  an  arbitrariness  on  the  part  of  the  magistrates 
both  in  procedure,  proof,  and  judgment ;  and  a  venality 
that  even  allowed  the  ordeal  to  he  avoided  by  a  money 
l»ayment.  AVith  the  poor  the  procedure  was  somewhat 
summary. 

The  law  to  be  applied  was,  as  understood  by  the  Norman 
and  Anglo-Saxon  litigimts  and  judges  also,  heterogeneous. 
After  long  fluctuations  the  necessity  for  a  unity  in  this  re- 
spect brought  about  an  arrangement,  according  to  which 
])ersoual  property  was  generally  governed  by  the  Saxon  law, 
real  property  by  the  Norman  feudal  law,  whilst  the  personal 
family  law  stood  under  the  intluenee  of  the  Church.  Espe- 
cially in  the  law  of  inheritance  did  the  two  systems  clash. 
The  Saxon  declared  an  equal  right  of  inheritance  in  all  the 
sons ;  Norman  custom  and  the  necessities  of  the  knights'  fee 
led  to  the  right  of  primogeniture.  A  middle  course  lay  in 
the  maxim  :  "  Primiim  patrisfrothiiii  primofienituitfilius  hahiat ; 
cmptinncs  vera  ct  deinceps  acqu'isitioncs  suns  dct  cui  mngis 
rdit  "  (Leges  Hen.  I.  c.  70).  In  the  end  the  Norman  law 
triumphs  with  regard  to  landed  property  ;  only  where 
numerous  old  Saxon  owners  of  the  soil  dwelt  close  together, 
as  was  the  case  in  Kent,  an  equal  division  of  the  land 
amongst  all  the  sons  (gavelkind)  remained  a  local  custom. 
But  it  is  evident  that  it  was  no  longer  the  judgment  of  the 
pares,  but  only  regulations  of  higher  authority  (in  later 
times  tiie  judgment  delivered  by  the  royal  justiciaries),  that 
at  this  period  were  capable  of  laying  the  foundation  of  the 
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English  *'  Commou  law  "  as  a  universal  law  for  all 
classes.*** 

But  together  with  the  retention  of  the  laws  of  E  ad  ward 
the  manorial  courts  were  also  retained,  as  was  taken  for 
granted  in  the  law-books,  and  emphatically  recognized  in 
the  "  Carta  Hem-ici  I."  The  manorial  courts  already  existing 
coincided  with  the  customary  rights  of  the  Norman  feudal 
lords ;  though  these  latter  were  in  some  particulars  more 
extensive.  In  the  mixed  law  which  resulted,  a  feudal  idio- 
matic phraseology  prevailed  {e.g.  the  term  "  curia  haronum  ") ; 
yet  here  the  state  of  affairs,  partly  old  and  partly  new, 
required  to  be  separated  from  one  another. 

1.  As  a  matter  of  course,  the  occupier  of  a  manor  claimed 
jurisdiction  over  his  vilhiui,  a  jurisdiction  extending  over  the 
transfer  of  property,  all  disputes  arising  in  consequence,  the 
reservation  of  services  and  performances,  and  disputes  of 
the  tenants  among  themselves.      Later  le<];al  language  calls 


***  The  question  as  to  the  form  of 
the  procedure  before  the  Noiman  Virr- 
coriu's  will  always  be  a  most  difliciilt 
one  to  solve.  (Bicuer  "Engl.  Gcseh- 
wornen  Gerieht,"  i.  pp.  52-5tJ.)  At  all 
events  the  old  tradition  tiiat  the  Con- 
queror banished  the  Anglo-Sa.\on  lan- 
guage from  the  courts  is  erroneous. 
The  charters  of  the  first  Norman  kings 
an^  issued  in  tiie  Anglo-Saxon  lan- 
guage as  being  the  language  of  the 
country,  a  language  which  William 
himself  endeavoured  to  accjuire.  Latin 
was  employed  as  an  oilicial  language 
only;  all  otiicial  transactions  <jf  the 
Exchrquer.  all  juiicial  rescripts,  all 
re[)nrt.i  of  the  oldi  st  law  suits,  all  ri'- 
cords  of  the  curia  re(ih  it.-elf,  even 
under  liichard  I.,  are  couched  in  the 
Latin  language.  It  was  evidently  not 
tile  intention  of  the  Conqueror  to  ac- 
liuowK'dge  his  Norman  feudatories  as  a 
ruling  class,  by  ri'cognizmg  tiieir  dialect 
as  the  language  of  tlie  eonntry.  It 
was  generations  later  liefori'  the  Erench 
language  occasionally  appears  as  tlie 
official  language  of  royal  ordinances. 
Ercnch  was  spoken  in  tlie  conrts,  but 
this  was  a  matter  of  uece.s-i(y,  seeing 
that    the    Virertiniilti>    and    the   secular 


great  officers  of  the  realm  were  for  the 
most  jiart  Norman  kuights.  Hence 
arose  the  important  i)ositiou  of  the 
clerks  ami  undt-r-officials  as  inter- 
preters and  advocates;  hence  also  tiio 
early  development  of  a  class  of  inferior 
attorneys  can  l)e  exjilained.  A  trial 
carried  on  in  Freiieli,  with  an  Anglo- 
Saxon  under- vas.sal  or  farmer,  would 
have  been  quite  as  dillicult  in  the 
eleventh  century  as  in  tlie  nineteentii. 
In  the  country  and  local  courts  litiga- 
tion was  probably  carricil  on  in  a 
curious  jaigon,  about  as  confused  lus  the 
rules  of  law  were  tliemselves.  Only  in 
the  central  courts  the  teciinical  frandng 
of  the  procedure,  and  the  apinint- 
nieiit  of  Xtiruaiu  lords  as  jmlge.-, 
brought  about  nu  early  ascendency  of 
the  Erencli  tongue,  wlrich  again  later 
jKiietrating  from  the  curia  rciji*  down- 
wards, formed  a  French  le;.-al  lan- 
guage. How  the  proceilure  in  the  Hoyid 
High  Cotirt  became  formed  under  the 
inlbience  of  the  clerks  of  the  court 
and  the  attorneys  at  the  close  of  the 
twelfth  century  is  clearly  shown  by 
(ilanvill's  lepiil  works.  (Se*-  I'l.ilbps' 
Hk-tory  of  Kngiish  Law,  ii.  'J7  :{;{!.) 
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this  old  manorial  court  bitting  in  civil  causes  the  "  cus- 
tomary court,"  and  centuries  elapsed  before  the  practice  of 
the  courts  allowed  the  peasant  class  the  right  to  bring  an 
action  for  recovering  their  property  in  the  royal  courts. 

2.  The  Anglo-Saxon  rule,  especially  under  Cnut,  had  already 
extended  the  manorial  jurisdiction  to  the  allodiarii.  The  feudal 
system  now  introduced  the  principle  that  to  the  mesne  lord  of 
the  soil  belongs  also  a  judicial  control  over  the  land  of  his 
grantees.  In  consequence  of  this,  the  Norman  landlord  ap- 
pears also  to  have  claimed  a  subjection  to  his  authority  of 
the  freeholders  who  had  l)een  attached  to  the  fee  of  a  vassal, 
rendering  contributions,  protection  moneys,  or  performances 
analogous  to  the  under- vassals.  The  practice  of  the  Ex- 
che(|uer  regarded  the  "  right  to  suit  of  court  and  service"  on 
the  part  of  the  independent  small  landowners  as  naturally 
included  in  the  grant  of  the  Crown  fief.  "  As  soon  as  a  man 
found  himself  obliged  to  do  suit  and  service  in  the  court  of  his 
stronger  neighbour,  it  needed  but  a  single  step  to  tm*n  the 
practice  into  theory,  and  to  regard  him  as  holding  his  land  in 
consideration  of  that  suit  and  service  "  (Stubbs,  i.  189).  The 
private  jurisdiction  over  the  Ubcrc  tencntes  that  thus  arose, 
was  now  called  "curia  haronum''  ("  couii;  baron"),  and  it  is 
apparent  from  later  circumstances  that  the  Norman  adminis- 
tration uniformly  recognized  such  an  institution,  at  least  for 
the  disputes  of  the  tenants  among  themselves.  The  mode 
of  procedure  was  left  to  the  custom  of  the  individual  localities. 
"  l'l(U-it((  ciijiisqiic  cnriie  sccuiidinn  cousintKd'nus  tiiias  (Ujitantur. 
Solent  autrni  phicita  ista  in  curiis  dominonim  di'duci  secundum 
ration(d)iles  connuctudincs  ipsaruni  curidrnni,  qmetot  et  tarn  vari(e 
ut  sunt,  in  seriptum  de  faeiH  reduci  non  possunf  (Glanvill, 
xii.  6).  The  law  books,  therefore,  pass  by  the  procedure  of 
the  Court  Baron  in  silence,  but  teach  as  an  established  prin- 
ciple that  it  exercises  a  cinl  jm-isdictiou  analogous  to  that 
of  the  Hundred  Court,  in  real  actions  as  in  actions  of  debt. 
It  was  not  until  later  that  personal  actions  became  as  a  rule 
limited  to  petty  matters  not  exceeding  forty  shillings;  before 
briniijing    a    principal    action    concerning    a    "  liherum    tcnc- 
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mentuiii  "  the  plaintiU'  was  obliged  to  sue  out  of  Cluaiccry 
a  "  hreve  dc  recto,'"  acknowledging  the  judicial  authority  of  the 
King,  and  his  lordship  paramount  over  all  landed  property. 

3.  The  manorial  courts  of  later  Anglo-Saxon  days  also 
exercised  a  criminal  jurisdiction  to  an  unequal  and  often  to 
a  very  wide  extent.  Bej'ond  this,  according  to  the  principles 
of  the  feudal  law,  the  lord  of  the  fee  claimed  for  the  curia 
fciulalis  a  certain  criminal  jurisdiction  over  the  under-vassals, 
or  at  all  events  a  right  of  distraint  on  movable  goods,  for 
the  purpose  of  maintaining  military  discipline.  Both  prin- 
ciples appear  blended  in  the  Norman  administration,  forming 
a  uniform  and  inferior  criminal  jurisdiction  of  the  curia 
baronum  over  under-vassals,  libere  tenentcs,  and  farmers. 
This  criminal  jurisdiction,  however,  is  confined  to  small 
offences  and  thefts  in  jiagranti.  For  financial  reasons  all 
the  heavier  cases  w'ere  reserved  to  the  King,  and  grants 
of  more  extensive  rights  were,  from  the  Anglo-Saxon  period, 
for  the  most  part  restricted.! 


t  As  to  the  system  of  the  Norman 
curixharonum.  sec  Bicner,  "Gcschiclite 
tier  GescliNV.  Ger.,"  i.  -18-50.  Tlie 
later  jurisiirudLiice ilistiiiguished  under 
teclniical  ninies  the  various  compouent 
parts  of  the  Jlaiiorhil  Court.  Ti.c  civil 
jurisdiction  over  under-vassals  ailTl 
freeliolders  in  re;^iTr(t'To  Ttfcir  dcpcu- 
(lent  lauds  waa  caTTeiTCiTurt  Bar.iu; 
£l)e  Manorial  Court^TTi  rfs~rrri;^inal 
jurisdiction  ovlt  those  living  upon 
lielhind  uud  domestics,  was  called  Cus- 
tomary (Jfiurt.  Tlie  Court  leet,  fiuaTIy^ 
\\'!rain-oyMl  police  court  over  all  living 
lipnn  the  land,  first  in.striuteil  hy  later 
grant.  The  Lrges  TIeiiricT  I.  employ 
for  the  Manoi  ial  Court  tlie  term  "  llal- 
limolum"  (Hen.  9,  sec.  4;  20,  sec.  1  ; 
."J?,  sec.  8;  78,  stc.  2),  which  seems  to 
belong  to  the  mfire  nioilern  feudal  lan- 
guage. The  most  freipient  expression  is 
"  »aca  vt  gocd."  The  Leges  llenriei  I. 
ci.p.  20  contain  iirst  of  all  the  general 
rule:  '^  Archujiincoin,  tpii'rojii,  ciiinitcK 
el  uliai potfsUilis,  in  tcrrin  jiroprlx  jiahx- 
tatin  su;e,  aitcdin  ct  socam  haUvnt,  Uil  it 
thetim  ft  iiifidiijvnthvnf ;  in  c-ttirin  luro 
prr  emiitioni  in,  ni  cdinliiliiimin,  iv  / 
qniiipiti  ttioilii  i"  rquii'ili''  xiM-iiiii  it  siiriiiii 


hahint,  in  caiisi!^  nmnihus,  cl  hallimotia 
licrfiuiiitiliux.  xitjitr  suos  cl  in  sno,  et 
iiliiiniindi)  )iujj)  r  (iltiviiLfi  hoiniuts."  Of 
course,  the  King  Las  also  the  sanio 
m  morial  juritidietioii  over  his  own  de- 
mesnes: '■'vinniuni  tcrrarum,  quns  rex 
in  ihiminio  sko  linliii  socam  hahct ;  qwi' 
rnndaia  tcrntrnm  mani'rid  ihdil,  sid 
nocmini  sihi  rilinuit  g.niiularcin  ct  com- 
munein.  Nee  ne'iuitur  K(}cna  riyig  data 
maneria,  ntd  iiKUiis  v^t  ex  iiir»oni» " 
(c.  19).  The  later  Anglo-.Suxou  deeds 
of  grant  contain  the  clause:  "'conccdit 
I'i  lilHrtdicni  plenaridni,  id  txt  farani  it 
i^ocain,  lot  ii  tliiaiu,  vt  iiil'<tn<iimHnj\ 
innnlirich,  hcniinirif, /nmti  11 "  (ef.  C.xl. 
Uipl.  iv.  1(57).  That  the  st  use  of  the 
words  was  no  !iing(;r  clearly  nuderst<K)d 
was  no  hindniiice  to,  hut  rather  n  good 
re4is>in  for,  retaining  them  as  a  formnl.i. 
When  the  Nnrmau  Kings  (as  Henry  I. 
on  his  ascending  the  ilinint)  wi  ro 
ol)liL,'ed  t")  meet  their  Crown  vassals 
with  friendly  nssunmces,  the  manorial 
rights  formed  primarily  the  snlijcct  of 
these  promisoa :  "^'(lco»l  in  Ivrra  vt  iit 
uqnn,  in  itilrin  rt  in  rampiit,  lolmliim  it 
fidiii.  iinildiD'cnvi  ft  liitin-iM'iiiiiny  j'orf- 
xltnUniii  ct    iiifiuiijlhtcf,  ct   in  j'liijiliro- 
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However  well  ordered  these  judicial  arraugemeuts  might 
fil)iu'ar  externally,  their  inner  life  was  defective  and  disordered. 
The  greed  and  arrogance  of  the  Norman  rirecomites  and 
vassals  made  these  courts  places  of  arhitrary  dealing  and 
oppression.  The  rules  of  court  and  of  law  to  be  applied  were 
for  many  generations  contradictory;  the  judges  were  kept 
asunder  in  various  ways  by  national  antipathy.  The  Con- 
quiior  had  intended  to  have  the  more  important  customs  of 
each  county  determined  by  commissioners ;  but  this  work 
could  not  be  carried  out  in  consequence  of  practical  difficulties. 
The  private  codes  which  were  formed  at  the  same  time  were 
entirely  inadequate  for  the  task.  The  conflict  of  the  legal 
eoncei^ions  of  difTi-rent  nationalities  left  a  wide  field  open, 
which  the  partiality  of  the  Norman  country  magistrate  and 
bailiflf  took  advantage  of  for  his  countrymen  and  compeers,  or 
for  the  highest  bidder.  It  is  only  from  the  occasional  inter- 
ference of  the  King,  and  the  partiality  of  the  vicccomites, 
which  is  mentioned  as  a  matter  of  course  in  almost  every 
contemporary  narrative,  as  well  as  from  the  general  detesta- 
tion in  which  the  office  is  held,  that  we  can  conjecture  what 
manifold  injustice  is  hidden  behind  the  silence  of  history. 
These  internal  defects  bring  the  Anglo-Norman  judicial  system 
into  a  state  of  agitation,  which  by  a  continuous  process  of 
pressure  from  the  lower  upon  the  higher  class  brings  about 
a  centralization  of  justice,  in  the  following  order, 

I.  '2rf)C  local  courts  become  gradually  limited.  As  private 
rights  of  the  landlord  (rights  of  property)  they  still  exist 
unabridged,  so  far  as  the  jurisdiction  of  the  manorial  courts 
over  the  rilltini  extends;  that  is,  as  a  "customary  court.*' 
The  jurisdiction  of  the  curia  baronnm,  on  the  other  hand,  is 
regarded  as  a  personal  grant,  and  can  accordingly  be  refused, 
"  tion  srquitiir  socna  rojis  data  maiirria,  sed  marjis  est  ex 
jtrrsotiia  "  (Hen.  I.  c.  19).  For  financial  and  political  reasons 
the   royal  authority  (different  from  that  on  the  Continent) 

mm  TfCfpiionem  im/xT  lorum  propriof  ipsum  exquirere  deberent  et  super  tarn 
"»ii)iite*  intra  hunjiDt  tl  ejrlni,  tarn  ]iUiie  muUos  (aiiuruin  qiiut  egu  eis  coiufsii" 
rt  turn  ilirtctv,  qnain  luci proprii  miiti.<tri       (I-ve's  Saxon  Diet.,  App.  Chart  No.  6). 
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impeded  every  development  of  the  court  baron,  and  without 
attacking  it  in  principle,  gradually  neutralized  the  judicial 
power  of  the  mesne  lords.  Diiferent  circumstances  tended  to 
this  result. 

(fl)  The  scattered  position  of  the  lords'  possessions  rendered 
it  an  exceedingly  difficult  matter  to  form  great  feudal  manors 
in  consequence  of  the  great  distances  (Hen.  I.  c.  55).  The 
principal  seat  of  the  lord,  the  "  caput  haronise,'"  might  well 
be  a  place  of  meeting  of  the  under-vassals  for  festivities, 
investitures,  and  the  like,  but  could  be  no  baronial  court  for 
the  collective  vassals,  no  "  cour  de  baronie"  in  the  French 
sense.  A  court  baron  of  this  description  was  more  important, 
as  numerous  under-vassals  and  the  personal  presidency  of 
the  lord  could  be  added  to  the  ordinary  freeholders.  But  the 
judicial  power  of  the  great  feudal  lord,  as  far  as  can  be  proved 
by  documents,  was  only  an  aggregate  of  manorial  jurisdictions, 
not  different  in  quality  from  the  jurisdiction  of  a  manor. ff 

(b)  To  this  was  added  the  superintending  and  rival  power 
of  the  King  as  the  highest  judge  in  the  land,  which  in  the 
spirit  of  Norman  administration  was  zealously  exercised  on 
account  of  the  perquisites.     The  Exchequer  records  show  that 

tt  The  owners  of  the  greater  lord-  honor  consists  of  many  manors,  and 
ships,  surrounded  by  tlie  officials  of  thore  is  for  all  the  manors  one  court 
their  households,  held  solemn  feudal  only  held,  yet  are  tliere  quasi  several 
courts  (Madox,  i.  101),  and  in  their  and  distinct  courts  for  several  manors" 
dooumentsmadeuseof  a  style  analogous  (Scroggs,  81,  S2,  cited  l>y  Scriven  on 
to  that  of  the  royal  administration  of  Copyholds,  ('<).  Regarding  the  de- 
justice  :  such  expressions  as  '•  Dajdfvro  fective  nature  of  the  manorial  means  of 
meo  et  oninihns  harmiihiiK  meig  et  execution,  see  Scriven,  vol.  ii.  7.")7.  As 
hominihun  miin  Francix  et  AmjJis"  are  to  the  lentliiig  of  lawmen,  which  in 
frcijuently  to  bu  fouiul  in  the  "  Mmuts-  Inter  times  nn  hmgcr  <K-curs,  see  MIlis, 
ticiiin  AnijUcauum"  and  in  the  i.  2;it),  T.M .  My  the  statute,  Quia 
"■  Formulare  Aniilicanum."  ISnt  the  /s'»i/</«n.<,  l!S  Kdw.  I.,  the  development 
scattered  position  of  their  lands  did  not  is  legally  curtailed.  In  the  rare  cases, 
permit  in  practice  of  any  other  relation  in  which  in  latvr  times  the  King 
than  that  of  intermediate  Crown  makes  an  hereditary  grant  of  tiio 
vassals.  The  Tnuler-vas.>als  could  not  administration  of  n  liundre.l,  this  is 
coiui!  from  distances  of  twenty  or  a  ilone  with  nservation  of  the  jurisdiction 
hundred  miles  to  their  feudal  courts,  of  the  IJoval  Jiidg.sand  Sheritfs.  A 
in  order  to  hold  sittings  once  a  month,  request  of  the  landlords  to  have  their 
after  tiie  fashion  of  a  hundred  court.  own  pri.sons  was  refused  by  the  Statute 
With  the  caput  Ixiroiiix  the  juris-  of  Jlerton  :  "  MaijnatiH  pilicritttt  pro- 
diction  of  several  contiguous  manors  piinin  iiriiionnm  dr  illiit,  </t«>ii  capintit 
was  often  united  (Ileywood,  14S);  but  in  purcin  tt  riv<trii»  fus.  Qund  i/ni. 
it  never  went  beyond  the  scale  of  a  dun  doiiiinu*  rex  coiitradixil,  et  idco 
plurality   of   manors.      "  Although    au  dijl'irtur." 
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judicial  mandates  proceeding  from  the  royal  court  very  early 
admonished  the  feudal  courts  to  administer  justice  under  the 
threat  that  in  default  the  Buprome  power  would  interv^ene. 
The  "  writs  of  right "  directed  to  the  small  patrimonial 
courts  were  openly  issued,  as  letters  patent,  and  were 
di'spatclu'd  hy  the  Vicccomes.  They  contained  the  regular 
clause,  "  vt  niaifeceris,  vicccomes  hocfaciat,  nc  amplius  clamorcm 
(iiuUamun  pro  defectn  recti.''  Every  defect  in  this  customary 
judicature  was  made  use  of  for  the  same  purpose.  The  right 
of  distress  which  belonged  to  the  mesne  lord  is  only  a 
sequestration  without  the  right  of  sale.  In  cases  of  execution 
the  Iving  must  accordingly  be  appealed  to,  and  the  matter 
given  over  by  writ  to  the  sheriff  to  be  further  dealt  with. 
Every  complaint,  that  the  manorial  court  refuses  justice  or 
does  not  properly  administer  it,  transfers  civil  as  well  as 
criminal  matters  to  the  Royal  Court ;  in  like  manner  appeals 
by  "writs  of  false  judgment."  Where  the  manorial  court 
has  not  been  properly  composed  (which  often  occurred,  owing 
to  the  scattered  position  of  the  estates),  the  matter  at  once 
devolved  upon  the  Eoj-al  Court.  All  attempts  made  to  form 
a  superior  jurisdiction  of  the  greater  feudal  courts  over  the 
sentences  passed  by  a  smaller  curia,  are  finally  cut  short  by 
the  Statute  of  Marlebridge  in  the  rule,  "  XuUus  dc  aetcro 
{cxccpto  domino  rcfjio)  tcncat  placitum  in  curia  sua  de  falso 
judicio  facto  in  curia  tcncntium  suorum  ;  quia  hujusmodi  placita 
sjH'cialiter  spcctant  ad  coronam  ct  dif/nitatcm  domini  rcrjis." 

(c)  Decisive  reasons  were  also  contained  in  the  natm-e  of 
the  law  that  was  to  be  applied.  After  the  lapse  of  a  century, 
the  administration  of  justice  had  become  concentrated  in  a 
class  of  professional  judges.  Compared  with  this  arrange- 
ment the  formation  of  the  private  courts  became  more  and 
more  insufficient.  In  like  manner  the  mode  of  taking  evidence, 
especially  the  procedure  with  compurgators,  "  Utjis  radiatio," 
became  less  and  less  practicable.  "Whilst  in  the  royal 
tribunals  a  reform  adapted  to  the  times  was  introduced,  which 
developed  a  civil  jury,  and  somewhat  later  a  criminal  jury, 
they  were  still  denied  to  the  private  courts,  the  insignificance 
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of  which  rendered  such  reforms  for  the  most  part  inapplicable. 
The  fact  that  the  private  courts  remained  upon  their  old 
basis,  whilst  an  untiring  legislation  brought  the  Pioyal  Courts 
important  improvements,  also  contributed  to  the  unavoidable 
decay  of  the  former. 

{d)  When  in  course  of  time  great  lordships  reverted  to  the 
Crown  in  consequence  of  escheat  or  forfeiture,  these  extensive 
judicial  powers  were  in  the  re-grants  frequently  withheld  ; 
and  generally  the  sub-vassals  were  made  immediate  vassals 
of  the  King.  By  this  means,  and  also  owing  to  the  ultimate 
interdiction  of  subinfeudation,  the  courts  baron  lost  their  best 
lawmen.  It  was  next  assumed  that  where  there  did  not  remain 
at  least  two  freeholders  to  compose  the  court,  their  jurisdiction 
was  suspended.  All  these  defects  are  seized  upon  by  the 
higher  courts,  and  private  jurisdiction  becomes  merged  of 
the  county  and  royal  courts  of  first  instance. ftt 

II.  ©fee  CouiUj)  (Courts,  as  regular  country  courts  of  the 
liheri  homines  of  the  realm,  passed  over  unchanged,  with  their 
two  grades  of  Hundred-gemote  and  Shire-gemote,  into  the 
Norman  period.  In  their  case  also  a  curtailment  of  com- 
petence took  place. 

1.  The  Hundred  Court  appears  with  its  monthly  sittings 
in  the  Leges  Hen.  I.  c.  51,  sec.  2,  "  Dchcnt  autcin  ad  si)i;nilos 
menses,  i.e.  per  annum  duodeeies,  comjrecjari  hnndreta."  In 
like  manner  c.  7,  sec.  4  :  "  Dehent  autem  hnndreta  vel  icapen- 
tafjia  duodeeies  in  anno  conriraiari,  et  sex  diehus  ante  summoniri." 
In  Henry  I.  41,  sec.  6,  it  is  repeated  that   a  lilajord  shall 

ttt  As  a  counterpoise  to  the  great  mnimt,  by  cliarter,  ncconlinp;  as  tlio 
feudal  lords,  the  opposite  maxim  was  iicoesbity  of  the  case  rt'tpiind,  or  on 
followed  in  favour  of  tlie  towns.  Loii-  petition,  and  on  the  payniont  of  hi;,'li 
don  ami  certain  larger  towns  ol)taiiu'd  dues.  In  tho  hisliops'  sns  tlic  grants 
by  privilege  a  mayor,  or  a  town-reeve,  are  generally  oM  ;  iu  abln-y  lands  tiny 
who  apparently  excrcist'd  the  whole  took  pl;iro  regularly.  In  eortain  char- 
criminal  and  civil  jurisdiction  of  the  tersof  Ilinry  II.,  acoinpleteexem|)tion 
Viceconus,  and  intirely  superseded  from  all  intiTfereiicc  of  the  Mrvnniits 
him.  Other  towns  also,  in  order  to  is  pronounced,  and  consequrnt  inunn- 
lighten  tlKir  judicial  duties,  began  to  nity  from  the  suit  of  court  in  tlie  county, 
show  a  constant  tendency  to  fnriii  a  Under  John  grants  were  made  in  gnat 
special  court  <if  tlieir  own,  wliich  Wiis  nnnihers.  which,  in  the  order  of  things 
desirable  for  the  wants  of  a  more  closely  existing  in  those  days,  created,  at  all 
packed  population.  Such  grants  were  evouts,  a  spociul  "  court  luct." 
now  made  by  the  king,  as  lord-para- 
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present  his  accused  man  at  the  hundred.  But  beyond  doul;t 
the  hundred  court  suffered  considerable  damage  from  tlie 
fact  that  the  court  baron  became  extended  -with  the  competence 
of  a  hundred  court  to  under-vassals  and  Wxire  tenentcH.  The 
hundreds  appear  almost  everywhere  broken  in  upon  by  mano- 
rial courts ;  and.  owing  to  the  dissensions  prevailing  among 
the  iawnu'n,  give  the  feeblest  possible  guarantee  to  the  weaker 
against  the  stronger.  It  is  scarcely  conceivable  how,  at  this 
time,  considering  the  number  of  the  hundred  courts,  an  ade- 
(piate  composition  of  them  was  possible ;  but  it  is  very  easy 
to  understand  that  the  Vkecomcs,  overbui-dened  with  business, 
had  little  inclination  to  hear,  twelve  times  a  year  in  each 
hundred,  small  civil  causes  which  brought  in  only  small  fees. 
From  the  supplementary  relations,  which  always  subsisted 
between  county  court  and  hundred  coui-t,  it  followed  that 
numerous  civil  actions  were  brought  into  the  county  court. 
That  the  hundred  court  was,  notwithstanding  its  apparently 
small  judicial  activity,  regarded  as  a  regular  district  com*t, 
is  explained  by  the  tenacious  adherence  of  the  people  to  a 
judicial  system,  which  was  the  last  buttress  of  the  social  con- 
ditions of  the  ordinary  free  man.  The  character  of  lawmen 
in  the  hundred  court  remains  the  legal  mark  of  the  lihcri  et 
Icfjah'ti  homines,  who  keep  their  position  b}-  the  side  of  the  class 
of  knights,  and  who  furnished  the  most  numerous  members 
for  the  later  important  trials  by  jury. 

2.  The  County  Court,  now  "  Cur'ut  cnmitatus,''  has,  from  old 
custom,  jurisdiction  in  more  important  cases,  over  actions 
brought  against  Thanes  (  now  "  militcs'"),  and  other  intlueutial 
persons.  Already  in  the  Anglo-Saxon  period  its  relation  to 
the  hundred  court  was  a  supplementary  one.  From  the 
sphere  of  the  hundred  courts  and  courts  baron,  a  number  of 
civil  causes  arc  now  brought  thither.  Of  criminal  offences, 
we  find  mention  most  frequently  made  of  thefts  and  smaller 
offences  {nicthiiv,  vcrhcra,  pUvjie,  trunsijressioucs).  The  ac- 
cumulation of  business  brought  it  about  that  later  (as  decreed 
in  Magna  Charta)  twelve  sittings  were  held  annually.  Even 
the  Leges  Henrici  51,  sec.  2,  say,  "Comitatus  bis,  si  jion  sit  opvs 
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amplius,  congregari."  It  appears,  therefore,  that  in  addition 
to  the  two  legal  Shire-gemotes,  prorogued  sittings  were  in- 
troduced, to  which,  as  instituted  court  sittings  or  "  county 
coui'ts,"  only  the  interested  parties  were  summoned.  But  even 
thus  the  county  court  was  inadequate  to  settle  the  great 
number  of  small  criminal  cases.  Hence  fi'om  the  county 
court  a  "  turnus  Vicecomitis,"  "Sheriff's  Tourn,"  was  separated 
off — a  new  institution,  belonging  to  this  period,  according  to 
which  the  Vicecomes  journeys,  at  least  twice  a  year,  through 
the  several  hundi'eds,  and,  in  the  capacity  of  Eoyal  Com- 
missioner, disposes  of  the  petty  misdemeanours,  which  were 
most  practically  dealt  with  at  the  places  where  they  were 
committed.  This  turnus  Vicecomitis  is  not  to  be  regarded  as 
an  original  institution  of  the  hundred,  but  as  a  branch  of  the 
county  court,  by  virtue  of  royal  commission ;  which  is  referred 
to  by  Henry  I.  c.  8,  sec.  1 :  "  Speciali  tamen  i^lcniUuUne  si  opus 
est,  his  in  anno  conveniant  in  hundretum  suuni  quicunque  liberi, 
tarn  hudefest,  quam  folgarii,  ad  dinoscendum  scilicet,  si  decani^ 
plenas  sint,  etc.''  Similar  delegations  to  a  commissioner  were  to 
be  found  in  Normandy.  On  these  cii'cuits  the  whole  male  popu- 
lation of  the  small  districts  appeared  for  police  purposes,  whence , 
it  followed  that  the  name  of  people's  court,  "  court  leet,"-^ 
was  customarily  applied  to  these  court-assemblies  j)cr  delega- 
tionem.  Under  the  Norman  fine  and  fee  system  there  arose 
from  them  a  local  police-court  (cap.  12),  which  was  further 
a  subject  of  grants  to  landowners  and  parishes.  From  the 
position  of  the  Vicecomes  as  royal  commissioner,  it  can  be 
seen  why  the  Tourn  is  regarded  as  a  royal  court  of  record, 
whilst  the  old  Anglo-Saxon  county  court  is  not  one.  In  the 
multifarious  business  thus  brought  before  them,  the  J'iciconiites 
make  use  of  their  higher  baiUffs  as  substitutes;  the  lower 
l)ailiffs  are  employed  for  summonses,  executions,  and  service 
at  court  sittings.  (2) 

(2)  The  county  and  hundred  courts  of  otlior  passages,  describe  the  county 

have  of  all  Auplo-Saxon   institutions  and  hundred  courts  purely  in  the  foriu 

preserved  most  faithfully  their  ori^'inul  in    which    tlie    Normans    found   them, 

form,  and  we  find  that  ihe  Ligc-s  lien-  Now  that  thf  slurifl",  arcordinp  to  tht' 

rici,  cc.  7,  8,  14,  41,  91,  and  a  number  new  arrangement,  must  twice  a  year 
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Numerous  and  important  as  the  county  causes  now  became, 
a  diminution  of  their  competence  is  very  soon  visible,  owing 
to  the  royal  reservation  of  actions  touching  Crown  fees,  and 
of  the  heavier  criminal  cases,  of  the  extent  of  which  we  shall 
have  to  speak  later  on.  In  the  county  court  also  is  seen 
a  tendency  to  go  higher ;  the  reason  for  which  must  be  sought 
in  the  partiality  of  the  sheriff,  and,  still  more,  in  the  state  of 
the  law  and  judicial  decisions.  The  duties  of  members  of  the 
village  communities  to  act  as  judges  (in  Germany  styled 
Schoffcn-Vcrjiissuwi)  cease  everywhere  when  compound  modes 
of  property  and  social  conditions  take  the  place  of  simple 
and  uniform  tenures.  In  Anglo-Norman  England,  the  law  of 
possession  had  from  the  first  to  develop  itself  out  of  discordant 
elements,  by  applying  the  Norman  feudal  law  to  Saxon  modes 
of  tenure.  In  like  manner  a  unity  of  legal  views  on  the  part 
of  the  judges  was  prejudiced  by  contrasts  of  nationality, 
and  gradually,  too,  by  those  of  the  modes  of  tenure,  in  propor- 
tion as  provincial,  civic,  and  ecclesiastical  legal  spheres  came 
into  daily  collision.  The  diversities  of  interests  and  views  of 
social  life,  as  it  became  settled,  effaced  the  sense  of  legal  unity, 
and  made  it  necessary  that  the  development  of  law  should 
proceed  fi-om  State  authority.  Decisions  had  here,  at  an  early 
period,  to  be  gathered  from  interpretations  and  analogies ;  for 
a  customary  law  based  upon  the  "  legal  customs  of  the  com- 
munity "  would  have  been  a  different  one  in  almost  every 
county,  hundred,  and  town,  accordmg  as  nationalities  were 
confused  and  knights,  fi'eeholders,  and  citizens  were  blended 
together.  In  a  still  gi'eater  measure  was  this  true  of  criminal 
law  and  criminal  procedure,  in  which,  for  the  maintenance 
of  the  public  peace,  the  most  important  principles  had  to  be 
moditied  by  the  higlier  authorities. 

111.  From  this  internal  process  of  decomposition  can  now 
be  explained  the  position  of  the  royal  jurisdiction  under  the 

hold  a  police-court  (fumfM  Fic«comi7i«),  twice  a  year;  and  the  smaller  court, 

we  met't  (as  early,  indeed,  as  the  Leges  the  curia  parta  hundredi,  held  every 

Henriri  I.)  with  two  sorts  of  courts  in  three   weeks,    presided    over    by   the 

the  hundred— the  great  court  for  the  bailiff  of  tlie  hundred,  for  the  decision 

Frank-pledge,  the  Slieriff  s  Tourn,  held  of  pettv  civil  cases. 
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Norman  name  of  "  curia  HegiS."  Probably  at  the  time  when 
the  Anglo-Saxon  judicial  system  was  confirmed,  many  reser- 
vations demanded  by  the  feudal  system  were  made.  Of  civil 
matters,  legal  disputes  as  to  Crown  fiefs  were  reserved  to  the 
King,  for  his  personal  instruction  of  the  court ;  as  were  like- 
wise differences  as  to  advocatiee,  and  the  like,  out  of  regard 
to  the  state  of  ecclesiastical  relations.  The  ancient  judicial 
authority  of  the  King  could  also  summon  before  him  every 
action  from  the  lower  courts,  partly  on  account  of  dcfectus 
recti,  and  partly  when  it  was  assumed  that  in  the  lower 
court  impartial  justice  was  not  to  be  obtained. 

It  was  not  intended  by  this,  that  for  all  such  cases  a  special 
court  of  lawyers  should  be  formed  at  the  royal  court.  The 
majority  of  such  cases  were  referred  by  commission  to  the 
county  court  or  some  neighbouring  county  court,  as  extra- 
ordinary matters,  not  lying  within  ihefirma  of  the  Vicecomes. 
Only  in  case  of  actions  against  the  greatest  magnates,  the 
King  sometimes  appointed  a  commission  of  prelates  and 
vassals  of  the  Crown,  to  decide  the  matter  at  court.  The 
composition  of  the  county  courts,  which  excited  little  con- 
fidence, and  the  want  of  unity  in  the  jmnciplcs  of  law,  as 
applied  to  rights  of  propert}^  promoted  an  appeal  to  the 
royal  fountain  of  justice ;  especially  from  the  time  when 
special  commissioner-judges  (justiciarii),  who  were  free  from 
the  animosities  and  eagerness  for  fees  of  the  sheriff,  began 
to  be  appointed  for  this  purpose.  So  soon  as  the  way  was 
thrown  open,  under  Henry  II.,  a  flood  of  civil  causes  imme- 
diately swept  into  the  royal  court,  which  was  now  opened 
on  payment  of  fees,  to  the  most  varied  legal  claims.  The 
condition  of  things  resulting  herefrom  is  shown  in  the  treatise 
of  Glanvill,  i.  c.  iii.,  where  a  considerable  list  of  reserved 
civil  causes  appears,  Mith  the  further  addition  "  quodlihct 
pldcitinn  de  libera  tenemento  velfeodo  potest  nr  Imhere  in  curiam 
suum,  quando  vidt  "  (cap.  v.).* 

•  The  jurisdiction  of  tho  CMrj«  pv/in  vatinn  of  civil    cAtises   was    probably 

will  be  discussed  at  greutor  length  in  origiimlly  limited  to  the  jirovision   in 

coiuicction   with   tho  central  udniinis-  the  Carta  Henrici  I.,  touching  litiga- 

trution  (caps.  ItJ,  17).     The  royal  reser-  tion  ua  to  Crown  fees.     Glunvill,  i.  3, 
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The  course  of  criminal  justice  is  analogous.  Here  also  at 
first  a  reservation  was  made  of  certain  more  serious  offences, 
such  hcinrj  in  Cnut's  laws  reserved  to  the  Crown  from  the 
jurisdiction  of  the  private  courts  (Hen.  I.  10).  The  mass 
of  the  reserv'ed  cases  was,  however,  at  first  assigned  to  the 
county  court  for  hearing.  Only  in  cases  of  the  prosecution  of 
prelates  and  the  highest  vassals  of  the  Crown,  and  even  then 
only  in  a  few  cases,  which  are  recorded  in  history,  did  the 
King  make  use  of  his  privilege  of  administering  supreme 
criminal  justice  through  a  commission  of  prelates  and  vassals 
of  the  Crown  duly  appointed  ;  and  this  criminal  authority 
generally  commuted  capital  sentences  into  confiscations  and 
forfeiture  of  fiefs.  But  in  this  respect  the  royal  reservation 
increases,  and  even  Glanvill  reckons  all  "felonise  contra 
pacem  rcijis "  among  the  Crown  cases  reserved  :  even  fi-ays 
and  brawls,  if  they  are  tumultuous  in  their  character,  "  si 
iiccasator  adjiciat  dc  pare  rajis  injructd  "  (Glanvill,  i.  cap.  2). 
The  heavy  criminal  ofl'ences  appear  now  as  "felonias  contra 
paccm  domini  repis,"  and  in  regard  to  the  mode  of  proceeding 
as  "  placita  coronas.''  A  better  spii'it  is  infused  into  this 
portion  of  the  legal  administration  by  the  severance  of  the 
farm  interest  {Jirma)  from  the  judicial  functions ;  which  was 
effected  by  the  appointment  of  royal  jttstieiarii  in  the  place  of 
the  Vicccomes.  The  reservation  of  the  royal  right  of  inter- 
ference now  develops  into  a  periodical  delegation  of  matters  to 
criminal  judges.** 

reckons  as  reserved  cases :  " placitum  de  coram  Bege  ret  eju$  capilali  Justiciario  " 

hnroniis,  pi.  d>'  adrorationihtix,  questio  (Madox.  i.  19  et  seq.). 
fttitii.'i,  pi.  dc  ddtibus  unde  jiihil.  querela  **    The      original     reservation     in 

dc  line  facto,  de  hdinagiis  facii  ndis,  de  criniimil    matters    is    sunnned    up    aa 

r>lt  riiK  rccipicudis,  de  purprcsturix,  pi.  follows  in  the  Leges  Henrici.  i.  c.  10, 

dehitis  laicorum."     Certainly,  a  more  "  Hxc  fiint  jura,  qux  rex  Anglise  solus 

extended  meaning  is  afterwards  given  et  super  omnes  homines  habet  in  terra 

by  (ilanvdl's  words  (i.  5):  "quodlibet  sua:  in/ractio  pads  regix   per  vianum 

pIdcitHm  de  libera  tcnemento  vel  feodo  vel  breve  datx  ;  danegildum ;  placitum 

jxitfst    rix   trah-re    in    curiam    suam,  hrevium  vel  prxceptorum  ejus  contemp- 

quandoruU."     From  the  time  of  Henry  torum  :     de    famulis    suis    ubicunque 

II.  begin  the  numerous  cases  of  pay-  occisis    rel    injuriatis ;     infidelitas     et 

n)entj<  for  the  acciptance  of  tl)e  cause  prodicio  ;  qnicunquc  despectus  vel  mali- 

Bt  the  royal  cotirt  uuder  the  heading  loquium    de    eo :    utlagaria  .•    furtum 

"  ne  placitft  nisi  coram  Rege  de  tene-  morte  impunitum  ;  murdrum;  falsaria 

tnentissuis  :  ne  ponatur  in  placitum  nisi  vionttx   mea ;   incendium;    hamsocna; 


The  Development  of  the  Norman   Judicial  Pouser.    Isl 

The  reign  of  Henry  II,  is  a  period  of  transition,  which  in 
its  centrahzing  spirit  brings  the  more  important  matters 
through  travelling  judges  to  the  court  {curia),  and  which  also 
by  formmg  a  body  of  professional  judges  prepares  the  way  for 
a  more  solid  system  of  justice  in  the  whole  realm  according 
to  the  principle  of  unity.  The  system  of  royal  justiciarii 
about  the  middle  of  this  epoch  forms  such  a  connected  whole, 
that  a  special  exposition  of  the  central  administration  is 
needed  (cap.  17).  The  transition  to  the  administration  of 
justice  by  official  and  professional  judges,  which  did  not  take 
place  in  Germany  until  centuries  later  by  the  adoption  of 
foreign  law,  was  accomplished  here  as  early  as  the  twelfth 
century.  Considering  the  tenaciousness  with  which  the 
Saxon  population  clung  to  their  customary  law,  this  would 
have  been  almost  inconceivable,  if  it  had  not  been  necessitated 
by  the  bad  state  of  the  county  courts.  But  it  also  goes  hand 
in  hand  with  an  entire  transformation  in  the  old  participation 
of  the  lawmen  in  judging,  which  change,  as  eaidy  as  Hem-y  11. , 
already  begins  to  assume  the  outlines  of  a  civil  jury,  and 
under  Henry  III.  that  of  a  criminal  jur}'. 

The  great  change  which  here  occurs  depends  chiefly  upon 
royal  ordinances,  even  upon  quite  informal  instructions.  Only 
in  the  case  of  a  few  decisive  innovations  did  Henry  II.  lind 
a  conference  with  assemblies  of  notables  by  means  of  the  so- 
called  "  Assizes  "  advisable.  Most  new  arrangements  pro- 
ceeded from  necessity,  and  were  begged  for  by  the  litigants  at 
court  as  a  boon,  and  were  moreover  of  such  a  technical  kind, 
that  the  improved  administration  of  justice  could  only  evolve 
itself  slowly  and  irregularly   out   of  the   practice  and  better 

forestel,"  etc.     This  passapje  is  in  ]>art  Jlf/n»«/rw  ejtu    nine   ilefinitit   pnrhtru- 

a  translation  of  tlie  Tifi^^cs  Cnuti,   II.  tinni'linti  in  tirmn  niia."'    It  aooortliiiijly 

12-1.5,  and  it   is  doubtful  iiow  old  the  did  not  (.'xpIiuIi'  tlio  |Knvpr  of  assi;,'ninp: 

confiisodly  addid  clauses  may  ho.     At  all  those  c:uses  to  llio  conmiissioners  to 

the  close  the  autlior,  however,  adds :  dtal    witli    before    tiio    county    c«iurt, 

"Tiie  meaning  of  this  reservation  is,  whidi  was  very  frequently  done  until 

that  the  hoarinp  of  these  more  serious  Majjjua  Charta.    Tlie  assertion  in  Glan- 

criminal  cases  does  not  belong  to  fho  vill,    i.    2,    is    more  reliable,    but    it 

general  farming  of  jinisdiction  :  '  Il.vc  furnishes  no  proof  of  the  exact  time  of 

snni  Doiulniraphiritit  liajhui  <•  pirtiiti'nl  extension. 
Victcomitibus    ni     Ajjiniriloribus     vvl 
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spirit  of  the  magisterial  body.  Though  according  to  the 
State  records  as  yet  published,  much  still  remains  defective, 
the  following  may  be  taken  as  the  situation  at  the  close  of 
the  period. 

The  judicature  had  been  reformed  by  ordinances  of  the 
King  ;  his  administrative  power  had  to  a  considerable  extent 
remodelled  law,  judicature,  and  procedure.  The  arrangement 
of  the  court  had  been  transferred  in  all  important  civil  and 
criminal  matters  to  the  person  of  the  Sovereign ;  "  in  curia 
domini  irpis  ipse  in  propria  persona  jura  decernit"  (Dial.,  i. 
cap.  4). 

The  judicial  decision  in  these  cases  rests  no  longer  with  the 
lawmen  of  the  county,  but  with  jiisticidrii  appointed  by  the 
King,  for  the  most  part  officials  educated  in  the  law,  to  whom, 
as  immediate  organs  of  the  royal  administration  of  justice, 
the  county  courts,  as  inferior  courts,  are  subordinate. 

The  ancient  participation  of  the  people  in  the  administration 
of  justice  is  limited  to  what  in  this  altered  order  of  things  the 
members  of  the  community  still  were,  and  to  what  they  could 
perform ;  that  is  to  say,  to  the  determination  of  the  qusestio 
facti  by  commission  appointed  for  this  purpose,  in  the  form 
of  a  civil  and  criminal  jurj-.  The  customary  manner  of 
infpiisitio  by  means  of  sworn  committees  of  the  community, 
which  was  in  use  at  the  time  of  the  framing  of  Domesday 
Book,  for  the  purpose  of  deciding  on  the  roj'al  pri\-ileges,  the 
levying  of  taxes,  determining  the  degrees  of  military  service 
according  to  the  assize  of  arms,  and  for  the  actual  settlement 
of  local  affairs,  is  now  made  use  of  to  substitute  a  more 
rational  mode  of  proof  for  the  obsolete  modes  of  taking 
evidence  by  means  of  compurgators,  ordeals,  and  duels.*** 

.  *.**  "^^^  tlevelopment  of  the  jury  in  central  government,  like  that  of  Charle- 

civil  actions  has  bien  fully  discussed  magne,  or  of  the  Norman  kings,  with 

and  (Ktunuiued  m  all  its  technical  de-  its  defective  official  system,  needs  an 

tails  in  the  great  treatises  of  Bieuor,  exact  local  certification,  it   is  by  the 

Brunner.  Forsyth,  and  others,  so  that  it  nature  of  things  referred  to  the'testi- 

suffices    to   notice    the    results.     The  mony   of   the"n7/<i,    the   huudredum, 

connection   of  these  technical   institu-  and   the   comitatu^.      This    testimony 

tions   of  procedure   with  the  iwlitical  can  onlv  be  practicallv  delivered  by  a 

orgiimzation.  is  important  for  const itu-  representation  of  those  bodies,  that  is, 

tional   history.     Where   au    energetic  by  a  provost  and   four  men   for    the 
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At  the  close  of  this  period  we  find  the  civil  and  criminal 
procedure  based  upon  a  systematic  co-operation  of  the  Eoyal 
Judges  with  committees  of  the  community ;  and  already  in 
Bracton's  treatise  the  more  modern  fundamental  principle  of 
the  judicature  is  laid  down  in  its  universality  "  Veritas  in 
juratore,  justitia  et  judicium  in  judice''  (Bracton,  fol.  186  b,). 
The  legal  decisions  which  are  now  pre-eminently  the  applica- 
tion of  general  laws,  pass  from  the  community  to  the  official 
professional  judges.  But  the  former  participation  of  the  com- 
munity, consisting  in  passing  sentence,  compurgating  and 
giving  evidence,  is  reduced  to  the  determination  of  the 
"  question  of  fact "  by  committees  selected  out  of  the  body  of 
the  hundred. 

It  is  evident  that  thus  the  judiciary  powers  of  the  King 
have  become  something  different  from  the  formal  and  merely 
supplementary  judicial  office  of  the  Anglo-Saxon  sovereign. 
The  King  has  become  the  "  fountain  of  justice  "  in  a  new 
acceptation  of  the  term,  a  royal  supreme  judge  in  the  most 
extensive  sense,  and  in  sense  until  then  unknown  to  the 
Middle  Ages. 

villata     by      the     duodecim     legales  its  nfllce,  liolps  to  the    furnishing    of 

homines  for  the  hundred,  and  by  the  evidence,  whilst    in   tlie   ancient   /^jyw 
twelve   or   more  milites,  etc.,  for   the  •   actionii^  the  proof  was  purely  the  con- 

comitatus.      For    the    greater    bodies,  cern    of  the  parties.     So  eoon  na  the 

those    of    the    hundrcdum    and     the  piinciple  of  an  official   detcrininatiou 

Englisli    "  burghs "    the    number    of  of  evidence  (ijiqiiiiiitio)  had  for  once 

twelve  was  fixed  already  in  the  Anglo-  and  all  become  established,  tliu  modes 

Saxon  period  as  the  proper  representa-  of  taking  such  evidence  dependeil  upon 

tion.      This  combination  of  an  action  the  constitution  of  the  offices,  and  tiie 

of  the  government  with  an  action  of  official  districts.    In  this  sense  a  modi- 

tlic  local  liodies  was  made  so  necessary  ficd  introduction  of  tlie  Fraiikish  in- 

by  the  circumstances  of  the  case,  that  etitutions  whicli  had  jonglieon  in  vogue 

tlie  Ciuirch  with  its  synodal  courts,  and  in    Normandy  took    place,   and   tii<  so 

Charlemagne    with    his    attfmi)ts    of  were    now    adapted    to    the    Knglisli 

secular  presentments  and  n-coijuilioucs  coviilaiuK,  huudrtda,  and   rill<tla\  and 

were  oI)liged  to  take  the  same  course.  technically  developed    by  the  juri8t8 

The  material  part  of  the  innovation  of  the  curia  rtgin.     The  action  of  the 

consisted,  as    Brunner  remarked  with  jury   in  criminal  affairs  is  dealt  with 

perfect   truth,    in    the    fact    tiiat   the  on  p.  189. 
magisterial  power  of  itself,  by  virtue  of 
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CHAPTER  XII. 

ITT.  Z.\)t  TDcbclopmcnt  of  Uk  Xorman  ^i3olicc  CTontroI. 

As  the  Anglo-Saxon  sovereign,  in  his  capacity  of  supreme 
guardian  of  the  peace,  prochiimcd  the  "  King's  peace"  at  his 
accession,  so  did  also  the  Norman  kings.  This  proclamation 
(at  all  events  from  the  time  of  Henry  II.)  was  regarded  as 
valid  for  the  whole  of  the  reign ;  occasions,  however,  often 
presented  themselves  for  general  and  special  proclamations 
of  peace.  In  the  oldest  Treasury  records  we  find  fines  of  five 
marks,  eleven  marks,  and  .i'20,  "^Jro  pace  fracta,''  especially 
recorded  against  Norman  lords.  The  oldest  regulations  on 
this  point  are  only  repetitions  of  existing  arrangements  ;  but 
in  the  hands  of  the  Norman  sovereigns  they  continually  attain 
greater  dimensions.* 


•  Tliat  the  Normnn  national  police 
ro;jnlntiona  are  a  continuation  of  the 
Anplo-Saxon  system  of  maintenance 
of  the  jieace  is  shown  by  the  detailed 
references  of  Pal;;rave,  ii.  lOf)  ct  acq. 
The  diflerence  between  the  "  Pax  data 
vinnH  r('(7iV,"and  the  ";)aa^  a  Vicrcomite 
data"  is  put  forward  in  Henry  79, 
sees.  3,  4  :  tlie  equal  value  of  all  imme- 
diate and  mediate  peaco-proclamations 
in  Kdw.  12,  sees.  1,  27 ;  as  to  its  re- 
action upon  private  feuds,  see  Bracton, 
i.  2.  c.  :15.  sec.  5 ;  Fleta,  i.  3.  c.  16, 
Bee.  16  :  Britton,  68;  and  Allen,  "  Pre- 
roo^itive,"  121.  Its  connection  with 
the  Ansrlo-Saxon  police  security,  in 
consequence  of  the  confused  statements 
of  tlie  Leges  Eduardi  c.  20,  has  pro- 


voked much  controversy.  (See  the  de- 
tailed account  in  Waitz,  "  Deut.  Verf. 
Gesch.,"  2nd  edit.,  ISO."),  p.  426-457.) 
The  author  of  that  private  collection 
does  not  here  quote  the  words  of  the 
law,  but  only  gives  descriptions,  in 
which  he  endeavours  to  elucidate  to 
his  contemporaries  the  ancient  police 
system  of  the  country.  The  word 
"Frithborg"  (according  to  Lambard 
"Freoborg")  which  there  occurs,  pro- 
bably belongs  more  to  the  jwpular  lan- 
guage than  to  the  laws.  '' Franc ple- 
gium "  is  the  Xonuan  translation  in 
the  official  vernacular  of  the  times. 
The  changes  during  the  Xorman  period 
probably  consist  merely  in  the  altered 
method  in  which  the  Exchequer,  and 
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I.  The  Anglo-Saxon  principle  of  police  sureties  is  repeated 
in  the  ordinance  of  William  I.  c.  8  (Charters,  84):  "omnia 
homo  qui  voluerit  se  teneri  pro  lihero  sit  in  plegio,  ut  plegius 
earn  habeat  ad  justiciam,  si  quid  offenderit.  Et  (si)  quisquam 
evaserit  talium,  videant  plegii,  ut  solvant  quod  calumpniatuin 
est,  et  purgent  se,  quia  in  evaso  iiullam  fraudem  noverint. 
Requiratur  hundrcdus  et  comitatus,  sicut  antecessores  staiucrunt.'" 
In  like  manner  the  responsibility  of  the  Thane  for  his 
dependants  is  fomid  in  the  Leges  Eduardi,  c.  21 ;  that  the 
vassals  of  the  Crown  should  have  their  milites  and  scr- 
vientes  under  their  security,  and  these  again  their  "  armi- 
geros  vel  alios  servientes."  To  establish  an  effectual  control, 
the  Norman  administration  now  introduced  an  annual  revi- 
sion of  the  police  unions,  the  "  visus  francplegii,"  view  of 
francpledge.  This  revision  was  combined  with  the  circuit 
of  the  Vicecomes  at  Michaelmas,  and  lasted  for  centuries, 
and  in  name  even  down  to  the  present  day:  "Bis  in  aniio 
conveniant  in  hundretum  suum  quicunque  liheri,  tarn  hudefest 
quam  folgarii,  ad  dinoscendum,  si  decanise  plenas  sint,  vel  qui, 
quomodo,  qua  ratione,  recesscrint  vel  super  accirverint"  (Hen.  I. 
c.  7).  In  these  laws  onl}^  general  surety,  a  responsible  pledge, 
or  two  pledges  are  primarily  spoken  of.  But  the  Norman 
financial  administration  has  in  this  as  in  other  cases  intro- 
duced a  more  rigorous  mode  of  exaction.  The  Norman 
official,  who  had  nothing  in  common  with  the  communities, 
summarily  demanded  the  fine  from  the  people  triliutim  (in 
gross),  and  left  them  to  settle  the  matter  among  themselves. 
The  result  was  that  in  this  manner  the  system  of  police  sure- 
ties developed  into  a  mutual  responsibility  of  the  tithing,  and 
it  can  thus  be  explained  how  in  the  twelfth  century  the 
private  compiler  of  the  Leges  Eduardi  considers  the  police 
suretyship  as  a  mutual  one  ;  "  ita  quod  si  uuus  ex  decern  foris- 
faeit,  ad  rectitudinem  novcm  haherent  deeimum  "  (Edw.  c.  20, 
sec.  1),  yet  in  such  a  way,  that  the  guilty  perpetrator,  if  dis- 
covered, himself  pays  the  indemnity  (sec.  2).    If  he  escapes, 

the  royal  magistrates   with  increased       from  the  "obsliuate  and  ill-disposed  " 
military  and  police  powers,  exact  the       communities, 
fines    in   the   most  summary    fashion 
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and  has  no  property,  the  provost  of  the  tithing  must  make 
compensation  "  dr  mo  ctfrithhorf/i"  (sec.  4).  Following  these 
jmssages,  scholars  have  erroneously  invented  a  system  of 
"mutual-surety"  which  they  allege  to  have  existed  in  the 
Anglo-Saxon  period.  The  later  law  hooks  also  mention  it 
as  heing  a  duty  incumhont  on  the  community ;  e.fj.  Bracton, 
124:  " />(•  CO  tnitim  qui  fngam  ccpcrit,  dilifjcntcr  inquirendum, 
sifutrit  in  francpleffio  et  decennd,  tunc  erit  decenna  in  miseri- 
cordia  connn  ju)itiri<iriiH  yiostris,  quia  nan  hahent  i})sum  mnlc- 
/tutorem  ad  rectum  "  (see  Fleta,  i.  27,  sec.  4).  Certainly  the 
Anglo-Saxon  law  of  settlement,  the  necessity  of  every  vagrant 
heing  received  into  a  parochial  union,  could  he  most  effectu- 
ally enforced  by  this  system  of  exacting  penalty  from  the 
community  in  gross ;  and  thus  it  remained  for  centuries 
an  instrument  for  harshly  treating  vagrants  and  suspected 
persons.  (1) 

II.  This  rigorous  treatment  of  the  tithing  was  followed  by 
an  extension  of  the  responsibility  of  the  larger  union  of  the 
hundred.  The  insecurity  of  the  Normans  in  the  midst  of  an 
exasperated  population  was  the  cause  of  the  issue  of  a  decree 
by  William,  that  any  hundred  should  at  once  pay  forty-six 
marks,  within  whose  boundary  a  Norman  should  be  found 
murdered,  unless  the  perpetrator  were  captured  within  five 
days.  (Will.  I.  3;  Charters,  p.  34.)  Here  again  the  royal 
right  to  issue  ordinances  is  conspicuously  seen.  A  Saxon 
AN'itenagemote  would  most  certainly  have  claimed  the  right  ot 

(1)   That  from  the   first  a   transfer  was    an    efficacious    measure,  but  ono 

of  Anirlo-Saxon    institutions  was    in-  which  was  uot  exactly  essential  to  tho 

tended,  is  also  shown  by  the  Exche-  system,  and  in  many  districts  was  net 

qiier  accounts.     In   numberless  cases,  put  into  force  at  alL     The  later  exer- 

liistricts   were   fined   for  "harbouring  cise  of  it  is  shown  in  Masrna  Charta; 

an   unknown    person    without   having  in    Fleta,  ii.   52,  72;    Britton,   c.  29; 

taken    frnncplrfiiHm  of  him."  and  for  Home's  "Mirror,"  c.  1,  sec.  16.     Tho 

"  liarlxniring  a  man  who  was  not  in  iiitititution  was  not  introtluced  in  these 

the /ni/ic;)/..//!/;;!."  for  receiving  a  man  provinces   lying   north    of    the   Trent 

••  without  Tething,"  and  so  on.  (Madox,  (Talgrave,  ii.  123),  which   fact  seems 

i.  .>16  et  ffq.  55.=>.)    See  in  Gcrvase  (i.  to   prove   that   it   proceeded  from  the 

.^(5.')),  where  the  hundred  of  Peckham  Conqueror   himself,   at   a   time    when 

and    others    are   fined,    because    they  these  northern  provinces  had  not  yet 

wittingly  allow  a  man  to  live  amongst  Inx-ome  included  in  the  Norman  gov- 

tliem    without    "J'rancphupum.'^     The  criimeut. 
yearly  recurring  view  of  frankpledge 
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agreeing  to  such  innovations.  But  now  the  threatened  Nor- 
man community  eagerly  accepted  an  effectual  protective 
measure  which  the  other  party  was  not  in  a  position  to 
gainsay.  But  soon  the  administration  extended  the  principle 
still  further,  so  that,  according  to  the  Exchequer  accounts, 
a  fine  is  charged  upon  the  hundreds  "  in  gross,"  as  a  suhsi- 
diary  responsibility,  where  the  village  does  not  possess  the 
means  of  paying  the  police  fines  it  has  incurred.  (2) 

III.  A  step  further  and  a  duty  of  presentment  was  developed 
out  of  these  beginnings.  The  necessity  of  not  leaving  the 
prosecution  of  breaches  of  the  peace  purely  to  the  pleasure 
of  the  injured  party,  but  of  prosecuting  them  ex  officio  in  the 
interest  of  the  injured  commonwealth  (the  King),  had  even 
in  the  Anglo-Saxon  period  led  to  a  decree  of  ^thelred  III. 
(3,  sec.  3) ;  which  speaks  of  a  presentment  of  breaches  of  the 
peace  "  by  twelve  Thanes  of  the  hundred."  This  decree 
apparently  remained  isolated  and  was  soon  forgotten.  But 
the  Norman  Vicecoines,  wherever  he  was  confronted  by  the 
Anglo-Saxon  population,  was  from  the  first  ordered  to  settle 
local  matters  by  the  help  of  neighbours  sworn  in  for  this 
purpose.  The  exact  time  at  which  a  procedure  of  this  kind 
became  established  for  police  purposes,  and  whether  it  was 
connected  or  not  with  Anglo-Saxon  institutions,  cannot  be 

(2)  The  extension  of  the  police  re-  newer  regulation  the  sum  was   to  be 

sponsibility   to   the   hundreds    in    the  gathered  from  the  hinidred,  to  obviate 

case     of     murdrum     rests     upon     a  the    ruin   of   tlie    small    communities, 

direct    ordinance    of    the    Conqueror.  The  Carta  Wilhelmi  itself  speaks  of 

(Will.  I.e.  2;  Charters.  84.)     The  in-  the  lord  of  the  manorial  court  being 

novation  conHJsts  in   the  princiiile  of  juiiiiarily     answ*raiile,     the    hundred 

the  responsibility  of  all  the  men  of  the  making  up  the  deliciciicy  in  tho  sum, 

hundred,  separately  and   collectively,  "  uhi  rtro  nulinlautia   doinino  drjicerit, 

as    well    as    in    the    enormously    high  totu><   hundndiiK   in   quo   occigio  J'artu 

penalty  of  forty-six  marks  in  silver.  <»<  commnniler  mluat  quod   rrmam-t." 

in  practice  this  was  rendered  all  the  From  these  ordinances  and  the  mere 

more  severe  by  the  legal  presuni|)tion,  ancient  usages,  there  arose  in  practice 

that   every  unknown  corpse  is  to  be  a  subsidiary  liability  of  the  hundred 

considered  as  tliat  of  a  Norman,  until  for  other  police  jxMialties  also.     (See, 

proof  given  that  the  murdered  man  is  as  to  the  fre<inent  penalties  inflicted 

an    Englishman.      The  author  of  the  on  tho  hundreds,  Madox,  i.  iyGiJ,  and 

I.eges  Eduardi,  in  cap.  15,  represents  the  whole   section   on    the  subject  of 

the   case,   as  if  according   to   Anglo-  aux  rcinments.)     The  county  of  Slirop- 

Saxon  regulations  the  forty-six  marks  shire    was    txcmpttd    from    this    sys- 

were  to  be  primarily  colh  cted  in  the  tern,  as  were  also  favoured  cities  like 

guilty    villa,    aud    according    to    the  Worcester  and  Uristol. 
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deterraincd.  But  when  the  stormy  times  had  passed  by,  and 
the  delegation  of  travelling  commissioners  from  the  court 
(jitstiriirii)  had  become  a  standing  institution  under  Henry 
II.,  the  chief  organs  of  tlie  State  were  ready  and  able  in 
conjunction  with  the  Vicecomitcs  to  carry  out  and  maintain 
such  a  presentment.  Traces  of  this  institution  are  first  found 
in  the  Assize  of  Clarendon,  a. d.  11G6.  The  "  capitula  i)lan- 
torum  corona''  of  the  years  1194  and  1198  (Statutes  of  the 
Realm,  i.  33  ct  srq.)  mention  as  an  already  established 
practice  that  the  travelling  judges  were  furnished  with  forms 
of  questions,  by  which  they  had  to  examine  the  communities 
as  to  punishable  ofl'cnces  and  the  infringement  of  the  royal 
prerogative.  On  the  Hundred  Court  days  of  the  sheriff, 
this  was  naturally  united  with  the  view  of  frankpledge  and 
the  other  criminal  and  police  business  of  the  Vicecomes.  As 
in  the  Assize  of  Clarendon,  so  again  do  we  find  the  "  inqnisi- 
t'lnncs  coram  Vicccomitibiis''  specially  mentioned  in  the  statute 
of  Marlebridge  (1267),  c.  25  ;  in  the  stat.  Westminster  i.  c. 
11,  15;  stat.  Westminster  ii.  (1285)  c.  13,  according  to  which 
the  under-bailifls  of  the  exempted  districts  are  to  adopt  the 
same  procedure.  About  the  middle  of  the  thirteenth  century 
the  legal  work  of  Bracton  gives  us  a  picture  of  a  perfectly 
developed  system  of  presentment ;  and  still  more  in  detail, 
Fleta,  i.  c.  19,  20,  ii.  52  ;  Britton,  c.  2-21,  29  ;  the  Mirror 
and  the  Statutum  Wallife  (1284).  The  travelling  judges  find 
the  representatives  of  the  hundreds  all  assembled.  By  a 
preceding  proclamation,  they  proceed  to  form  a  presenting 
jury  in  such  a  way  that,  out  of  every  hundred,  four  knights 
are  appointed,  who,  as  elective  ofiicers,  appoint  twelve 
militcs  or  Ubcros  ct  legates  homines.  At  the  commence- 
ment of  the  proceedings  the  free  townships  and  districts 
are  bound,  through  the  medium  of  then-  pnrpnsiti,  in  ac- 
cordance with  the  instructions  contained  in  certain  forms 
of  inquisition,  to  present  the  oflences  that  have  occm-red 
in  the  interim.  The  twelve  jurors  then  dehver  their  verdict 
on  this  indirtdtin,  and  further  as  to  whether  anything  has 
been  withheld.    The  formulae  of  inquiry — which  included  what 
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the  jurors  thus  appointed  knew  of  crimes  that  had  been 
committed,  and  their  probable  perpetrators,  of  infringements 
of  royal  rights,  of  official  misconduct,  and  extortion  on  the 
part  of  provincial  magistrates  and  under-magistrates,  and  of 
offences  against  the  police  laws  affecting  weights  and  mea- 
sures, bread,  beer,  and  wine — contained,  with  later  additions, 
as  many  as  a  hundred  and  thirty-eight  questions.  The  twelve 
jurors  of  the  hundred  are  sworn  in  with  the  following  for- 
mula; ^^  quod  veritatcm  dicam  de  hoc  quod  a  me  interrogahitis 
ex  parte  domini  regis"  The  answer  given  by  the  twelve  jurors 
is  regarded  as  an  official  indictment  or  presentment,  and 
can  at  once  come  on  for  trial.  Until  the  close  of  the 
Middle  Ages  we  find  travelling  judges,  sheriffs,  and  local 
courts,  all  exhibiting  an  inquisitorial  activity  which,  through 
the  formulated  instructions,  develops  itself  uniformly.  The 
whole  male  population  is  accordingly  assembled  at  short  in- 
tervals, not  now  in  order  to  find  a  sentence  as  lawmen, 
but  in  order  to  give  account  of  the  way  in  which  peace  and 
order  has  been  preserved,  to  take  the  oath  of  allegiance 
when  required,  or  to  renew  the  same,  or,  finally,  to  present 
themselves  for  a  formal  police  inspection.  This  system  of 
official  indictment  led  further  to  a  change  in  the  mode  of 
evidence ;  since,  as  against  the  official  indictment,  compur- 
gators and  duels  were  out  of  the  question,  and  seeing  that 
the  ordeal,  in  consequence  of  the  decrees  of  the  ecclesiastical 
councils,  had  fallen  into  disuse  after  the  year  1219.  A  new 
procedure  is  thus  introduced  into  the  practice  of  the  courts ; 
according  to  which  the  defendant  is  asked  whether  he  is 
willing  (in  the  place  of  the  ordeal  or  duel)  to  submit  to  the 
decision  of  his  community  {patria).  If  he  submits,  the  definite 
question  is  laid  before  the  jurj',  "an  culpahilis  sit,  vcl  uon." 
Originally  this  might  be  the  same  presenting  jury  which  had 
pronounced  the  indictatio,  but  the  defendant  was  allowed 
a  right  of  challenging  individual  jurors,  l)y  which  means  a 
new  jury  was  formed.  In  the  following  period  this  becomes 
the  legal  rule  ;  the  defendant  can  always  demand  the  em- 
panelling  of    a    new   jury,    which    now,    as    a    petty   jury, 
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definitely  delivers  its  verdict  of  "guilty,"  or  "not  guilty." 
As  tilt'  indictment  jury  proceeds  from  the  decrees  of  Henry  II., 
so  also  from  the  practice  of  the  courts  under  Henry  III.  was 
the  verdict  hy  "jiuutta  "  developed.  (3) 

IV.  The  keystone  of  this  police-system  was  the  transfor- 
mation of  the  tiiniii>i  Vicccomitis  into  an  office  for  examina- 
tion and  police-court,  and  the  origin  of  the  coui-ts  leet, 
co-ordinated  therewith.  Owing  to  the  cuxuits  of  the  judges, 
and  the  increasing  centralization  of  the  criminal  trials,  the 
county  courts  hecarae  lower  courts  for  criminal  cases,  with 
which  the   newly  formed  system  of  presentments  could  be 


(3)  TliP  devclopmont  of  the  present- 
ment duty  of  the  l\uiiilrt'ils  ami 
piirishes  is,  as  a  rule,  referred  to  ^-Etlilr. 
III.  3,  whirli  treats  of  a  presentment 
pronounced  bythc  twelve  Thanes  in  the 
luindred,  but  which  was  not  long  re- 
tained in  thisshape,  and  wliich  perhaps 
never  was  carried  out  at  all.  This  can 
be  explained  in  tlie  same  way  as  on 
the  Continent,  in  the  post-Carlovin^ian 
period.  As  a  constant  and  firm  direc- 
tion of  tiie  procedure  by  royal  officers 
was  wanting,  the  new  institution  de- 
cayed ;  and  continual  (as  on  the  Con- 
tinent) only  in  a  crumblinj?  form,  as  a 
presentment  in  smaller  communities; 
and  of  this  we  find  traces  as  in  Cnut. 
II.  c.  30.  "And  if  a  man  of  the 
hundred  is  so  faithless,  and  is  so  often 
accused,  and  three  men  together  accuse 
him,  there  remains  nntliing  for  him  but 
to^jothrouirh  the  threefold  ordeal"  (see 
I.e-es  Will.  c.  51).  The  Norman 
Hv.stem  of  presentment  that  was  now 
Ixing  received  arose  from  the  new  ad- 
ministrative system,  which  witli  its 
Norman  officials  standing  face  to  face 
with  a  foreign  and  hostile  population, 
was  oldiged  from  the  first  to  liave  local 
statistics  verified  by  persons  apjxiinted 
and  sworn  in  for  the  purpose.  It  is  a 
disputable  point  whether  the  inquisitio 
of  the  Virtcomite,^  or  that  of  the  jus- 
ticiaries was  the  earlier.  But  this  new 
institution  only  became  permanently 
etTective  after  there  had  been  found  in 
the  royal  justiciaries  in  their  capacity 
of  emissiirii's,  the  instruments  for  con- 
ducting such  a  system  of  presentment. 
The  coDDection  of  the  "  petty  jury  " 


with  this  system,  after  the  abolition 
of  the  ordeal,  is  shown  in  the  volu- 
minous literature  on  the  origin  of  trial 
by  jury;  before  all  by  H.  Brunuer, 
Biener,  and  Forsyth.  The  necessity 
of  putting  the  question  to  the  indic- 
talits,  whetlier  he  was  willing  to  sub- 
ject himself  to  the  judgment  of  his 
community  (patria),  is  undoubtedly 
dui'  to  the  fact  that  the  new  procedure 
could  not  be  called  a  '■^judicium partum 
secundum  legem  terrx."  According  to 
the  one  opinion  which  is  repeatedly 
expressed  by  Bracton,  an  obligation  to 
do  so  took  the  place  of  the  former 
oI)ligation  to  submit  to  the  ordeal. 
Here,  as  there,  a  '' tcnetur"  '^compel- 
Utitr,"  ^'  coijendus  est"  was  inferred,  by 
virtue  of  which  the  refusing  party  "  in- 
defeimus  et  per  hoc  quasi  conriclus  re- 
innnehit."  Accordingly  the  full  penalty 
was  imi>ose<l  •»  contumaciam  upon 
the  person  refusing.  But  the  matter 
was  still  doubtful.  The  new  procedure 
was  no  judicium,  as  was  assured 
shortly  after  Magna  Charta.  Only 
where  the  accused  gave  his  express 
sanction  to  the  proceedings,  did  a  de- 
viation from  the  custom;»ry  mode  of 
proof  appear  unobjectionable.  But  to 
obtain  this  acquiescence  coercive  mea- 
sures were  considered  right,  a  '*  prison 
fort  et  dure"  yet  without  bloodshed 
and  bodily  injury,  in  order  to  adhere 
strictly  to  the  letter  of  Magna  Charta. 
In  the  year  1275  tlxis  was  approved,  and 
the  new  procedure  generally  directly 
sanctioned  by  the  statute  Westminster 
i.  c.  12. 
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practically  combined.  From  the  thirteenth  century  onwards 
the  tanius  Vicccomitis  appears  a  very  effectual  mode  of 
bringing  to  the  higher  tribunals  the  official  indictments  of  the 
hundred  for  serious  criminal  ofifences.  At  the  same  time  the 
tarnus  remains  a  criminal  court  for  petty  offences,  the 
number  of  ■which  increases  with  each  generation,  in  conse- 
quence of  later  ordinances,  especially  of  those  touching  weights 
and  measures,  bread,  beer,  and  wine.  The  summons  of  the 
hundreds  for  the  discharge  of  such  unpopular  business,  and 
the  extortion  inseparable  from  the  office  of  sheriff,  render  the 
tourn  a  periodic  public  grievance.  The  sheriffs  and  their 
bailiffs,  who  were  often  changed  at  short  intervals,  often  failed 
to  bring  with  them  the  local  knowledge  necessary  for  such 
work.  Hence,  among  thickly  populated  districts,  a  tendency 
became  manifested  to  form  for  themselves  a  separate  juris- 
diction for  these  summonses  of  the  whole  male  population 
(which  now  were  pre-eminently  called  popular  courts,  "courts 
leet "),  and  by  taking  this  burdensome  business  upon  them- 
selves, to  be  at  least  quit  of  the  extortionate  magistrate. 
Through  royal  concession  the  bishoprics  and  abbeys  were 
the  first  to  succeed  in  doing  this.  In  return  for  considerable 
money  payments  it  was  from  the  time  of  King  John  granted 
to  numerous  burghs.  But  it  was  also  the  interest  of  smaller 
hamlets  and  manors  to  form  their  own  court  districts,  in 
which  a  manorial  magistrate  was  now  felt  less  oppressive  and 
was  less  hated  than  the  extortionate  Vicccomcs  and  his  under- 
bailiffs.  The  lord  of  the  manor  had  the  same  interest,  and 
was  quite  as  much  inclined  to  exchange  the  old  limited 
criminal  jurisdiction  of  the  court  baron,  which  had  become 
odious  to  him,  owing  to  the  continual  interference  of  the 
Vicccomcs  and  the  ever-recurring  penalties  for  alleged  trans- 
gressions, for  a  royal  concession,  which  granted  him  a  police 
jurisdiction  to  the  extent  of  the  sheriff's-turn.  The  power 
thus  granted  was  more  extensive  than  the  ancient  manorial 
jurisdiction ;  it  had  definite  limits,  and  could  not  be  disputed. 
In  the  course  of  time  this  change  was  made  in  such  numerous 
instances  among  the  old  manors  that  a  court  leet  became 
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almost  a  regular  accompaniment  of  every  court  baron.  Private 
k'ets  were  now  distin^'uiHlicd  from  the  public  leet  of  the  sheriff. 
Nevertheless  the  private  leet  is  merely  a  manorial  court  by 
Rrant,  an  emanation  from  tlie  royal  prerogative  jurisdiction, 
a  court  of  record,  which  in  the  King's  name  summons  all  the 
tenants  to  suit  of  court  {sccta  regis,  suit  royal) ;  whence  also 
the  non-appearance  of  those  bound  to  suit  of  court  may  not 
be  arbitrarily  remitted  by  the  manorial  lord.  The  object  of 
the  grant  is  the  right  to  hold  police-court  sittings  (tourn) 
for  a  smaller  district,  to  exact  fines  and  taxes  (amerciaments, 
fines,  ersoign-pence),  and  generally,  too,  a  small  court-fee 
{ccrtnm  IcUe,  cert-money).  The  lord  of  the  manor  is  only 
entitled  to  the  profits  of  the  court ;  but  the  court  belongs,  in 
legal  language,  to  the  King;  "  the  day  is  to  the  King."  The 
holder  of  the  coiu't,  the  steward,  represents  the  person  of  the 
King,  and  must  have  the  judicial  qualification  of  the  sheriff  in 
the  tourn,  and  hence  the  lord  of  the  manor  most  probably 
cannot  himself  hold  the  court.  For  non-user,  improper  sum- 
moning, or  negligent  administration,  the  Crown  can  suspend 
the  leet,  sequestrate  it,  or  definitely  recall  the  gi'ant ;  the 
vacant  jurisdiction  then  lapses  to  the  sheriff's-turn.  The 
local  police-court  is  a  branch  of  the  sheritf's-turn,  and  has 
accordingly  a  similar  jurisdiction  over  offences,  which  are 
punished  according  to  the  common  law  and  the  customary 
system  of  regulations,  or  which,  according  to  the  newer  fines, 
are  referred  to  the  leet,  but  not  over  i-)lacita  cownse, 
which  may  only  be  inquii-ed  into  as  in  the  sherifi''s-turu,  and 
where  the  public  accusation  may  only  be  laid  by  indictment. 
It  is,  therefore,  to  use  a  modern  expression,  an  "  office  for 
examination  "  and  a  poHce-court  combined.  (4) 

(4)  With  regard  to  the  origin  of  the  police-court  for  his  manor,  was  obliged 

local  police-courts,  courts  leet,  see,  for  to  obtain  the  royal   grant  of  a   court 

a  more  detailed  account.  Gneist,  "  Ge-  leet,  which  in  process  of  time  became 

pchiehto  des  Self-government,'"  90,  91,  the  rule.  The  manorial  elements  appear 

lOO-lO:^.      Tlie  court  baron  had  only  a  also  here  overshadowed  by  the  higher 

limiUd  right  of  execution,  and  no  juris-  judicial  and  police  control  residing  in 

diction    over    the   p<ilice   fines    which  the  Sovereign.    But  the  possession  of  a 

the   royal   ortliuances   had   introduced  manor  is   not   a    necessary  condition, 

(anierciamtnts).    The  lord  of  the  manor  Sometimes  also  a  com  t  leet  is  granted 

also,  who  wished  to  have  an  efleclual  for  a  village  or  a  single  house.     Like 


The  Development  of  the  Norman  Police  Control.     193 


V.  Hand  in  hand  with  this  newly  constituted  tribunal  goes 
the  development  of  a  summary  procedure  in  criminal  cases, 
which  first  gave  to  the  police  regulations  their  full  efficiency. 
As  early  as  the  Anglo-Saxon  times  we  hear  of  a  penalty  for  an 
offence  against  discipline,  for  disregarding  the  King's  com- 
mands (oferhj'rnes),  which  is  paid  with  120  shillings.  (Edw.  II. 
1,  II.  2.)  In  the  Leges  Hen.  I.  a  similar  disciplinary  punish- 
ment as  a  penalty  for  neglecting  the  royal  commands,  ovcr- 
seunessa  regis,  is  repeated  and  extended  to  further  cases.     The 


the  church  advowsons  in  England,  the 
leets  became  often  separated  from  the 
estates,  and  were  separately  inherited. 
The  procedure  before  the  leet  is  in  the 
present  day  a  mine  of  wealth  for  judg- 
ing of  the  procedure  in  the  local  courts 
of  the  Middle  Ages  (cf.  the  chief 
authority,  Scriven  on  Copyhold).  The 
ordinary  court  days  are  held  twice  a 
year,  in  the  first  month  after  Easter 
and  Michaelmas.  The  committees  who 
assist  at  tiio  finding  of  the  verdict  are 
in  later  legal  language  called  "juries," 
but  only  in  the  sense  of  "juries  of  in- 
quiry," just  as  in  the  sheriff's-tum. 
The  duty  of  attending  court  is  not 
a  consequence  of  a  manorial  right,  Init 
a  duty  incumljent  upon  all  subject.'^, 
royal  suit  of  court  (suit  real),  and  must 
accordingly  be  paid  in  person  (with 
exception  of  the  lords  and  clergy,  as 
provided  in  52  Henry  III.  c.  10).  From 
the  number  present,  the  parish  com- 
mittees are  next  appointed.  In  the 
sherifTs-turn  in  later  times  only  suitors 
of  twenty  sliillings  yearly  arising  from 
freehold  or  twenty-six  and  two-tiiirds 
from  cojiyhold  were  to  bo  aitjiointcd 
to  form  the  committee  (1  Rich.  III.  c.  1); 
but  this  provision  only  dates  from  the 
end  of  the  Middle  Ages,  and  was  not 
(by  analogy)  applicable  to  the  private 
leets.  The  formation  of  the  court  leet 
is  completely  detached  from  feudal 
principles,  seeing  that  suit  of  court  baa 
no  connection  whatever  with  real  estate, 
but  is  attached  to  the  fact  of  residence, 
and  according  to  the  strict  letterextends 
to  uU  persons  between  the  ages  of  twelve 
and  sixty,  if  tlieyhavo  been  resident 
within  the  jurisdiction  of  the  court 
for  a  year  and  a  day  (Scriven,  ii.  )S2S, 
824).  Under  the  manorial  steward 
there  exists  a  bailifT,  whose  duty  it  is 
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to  summon  to  the  court  day  tho.se 
bound  to  suit  of  court.  This  under- 
officer  has  also,  alone  and  without 
the  interference  of  the  steward,  to 
select  and  summon  the  jury  (Scriven, 
ii.  8157).  The  steward  opens  the  court, 
which,  as  in  all  royal  courts  of  law, 
is  proclaimed  by  the  bailiffs  crying  out^ 
three  times,  "  Oyes,  Oyes,  Oyes."  Then 
follows  the  constitution  of  the  "  leet 
jury,"  of  twelve  to  twenty-three  per- 
sons, which  in  many  leets  remains 
a  whole  year  in  ollice,  in  otlicrs  is 
newly  formed  every  court  day.  In 
lighter  criminal  cases,  the  court  leet 
can  pass  sentence  and  inflict  the 
penalty,  by  fine,  amerciament,  and 
lighter  punishments  provided  by  special 
laws.  Such  cases  are,  as  in  the  siierifTs- 
turn,  frays,  oftcnces  against  the  beer- 
liouso  regulations,  disorderly  houst'S, 
false  weight,  oft'ences  again>t  the  police 
regulations  for  bakers,  brewers,  but- 
chers, and  other  trades,  neglect  to  mend 
tlie  roads,  failure  to  ilo  suit  of  court, 
refusal  to  midertake  parochial  offices, 
etc..  the  general  oliject  lieingthe  main- 
tenance of  the  public  peace  and  the 
removal  of  public  nuisances.  After  the 
]ias.>iing  of  tlu'  sentence  {in  mimrirordia 
citt),  the  adjustment  of  the  police  fine, 
"  afTeerment  of  the  amercement,"  \a 
made  by  two  or  three  valuers,  who, 
in  later  tinn  s.  in  accordance  with 
the  fundamental  rules  of  Magna 
Chartn,  must  bo  appointed  from  among 
the  pnrtji,  anil  very  frequently  from 
among  the  jury  themselves.  The 
mejisure  of  tiie  money-flne  cannot  bo 
further  culled  in  question,  for  the  writ 
"'/«'  lutidirula  iiiihi  rirordia"  is  only 
applicable  to  courts  "not  of  record" 
(Scriven,  ii.  852,  853). 
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Norman  feudal  system  brought  with  it  a  penal  system  as 
a  portion  of  its  military  discipline,  which  the  military  com- 
mander carried  out  by  inflicting  feudal  fines  (cincnda)  upon 
movables.  Under  the  name  "  misericordia,"  "wtem,"  this  is 
also  known  to  the  Norman  jurisprudence,  but  is  apparently 
of  little  importance.  But  since,  in  England,  the  whole  body 
of  landed  proprietors  have  become  the  king's  homines,  this 
fact  enabled  a  criminal  jurisdiction  for  breach  of  discipline  to 
bo  deduced  to  its  fullest  extent,  which  was  sometimes  applied 
to  the  old  case  of  the  overhyrnes,  and  at  others  extended  to 
new  cases.  In  the  ordinary  way  this  was  brought  about  by 
a  double  act :  {a)  by  a  Judgment  of  the  Court,  which  declares 
the  guilty  person  with  his  movables  forfeited  to  the  King's 
mercy  :  "  in  miscricordia  regis  est  de  pecunia  sua,"  that  is,  he 
is  guilty  of  an  offence  and  liable  to  a  fine; — (h)  by  an  Act 
of  Execution,  by  which,  according  to  the  rank  of  the  owner, 
the  forfeited  property  is  taxed  and  charged  with  a  fixed  sum 
of  money,  "  admensuratiir,"  "  adforatur,"  and  when  thus  deter- 
mined this  sum  is  called  an  "  amerciament."  This  last  proceed- 
ing was  a  consequence  of  the  Norman  financial  principle  which 
in  order  to  render  a  complete  valuation  practicable,  reduces  all 
natural  payments,  including  also  forfeited  movable  property, 
as  far  as  possible  to  money  payments.  ** 

**  The  connection  between  the Xor-  (h)  A  further  system  of  the  "over- 
man system  of  anierciiiments  and  the  hyrncs  "  is  extended  as  a  disciplinary 
Anglo-Saxon  law  can  be  seen  in  the  punishment  also  to  subjects,  who  neg- 
following  links ; —  kct  detiaitc  court  and   police  duties, 

(n)  The  Anglo-Saxon  official  penalty  especially  neglecting  the  suit  of  court 

inilicted  on  the  royal  gerefa  for  neglect-  (Athlst.  II.  20);  ueglectingthesummons 

ing  his  definite  official  iluties,  appears  to  apprehend   the  disobedient  and   to 

in  Athlst.  I.  sec.  5.     This  is  especially  pursue  peace-breakers  (Athlst.  II.  20, 

threatened,  where  an  unjust  judgment  sec.  2,  VI.  7 ;  Edg.  II.  7) ;  for  infringing 

has  been  pronounced  (Kdg.  III.  3);  in  tlie  jwlice  regulations  by  engaging  a 

cnseof  corruption  (Athlst.  V.  1.  sec.  8) ;  servant,  before  he  has  received  a  cer- 

for  failing  to  attend  the  court  day  (Edw.  titioate  of  dismissal   from   his  former 

II.  7.  S);  for  neglecting  to  exact  poual-  master  (Edw.  II.  7;   Athlst.    II.    22, 

ties  (Edw.  II.  2) ;  for  neglecting  official  V.  1 ;  Edw.  III.  3  ;  Cnut.  28) ;  and  also 

duties  connected  with  the  preserv'ation  for  non-fulfilmentof  a  judicial  sentence, 

of  the  peace  (Athlst.  II.  2(3,  pr.  v.  1,  for  purchasing  outside  the  pri\nleged 

sec.  2,  VI.  8,  sec.  4,  etc.).     Seeing  that  markets,  and  the  like.     The  penalty  is 

any   opposition   to   these    disciplinary  in  all  cases  120  shillings.     The  Leges 

punislimonts  would,  as  a  rule,  certainly  Hen.  I.  adopt  this  customary  law  under 

have  brought  about  a  deposition  from  theuameof"  ortrseMncji^a  "  (Hen.  I.  ;i4, 

office,   a   summary    proceeding    could  sec.  3 ;  35,  sec.  1 ;  36,  38,  41,  sec.  1  ; 

readily  be  employed  in  buch  cases.  48,  sec.   1 ;   51,  sec.  7 ;    52,  sec.  1 ;  53, 
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The  practice  of  the  Exchequer  has  here  again  blended 
Saxon  custom  and  Norman  feudal  law  together  in  a  manner 
that  seemed  most  advantageous  to  the  finances.  The  disci- 
plinarj'  punishment  no  longer  takes  the  form  of  a  fixed  sum, 
but  is  graduated  according  to  ranks;  for  the  upper  classes 
more,  for  the  poorer  classes  generally  less,  than  120  shillings  ; 
according  to  the  probable  worth  of  the  movable  property. 
The  official  fine  imposed  upon  a  gerefa  who  is  liable  to  be 
deposed,  which  in  clear  cases  of  neglect  of  duty  had  been 
already  inflicted  in  Saxon  times  hrevi  manu,  had  now  come 
to  be  extended  to  all  vassals,  and  even  to  the  libere  tcnentcs, 
with  respect  to  the  performance  of  their  court  duty  {secta 
regis).  An  appeal  to  a  judgment  of  court  appeared,  on  the 
other  hand,  a  very  dangerous  experiment,  since  the  royal 
steward  aj^points  the  judging  lawmen,  and  the  fine  was 
proportionately  raised  where  there  had  been  a  show  of 
defiance. 

Thus  the  amcrciament-system  soon  followed  the  arbitrary 
system  of  the  administration.  The  untrustworthy,  disunited 
composition  of  the  courts  of  justice  under  the  Norman  pr.ne- 
fectural  system  is  the  real  root  of  the  encroaching  police 
control.  The  person  accused  generally  forthwith  declares 
himself  "  in  misericordia  regis,''  and  the  fine  is  now  fixed  in  the 
Exchequer  by  the  lower  officials  ;  higher  fines  by  the  superin- 
tending   officers.      In  the  most  important   and    complicated 

sec.  1 ;    CO,  sec.  1  ;    80,  sec.  9;  SI,  sec.  (Madox,  ii.  439):  "quuqnig  in  regiam 

2;  3,  87,  sees.  4,5).      It  is  expressly  mtijeftateindeliijuiKurih'firiheuditHr.uno 

mentioned    tliat    the    old   fine    of    120  tn'inu  viixhiiuiii  jiijrtn  qudlitadtn  rl'lirti 

sliillinps  is    accordinp;  to    the   present  qui  ri'(ii  condrmptidtitr  (I)  atit  mimin 

value  e(Hiivalent  to  fiO  shillings.     lUit  uuirrri'o  mohili  sno  nun  jxuUcntnr  pro 

as  the  Norman    feudal  law   is   every-  miiKirilniK  rutjiin,  (2)    aut   tn   omuihua 

where  grafted  upon  Anglo-Saxon  ens-  immohilibu)i,/nndigi>riIicetetre<{itil>ui>, 

torn,  so  now  the  feudal  maxim,  whieh  ut   cis   rjrharidttiir,    quod    «    (3)   pro 

gives  the  lord  the  right  of  levying  fines  mdjorihus  culpix  aul  pro  vioih)ii.f  qui- 

on  niovalile  property,  coinridcs  with  it.  hunniuqur    r<l   moniidiug    dilirli^,    in 

(c)  Th(!  newer  system  of  feudal  lines  riluiii  suavi  ril  immhra."  The  "  Dialo- 

is  put  into  force  as  a  natural  attrihutc  gus"  then  refers  to  the  first  case  :  "ri;j»i 

of  the  royal  lord.     There  were,  as  it  iiiHurnliquiKdi'moliilihufinlii  nr  phirito 

appears,  no  express  decrees  issued  with  nriiit  judicatur,  lata  in  cum  a  juiiirihun 

respect  to   it;    the  system   was  rather  fculentia  pir    hire   verba:    Inle  cH    in 

introduced  in   the  practice  of  the  Kx-  mini  ricordia  rrffisdc  )}ecuuin  fun  :  vlvm 

eliequer    in    the   manner  described    in  «'.«<  <ir  ri  d<  lota  dijciufcnt." 
the  "  Dialngus  ilu  Scaccario,"  ii.  c.    10 
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cases  a  special  commissioner  was  sent  into  the  country  to 
make  tlio  rating,  and  lie  rated  the  men  of  the  comity  or 
hundred  hy  the  poll.  The  hlending  of  the  emenda  feudalis 
with  tlie  Anglo-Saxon  law  accordingly  brought  about  the  fol- 
lowing changes  : — 

1.  The  right  to  the  amerciaments  is  now  established  in 
favour  of  the  under-feoffees  also,  as  against  their  under-vassals, 
and  is  graduated  according  to  the  feudal  degrees,  for  the  Eorl, 
and  for  the  baron  or  Thane  (Hen.  I.  c.  35,  87).  Hen.  I.  c.  41 
contains  the  express  assurance  :  "  uniisquisque  dominus  plenam 
oversell nessam  siiam  habcat  secundum  locum  et  modum  culpas  de 
homine  sito,  et  qui  sunt  ejus  super  terrain  suam/'  (1) 

2.  The  new  amerciaments  are  no  longer  raised  in  fixed 
sums,  but  graduated  according  to  the  probable  amount  of  the 
movable  property,  that  is,  according  to  rank.  It  appeared 
now  as  a  royal  favour  {mcrci)  when  the  guilty  part}'  escaped 
with  the  payment  of  a  sum  of  money,  less  in  amount  than 
his  entire  catalla.  In  the  strictness  of  law,  the  whole  of  the 
movable  property  is  forfeited,  "  est  in  misencordia  regis  de 
peeunia  sua  idem  est  ac  si  de  tota  dixissent.'"  The  rating 
"  adforare  "  in  the  Exchequer  appears  as  an  act  of  mitigation 
hy  a  court  of  equity.  (2) 

(1)  This  new  law  is  partially  identi-  which  for  certain  offences  adopted  the 
oal  with  the  older,  according  to  whioli  forfeitureof  movable  property.  In  like 
the  Eiildornicii,  Shir-gcrOfas,  and  lords  manner,  in  the  spirit  of  tiie  ecclesi.-is- 
of  muiKirial  courts  uphold  tlicir  official  tical  administration  a  rating  is  propor- 
authority  by  the  infliction  of  small  tionate  to  the  property  of  the  offender, 
disciplinary  punishments  (Hen.  I.  34,  as  is  laid  down  in  Athlr.  YI.  o2,  "and 
sec.  4;  3.5,  sec.  1  ;  41,  sec.  1  ;  53,  sec.  1 ;  always,  as  one  is  of  tlie  mightier  men 
87,  sec.  5),  corresponding  to  the  disci-  here  in  the  world  or  through  dignity 
plinary  penalties  which  were  formerly  higher  in  rank,  he  shall  be  punished 
paid  to  the  Eorl  and  tlie  hundred  the  more  severely  for  Ids  sins,  and  pay 
(Cn.  II.  15,  sec.  1).  This  "  jxiVer/-  higher  for  every  wrong  he  commits,  and 
rordia  Vicecomitis"  and  of  the  private  therefore  one  shall  modify  and  care- 
feudal  lords,  however,  plays  a  very  fully  distinguish  rich  and  poor,  and 
unimportant  part  in  the  Exchequer  every  class,  in  ecclesiastical  as  well  aa 
accounts,  because  it  was  not,  as  a  rule,  in  secular  penalties."  The  tirst  assur- 
a  subject  for  the  rendering  of  accounts,  ances  of  a  mitigation  of  the  arbitrary 
and  with  the  decay  of  tiie  county  and  amerciaments  in  the  Carta  Hen.  I.  1, 
private  courts,  it  is  intelligible  that  the  sec.  8,  are  accordingly  easy  to  under- 
imjwrtance  of  the  amerciament  of  the  stand:  "  ,«i  qnis  baironum  vel  hominum 
Courtsnflowerinstanceshouldsinkalso.  meornm  fori.*tecerit.  non  dahit  radium 

(2)  Me  find  here  also  connecting-  in  niifuricordia  totiiis  jKCunix  gH<e  sicut 
links   with    the   Anglo-Saxon   custom,      faciebat  temjwre  patris  mei ;  sed  secuu' 
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3.  The  number  of  cases  for  fine  knew  no  limits  now  that, 
going  beyond  the  Anglo-Saxon  custom,  every  act  of  disobe- 
dience against  royal  decrees  was  brought  under  a  fine,  and 
thus  a  mode  of  compulsory  proceeding  was  initiated,  for  the 
purpose  of  carrying  out  all  possible  decrees.  Already  the 
Leges  Hen.  I.  c.  13  give  a  varied  list:  "  quse  placita  mittiint 
homines  in  misericordia  regis, '^  but  in  which  criminal  penalties 
and  i^olice  fines  are  mingled  together.  (3) 

4.  Submission  to  the  misericordia,  or  the  ordinary  procedure 
of  the  court,  are  matters  of  free  choice.  The  previous  decision 
"  in  misericordia  est  "  still,  according  to  the  "  Dialogus  de  Scac- 
cario,"  in  case  of  dispute,  admits  of  the  demand  of  a  judicial 
sentence.  Since  even  in  the  Saxon  period  the  fixing  of  official 
fines  as  regards  the  King's  personal  officials  doubtless  took 
place  hrevi  manu,  the  Norman  feudal  system  brought  all 
vassals  into  a  similar  dependence  upon  the  Iving,  which  made 
an  appeal  to  the  courts  of  justice  somewhat  imiDracticable.  (4) 

Hence  the  Norman  king  became  possessed  of  an  arbitrary 
penal  jurisdiction,  such  as  probably  no  other  potentate  of  the 
Middle  Ages  ever  possessed.  The  difference  between  it  and 
the  old  system  of  penalties  consists  in  this,  that  the  existence 
of  the  offence  and  the  suitableness  of  the  penalty  inflicted  is 
no  longer  determined  by  the  finding  of  the  community,  but 
by  the  personal  will  of  the  lord  or  his  deputy.  It  is  no  longer 
a  question  of  the  jm-isdiction  of  the  tribunals  limited  by 
custom,  but  of  an  arbitrary  police  and  disciphnary  control, 
the  influence  of  which  upon  the  form  of  the  English  constitu- 
tion has  not  been  sufficiently  estimated.  The  application 
of  the  same  for  the  purpose  of  carrying  out  and  extending 

dum    modum  forhfacti  ita  emendnhit  (I)  An   fippciil  to  the  Anglo-Saxon 

sicut  cmendaHsct  retro — in  tempore  alio-  laws,  that  is,  to  the  ordinary  forms  of 

rum  antecensorum  ineorum."  tho   court,   hecumo  a    very  ilansjiTous 

(3)  A  list  of  tifti't'n  hcjidsof  anicrcia-  experiment,  seeing  that  guarantees  for 

nients  is  givt  u  by  Matlox  (i.  ftli*!) ;  a  a  just  sentence   against  tlie  otTendetl 

shorter  and  incompleto  one  by  Hardy  lord  were  very  few.     Tho  "  Dialogus" 

(Rotuli  linium,  p.  xvii.  ct  seij.).    The  iudieates  this  clearly  enough,  i.  c.  8 : 

number  nuvy  be  conjectured  by  this  fict,  "  Itf-fii,  cui  militatur,  in  pecuniam  rem 

that  in  later  times    lifty  Kotuli  were  jndicahitur,  nisi /ei^tinaverit  postulandu 

once  laid  at  one  time  before  a  Uaron  of  miH-ricordiam  prxvenirc  judicium." 
the  Exchequer  for  the  ]>urpose  of  rating 
them  (Madox,  ii.  Go,  tjt))- 
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the  An^'lo-Saxon  police  regulations  has  been  already  indi- 
cated. The  numberless  remaiiiing  instances  furnished  by  the 
Exchequer  accounts  can  be  summarized  under  the  three 
following  points  of  view. 

I.  The  system  of  amerciaments  serves  in  many  ways  to 
supplement  the  criminal  law.  The  cases  mentioned  in  the 
Excheiiuer  accounts  are — the  lending  of  money  and  weapons 
to  the  King's  enemies,  refusal  to  work  upon  royal  castles 
and  bridges,  the  imprisonment  of  royal  servants,  insulting 
royal  oflicials  with  abusive  language,  the  withholding  of 
goods  belonging  to  another,  etc.  A  special  enumeration  of 
oflfences  is  out  of  the  question,  as  the  misericordia  is  very  fre- 
quently mentioned  without  the  reason  being  given.  A  separate 
province  is  occupied  by  the  "  nnsericonlia  de  foresta.'"  Whilst 
the  more  serious  forest-offences  are  threatened  with  penalty 
of  limb  or  life,  the  more  trivial  ones,  such  as  neglecting  to 
mutilate  dogs  to  prevent  their  hunting,  are  left  to  the  King's 
ini)H'rk()rdi(i.  The  secular  magnates,  bishops,  abbots,  and 
others  have  to  pay  amerciaments  of  five  hundred  marks, 
a  hundi'ed  pounds  in  silver,  and  similar  sums,  in  cases  where 
men  of  lower  degree  would  have  forfeited  limb  or  life.  The 
general  heading  "  infractio  pads  "  and  "  contemptus  hreviiim 
rriiia"  was  of  such  wide  scope,  that  at  last  every  royal  order 
could  be  enforced  by  amerciaments.  In  a  still  greater  degree 
was  this  the  case  with  the  ordinances  which  were  later  issued 
with  the  advice  of  the  estates  of  the  realm.  Offences  against 
these,  as  "  breach  of  assize,"  in  default  of  special  penalties, 
fell  under  this  heading.  Hence  the  innumerable  amerciaments 
on  account  of  dispossession  of  estates  {novcll  disseisin),  which 
we  find  enforced  especially  against  abbots,  and  secular 
grandees,  their  clerks  and  esquires,  and  which  become  the 
basis  of  an  effective  system  of  real  actions  and  a  new  theory 
of  possession. 

II.  The  system  of  amerciaments  serves  also  to  maintain 
the  authority  of  the  courts  against  disobedience  in  the  widest 
sense  {default,  iion-nj^peanmcc),  even  against  female  wards, 
who  do  not  present  themselves,  in  answer  to  a  summons  to 
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marry  ;  neglect  to  prosecute  a  suit,  quitting  the  court  without 
leave,  unauthorized  compromise  (concordia  de  pace  rrr/is  sine 
licentia  regis),  irregularities  in  evidence,  refusal  of  the  duel, 
failing  to  appear  in  the  lists,  or  admitting  one  person  to  two 
duels  in  one  day  or,  ''quia  iiosuenint  homincm  ad  aqnam  sine 
loarranto,  sine  visu  servientium  regis,''  etc.  Where  in  later 
times  committees  of  the  community  are  appointed  to  take 
evidence,  an  amerciament  is  imposed  where  incompetent  men 
are  brought  "pro  rusticis  adductis  adfaciendam  juratam ;  quia 
elegit  rusticos  ad  assisam  ;  quia  recejnt  hominem  ad  juratam  qui 
nonfuit  de  hundredo ;  "  it  is  inflicted  upon  such  as  speak  to  the 
jury ;  for  false  witness  and  false  judgment ;  for  an  improper 
execution  of  the  sentence,  " 2)ro  latrone  suspense  sine  visu 
servientium  regis,"  etc.,  against  sheriffs  and  provosts  for 
improper  distraint  and  the  like.  Hence  arose  a  method  of 
carrying  out  reforms  in  the  procedure  of  the  courts  by  means 
of  simple  instructions  from  the  Crown. 

III.  The  system  of  amerciaments  serves  also  to  protect  royal 
privileges  against  the  pretensions  of  private  persons  ;  e.g.  the 
illegal  raising  of  tolls,  the  unlicensed  appropriation  of  the 
royal  prerogative  {purprestura) ,  pretensions  raised  respecting 
public  roads  and  rivers  ;  and  generally  as  an  effectual  measure 
against  the  exceeding  of  powers  of  jurisdiction.  Thus  W.  de 
Friston  is  fined  for  passing  judgment  on  a  robbery  in  his 
court;  "  milites  Curiss  Comitissw  de  Coupland,  quia  fccenuit 
judicium  de  placito,  quod  nan  pertinuit  ad  cos."  In  addition  to 
this  interminable  system  of  fines  there  is  still  the  right  of 
sequestration  (the  capere  in  vianum  regis),  which  is  also  de- 
duced from  the  fundamental  principle  of  the  feudal  grants, 
often  taking  effect  on  very  trivial  grounds.  To  what  extent 
sequestration  was  made  use  of  against  magnates,  for  defaults 
in  the  Exchequer,  or  for  not  putting  into  execution  the  royal 
decrees,  etc.,  is  shown  by  numerous  recorded  cases.  Thus, 
the  city  of  London  was  once  taken  into  the  hand  of  the  King 
for  a  "  trespass  of  the  assize,"  and  its  cnxtodia  was  entrusted 
to  a  commissioner. 

The  executive  power  of  the  Normau  kings  ha:-  been  shown 
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in  a  former  chapter ;  this  police  control  exhibits  their  legal 
power  to  maintain  peace  and  order  in  the  country,  and  the 
effectual  means  of  authority  residing  in  the  sovereign  as 
against  his  officials  and  the  greatest  magnates  in  the  land, 
and  even  against  the  Church.  Numberless  entries  on  the 
Exchequer  rolls  show  how  this  controlling  power  extends  over 
persons,  communities,  and  corporations,  over  spiritual  and 
temporal  dignitaries,  over  the .  greatest  magnate  as  over  the 
humblest  peasant ;  over  the  entire  population  of  counties  and 
hundreds,  legally  unlimited  in  the  number  of  the  cases  as  in 
the  amount  of  the  fines.  The  exemptions  only  refer  to  the 
duty  of  contributing  to  the  ordinary  police-fines  of  the  county 
(common  amerciaments),  from  which  the  royal  demesnes,  the 
property  of  the  Queen,  of  the  higher  officers  of  the  Treasury, 
and  by  special  privilege  also  of  certain  magnates,  were  ex- 
empted. The  revenues  derived  from  the  royal  amerciaments 
are  in  very  rare  cases  granted  to  private  landowners,  such  as 
the  Bishop  of  Bath,  and  in  such  cases  they  are  fixed  by  the 
King,  collected  by  the  royal  officials,  and  the  amounts  cashed 
by  the  grantee  at  the  Exchequer.     (Madox,  ii.  66.) 

The  power  of  the  amerciaments  has  now  become  the 
proper  instrument  for  enforcing  police  regulations  and  royal 
orders  in  every  other  province.  Under  this  system  it  first 
became  possible  to  put  the  royal  ordinances  in  the  place  of 
the  older  legislative  resolutions  of  the  Witenagemote,  and 
in  this  manner  to  restore  the  mechanism  of  an  absolute 
government  by  ordinances  with  administrative  execulion. 
Originally  this  police  system  of  fines  was  probably  founded 
upon  practical  necessity.  The  insolence  of  the  "  Fraucigenae," 
the  martial  inclination  to  violence,  the  wrangling  of  the  Nor- 
mans among  themselves  and  with  the  Saxon  Thanes,  rendered 
absolutely  necessary  that  strict  military  discipline  for  which 
historians  laud  the  Conqueror.  But  after  a  few  generations 
(as  in  the  modern  police-organized  State),  the  other  side  of 
the  picture  becomes  apparent,  nameh',  the  extremely  arbi- 
trary working  of  the  system  with  regard  to  the  lower  ranks 
and  the  defencelessness  of  the  subjects  against  any  abuse  of 
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it.  It  is  evident  how  disagreeable  to  landowners  and  cor- 
porations a  jurisdiction  under  such  a  system  must  have 
become,  if  they  exceeded  their  authority,  and  even  in  its 
mere  exercise.  The  smallest  error  made  in  resjDect  of  the 
forms  and  limits  of  theii-  jurisdictions  and  franchises  exposed 
them  to  arbitrary  punishment  and  sequestration  of  their 
possessions,  on  the  ground  of  trespasses,  contempts,  defaults, 
and  false  claims  of  all  kinds.  It  is  a  marvellous  contrast  to 
the  condition  of  things  on  the  Continent,  when  in  England 
we  continually  find  great  estates  and  great  cities  under  seques- 
tration on  account  of  the  official  offences  or  oversights  of  their 
bailiffs,  for  quitting  the  royal  court  without  licence,  and  for 
neglect  of  the  roj-al  commands,  and  so  on.  It  is  also  raanifest 
to  what  arbitrary  action  of  the  government  both  person  and 
property  were  here  subjected,  and  how  later  it  came  about 
that  the  first  aims  of  Magna  Charta  were  to  secure  the  funda- 
mental rights  of  the  subject  by  bringing  the  amerciaments 
within  the  pale  of  the  law :  "  Comites  ct  haroncs  noit  amcr- 
cientur  nisi  per  pares  sues,  et  nonnisi  secundum  modum  delicti ; 
liheri  homines,  nonnisi  per  sacramentum  prohorum  et  lajidium 
hominum  de  vicineto." 
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CHAPTER   XIII. 

IV.  'STIjc  Bcbdopmcnt  of  tf)c  Xorman  Jptnancc  (Tontrol. 

Following  on  our  account  of  the  revenue  of  the  Anglo-Saxon 
kings,  the  financial  sj'stem  in  operation  at  this  time  may 
also  be  distinguished  under  the  following  heads. 

1.  Revenue  immediately  derived  from  the  royal  demesnes, 
newly  founded  after  the  Conquest  by  an  extensive  reservation 
of  demesnes  and  forests,  increased  by  the  frequent  lapsing  of 
fiefs.  The  older  payments  in  kind  reserved  from  demesnes 
and  Folkland  were  from  the  time  of  Henry  I.  turned  into 
money  payments,  after  the  fashion  of  the  financial  adminis- 
tration of  modern  times.  There  still  linger  on  some  remains 
of  usufruct  in  Folkland,  the  minor  Crown  rights  relating  to 
treasure-trove,  wreckage,  and  derelict  goods;  as  well  as  the 
ancient  duties  payable  on  wool,  sheepskins,  and  leather 
(cnstiima;). 

2.  Profits  arisincj  from  the  royal  authority  : 

From  the  military  power  arose  the  right  to  the  services  of 
the  inhabitants  in  building  bridges  and  castles,  now  efl'ectually 
enforced  by  summary  amerciaments.  But  this  old  source  of 
profit  was  far  exceeded  by  the  new  income  arising  from  the 
feudal  law  through  reliefs,  wardship,  and  marriage. 

The  fees  and  fines  arising  from  the  exercise  of  judicial  power 
now  poured  in  abundantly  owing  to  the  centralization  of  the 
more  important  actions  at  the  court.  Equally  productive 
was  the  extensive  right  of  forfeiture  for  felony,  and  the  cases 
of  confiscation  of  movable  property. 
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Finally,  the  revenue  arising  from  the  police  power,  flowing 
in  abundantly  owing  to  the  unbounded  number  of  police 
amerciaments. 

3.  Beginnings  of  direct  taxation,  including: 

The  auxilia,  or  aids  of  the  CrowTi  vassals,  but  only  in  three 
fixed  and  certain  cases  of  honour  and  necessity. 

The  sciitagia,  shield  moneys,  since  the  time  when,  under 
Henry  II.,  the  acquittance-moneys  for  the  feudal  military 
service  begin. 

The  tallagia  from  the  inhabitants  of  the  towns  and  the 
country  not  liable  to  any  feudal  service  ;  taxes  which,  as  the 
inseparable  concomitants  of  the  feudal  system,  were  intro- 
duced into  England  also.* 

The  first  glance  shows  us  at  once  that  the  new  income 
far  exceeds  all  the  old  sources  of  royal  revenue.  The 
Norman  administrative  system  is  keen  in  developing  in  a 
fiscal  direction  every  department  of  State ;  the  undefined 
arbitrary  administration  pervades  all  departments  with  its 
endless  system  of  police  fines  and  dues,  amerciaments  and 
fines,  in  a  manner  which  defies  every  method  of  arrange- 
ment. By  becoming  centralized  in  a  royal  treasury  the 
financial  system  assumes  a  new  appearance,  and  following 
the  Exchequer  documents,  Madox,  the  great  authority  on  the 
history  of  the  financial  system,  draws  up  the  following  seven 
heads,  under  which  all  such  details  arc  to  be  included  as 
illustrate  the  spirit  of  the  political  administration. 

I.  VIf)t  monnl  IDcmcsncs  anti  ,-fpovCStS.  These  are  originally 
formed  of  the  manors,  lands,  parks,  and  forests  {ancient 
demesne),  more  than  a  thousand  in  all,  wliich  Domesday 
Book  enumerates — constantly  increased  by  hipses  and  con- 

*  For  tlic  financial  system  of  this  groat    ini]i(>rtanrc.      Oilier    autliorities 

and  tile  follnwinp  jiorind  the  antlioritieH  of  vnliie  are  tlu"  'I'reasury  Rolls  printed 

are:    INEadox,   ''The   History  and   An-  in  later  times  I'V  the  liceord  C'nniniis- 

tiijiiitiesof  the  ExcIk  (jurr  of  the  Kings  sion.     Hunter,     "  Magnns     Itotulns  " 

of  England"  (2  vols.,  London.   ITC'.t).  (If^:!:!):    Hunter.  "Great   Koll    of  Iho 

from  which  I  have  here  quoted.     For  IMix/'for  1  ir):)-li:)S,  1  IS!)  ll'.»0(1844); 

the  IMiddle  Ages,   Sinclair,  "  Hiet.  of  Kotiilns  Cniieellarii  tie  :{  .Toh.  (IHIIH); 

the   Kevcnne  "   (:?  vols.,   1.S03,   1S04);  Hardy's  I{otuli  de  Eibertntc  regn.Joli. ; 

and  Cunningham,   "  Hist,  of  Customs  Hardy's  IJotuli  Finiuiu. 
and  Subsidies,  etc."  (1701),  an    M.t   it 
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fiscations,  but  also  diminished  by  new  grants,  and  sometimes 
by  lavish  waste.  Only  a  part  of  the  demesnes,  especially 
in  the  neighbourhood  of  tlie  King's  residences,  stood,  as 
a  rule,  under  the  direct  management  of  the  King,  that  is, 
of  his  court  officials  and  personal  servants.  Those  scattered 
about  in  the  country  were  included  in  the  corpus  comitatus, 
and  therefore  occur  again  under  the  farm  rents  in  the 
counties.  (1) 

II.  jpicfs  lapsing  bn  tljc  frequent  cases  of  15scfjcat  anti  jpor= 
fci'turc.  When,  at  a  later  period,  England  and  Normandy 
became  disconnected,  the  possessions  of  the  Norman  lords  in 
England,  and  of  the  English  in  Normandy,  were  to  a  great 
extent  confiscated.  So  long  as  such  estates  remain  in 
manu  regis,  they  form  a  portion  of  the  demesnes,  with  the 
ground-rents,  reliefs,  wardships,  and  rights  of  marriages  ap- 
pertaining to  them.  The  earlier  sub-vassals  have  now  become 
vassals  of  the  Crown — not  of  the  King  as  such,  "  iit  de 
corona,"  but  of  the  King  as  possessor  of  the  lordship,  "  iit 
de  hoHorc."  The  greater  estates  of  this  sort  are  given  over 
to  special  tenants  (fermors),  or  stewards  (custodcs) ;  towards 
the  end  of  the  reign  of  Henry  II.  they  form  a  special 
demesne  department  or  Escheatry.  Onl}'  the  smaller  escheats 
are  in  later  times  made  over  to  the  sheriff,   to  a  separate 

(1)  Tlie  royal  demesnes  are  given  when  tlie  land  has  been  acquired  by 
by  Cowell  and  others,  as  1422  manors,  the  Kiiic:  in  his  private  capacity,  or 
30  chases,  781  parks,  67  forests.  Con-  inlierited  from  an  ancestor,  who  never 
sidcring  the  constitution  of  Domesday  wore  the  crown  (Comyn,  Digest,  Pre- 
Book,  however,  discrepancies  are  easily  rogative,  D.  64 ;  Allen,  "  Prerogative," 
explainable.  As  to  their  formation  out  154,  155).  In  like  manner  the  prin- 
of  tlic  possessions  of  King  Ead ward  and  ciple  of  the  inalienability  of  the  mili- 
thefamilvofGodwine,andfr()mrcmains  tary  fief  reflects  upon  the  Crown.  As 
of  the  Folkland,  etc.,  see  Ellis,  Introd.,  the  feudal  tenant  must  leave  his  an- 
i.  228,  229.  Instead  of  the  usual  term,  cestral  estate  to  his  firstborn,  and  can 
"  terra  regis,"  we  find  in  Exon  Domes-  only  dispose  of  newly  acquired  pro- 
day  Book,  the  more  exact  expression,  pcr'ty,  the  later  parliaments  were  in- 
"■  dcyminicatus  regis  ad  regnum  perti-  clined  to  treat  the  alienation  of  the 
nens."  The  obligation  of  all  landed  "  ancient  demesne"  as  an  irregularity  ; 
estates  to  military  service  liad  also  frivolous  squanderings  were,  on  de- 
reacted  upon  the  right  of  tlie  royal  mand  of  the  assembly,  recalled  by 
demesnes.  According  to  a  legal  view  "acts  of  resumption."  As  to  the 
proceeding  therefrom,  the  real  property  change  of  the  payments  in  kind,  which 
belongs  to  the  King  by  virtue  of  the  still  occur,  into  money  payments  to 
right  of  the  Crown,  and  descends  to  the  Crown,  sec  Madox,  i.  272. 
the  heir  to  the  throne  as    such,  even 
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account.  When  a  bishop's  see  or  a  monastery  became 
vacant,  the  Treasury  also  insisted  on  the  vacant  fees  being 
treated  analogously,  and  ai)propriated  the  revenues  until  it 
was  again  occupied.  For  this  reason  William  Rufus  left  the 
Archbishopric  of  Canterbury  and  other  bishops'  sees  unfilled 
as  long  as  five  years.  These  temporalities  were  at  first 
managed  by  special  custodcs,  and  later  b}'  the  Escheatry.  (2) 

III.  ^\)t  jpculinl  perquisites:  Beh'efs,  2I2Inrtis]bips,  anti 
ilWarriaac.  The  relevia  are  at  first  arbitrary ;  from  the  time 
of  Henry  II.  they  are  fixed  in  the  case  of  single  knights' 
fees  at  five  pounds  in  silver,  or  100  shillings  ;  for  groups  of 
knights'  fees,  forming  a  lordship,  after  Magna  Charta,  100 
marks  are  paid ;  for  the  lordship  of  an  Eorl  i'lOO.  The 
profitable  wardships  were  often  made  over  to  the  vassal  of 
the  Crown  who  bid  highest ;  the  dues  paid  in  respect  thereof, 
in  the  case  of  great  fees,  often  amounted  to  several  hundred 
or  thousand  marks  in  silver,  in  one  case  even  to  as  much 
as  10,000  marks.  Still  more  various  was  the  financial  prac- 
tice touching  the  marriage  of  male  and  female  wards.  Thus, 
for  instance,  Geoffrey  de  Mandeville  pays  20,000  marks  for 
his  marriage  with  Isabella,  Countess  of  Gloucester,  and  for 
the  possession  of  her  lands  (Hardy,  Eot.,  xxx.).  The  varied 
marriage  dues  are  directed  to  such  ends  as  these  ;  "  ut  rex 
conccderet  ei  ducere  uxorem ;  nt  ducat  uxorcm  ad  ceUe  suum  ; 
nc  cajnat  virum  nisi  quern  voluerit ;  "  Lucia  Comitissa  Cestriro 
pays  500  marks,  "  nc  capiat  virum  iufra  ([uiiique  ainiDn'* 
(Magn.,  Eot.,  31 ;  Hen.  I.) ;  Gundreda  Comitissa  100  pounds 
in  silver,  "  ne  maritetar  invita;"  Alicia  Comitissa  Warewic, 
1000  pounds,  and  ten  palfreys,  "  quod  sit  vidua,  quantdiu  sibi 
pldcucrit,  ita  quod  })cr  rcrjoii  nan  csj'urcietur  ad  se  maritandum, 
et  pro  hahcnda  custodia  puerorum  suoruin"  (7  Joh.) ;  R.  do 
Seinsperia,  on  the  other  hand,  pays  nine  pounds  in  silver, 
"  quia  reuuitfdiam  Ilaseuljdii  Musard.''  (3) 

(2)  The  lajisinc:  of  (iefs  wns  niiiiiipu-  cisod  with  all  fho  nioro  Bovorily  their 

lateil    f(ir   riiiiiiicial    imrposes   nil    tlio  ri)^iit  of  seciucstrntiug  iind  confiseating 

more,  as  tlie  lir.'^t  Xonuaii  kinp.s  seldom  the  Crown  fees. 

inflicted  jmnishiuents  of  life  and  limb  (3)   Tlie    reliefs   of   the    individual 

iiimn  tiieir  Crown  vassals.     Tiiey  exer-  knights'  fees  were  already  at  the  time 
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IV.  %\)t  Ulcnts  of  t!)e  Ficccomitcs  anb  .-jF^mors  in  ti)c 
CTounticS.  These  comprise  local  revenues  of  all  kinds,  arising 
from  demesne,  dues,  fees  and  forfeitures,  and  small  royalties ; 
wliicli,  in  the  interest  of  the  financial  administration,  are 
massed  together  under  the  head  of  **  general  farm."  Where, 
in  the  place  of  a  farmer,  a  cusiofi  administers,  he  must  render 
a  special  account,  and  deliver  up  the  surplus  after  deducting 
the  expenses  of  management.  (4) 

V.  'OTfjc  jFincs  nnti  .Amerciaments,  the  latter  of  which  have 
heen  already  explained  under  the  system  of  police  adminis- 
tration. The  fines  are  royal  dues  in  the  widest  sense  of  the 
term,  and  arc  just  as  characteristic  of  the  system  of  this  ad- 
ministration as  the  amerciaments  with  which  they  are  often 
confounded.  The  position  of  the  King  led  to  a  number  of 
arbitrary  powers,  or  circumstances,  under  which  he  could 
either  grant  or  deny.  It  appears  here  to  be  an  unchangeable 
maxim  that  nothing  which  can  be  refused  is  granted  without 
a  money  payment ;  a  maxim,  the  reminiscence  of  which  enters 
even  into  the  administrative  system  of  the  -present  day.     The 

of  the  "Dialo,c;u8  de  Scaccario"  (ii.  c.  remind  my  readers  that  the  relative 

10)  fixed  at  100  shillinprs  (Madox,  ii.  value  of  money  in  the  eleventh  cen- 

426).    The  reliefs  of  frreater  estates  are  tury  is  generally  fixed   at   ten   times 

in  the  "  Dialogus,"  ii.  24,  still  ex  bene  that  of  the  present  day.      The  owner 

placifo,  and  only  in  later  times  fixed  of  a  small  English  knight's  fee  pays 

at   100   marks   for  a  harony  (IMadox,  accordingly  at  each  change  of  posses- 

i.  318)  ;  the  line  between  the  two  has  sion,  100  shillings  =  7i  marks  =  100 

been  evidently  drawn  by  tlie  practice  thaler-!,  in  silver  value  equal  to  about 

of  the  Exchequer.    Tiie  practice  of  the  1000  thalers  of  our  money;  the  pos- 

profitable  feudal  wardship  will  appear  sessor  of  a  greater  lordship,  100  marks, 

from  a   few  examples  :  Will,   de   St.  or  about   18,300  thalers  of  our  money. 

Marie  Church  pays  TiOO  marks  for  the  The   maximum   value  of  a   wanldhip 

wardship  of    R.    Fitz-Harding,    "to-  might  amount   to    10,000   marks;   the 

gether    witii    his    whole    inheritance,  value  of  a  feudal  marriage  even  to  the 

knights'  fees,  female  marringe,"  etc.;  double  of  that. 

Simon  de  iMontfort  even  pays  10,000  '4)  The  rent  (firma)  of  the  sheriff 

marks  for   the  "  cusio/Jia  terrariim  et  is  only  a  collection  of  the  middle  and 

heredis  "  of  Gilbert  de  Anfranville  until  small  revenues  which  were  to  be  raised 

the  majority  of  the  heir,  ''  with  mar-  within  the  bounds  of  the  county,  or 

riage,  church  patronage,  knights'  foes,  the  special  farm   district.     Even   the 

and  other   appurtenances   and  vacan-  earliest    Exchequer    accounts    of    31 

cies."     In  frequent  cases  the  wardship  Henry  I.,  contain  rents  of  400  and  500 

appointments   are  again  recalled,  be-  marks,  which  prove  how  extensive  the 

cause   afterwards   a   person   has   been  jurisdiction  of  the  county  court  must 

found  who  offers  more    (Hardy,  Eot.,  have  been  at  that  time.      As  to  the 

xxxi.).    Still  more  multifarious  are  the  regulations    affecting    the    individual 

instances    collected     by    Madox    and  accounts  in  the  firma  Vicrcnmit ies,  see 

Hardy   as  to  marriage.     I  may  lure  Thomas, '' Exchequer  "  (51). 


The  Development  of  the  Norman  Finance  Control.    207 

people  of  that  time  appear  to  have  felt  this  system  more 
as  a  burden  than  as  an  injustice  ;  for  the  King  had  the  formal 
right  to  act  as  he  did ;  he  proceeded  in  the  same  manner  in 
Normandy,  and  the  Norman  lords  vied  with  the  Exchequer 
wherever  they  could.  The  endless  list  of  fines  can  be  grouped, 
in  some  measure,  under  three  or  four  chief  heads  : — 

1.  Fines  for  Liberties  and  Franchises.  The  right  of  the 
landowners  to  hold  feudal  and  manorial  courts  was  often  of 
doubtful  origin,  and  the  extent  of  the  jurisdiction  also  miglit 
be  called  in  question.  The  deficiency  was  then  made  good 
by  a  fine.  For  instance,  Lucia,  Countess  of  Chester,  paid 
100  marks  for  the  privilege  of  pronouncing  judgment  in  her 
Curia  between  her  vassals  (Madox,  i.  397,  398).  Certain 
counties  under  Henry  III.  obtain  in  this  manner  their  own 
right  of  election,  that  is,  the  right  of  nominating  their  own 
sheriffs.  In  like  manner  the  men  of  Devonshire  pay  twenty- 
three  and  a  half  pounds  in  silver,  and  the  freemen  of  the 
counties  of  Dorset  and  Somerset  similar  sums,  for  leave  to 
choose  their  own  sheriffs  (Madox,  i.  417  et  seq.).  In  this 
manner  the  towns  obtain  the  beginnings  of  self-government : 
London  pays  a  hundred  marks  for  the  privilege  of  choosing 
its  sheriffs  (31  Hen.  I.)  ;  Carlisle  ten  marks  for  electing  its 
coroners ;  Cambridge  three  hundred  marks  in  silver  and  one 
mark  in  gold  for  leave  to  have  its  own  ftrina  and  exemption 
from  the  interference  of  the  sheriff  of  the  county ;  Lincoln 
two  hundred  marks  for  firma  hitnji  and  a  single  immunity 
from  tallagium.  Sometimes  exemptions,  immunity  from  inl- 
hif/ia,  disforestings,  and  the  like,  were  permanently  granted 
upon  a  high  fine  being  paid  ;  but  then  fresh  dues  were 
paid  for  the  renewal  and  confirmation  of  such  iiumunities, 
especially  under  a  new  government. 

2.  Fines  in  Actions  at  Law.  From  the  time  of  Henry  II. 
these  were  unlimited.  The  King  grants  perniission  for  suits 
to  be  brought  in  the  Tioyal  Supreme  Court  instead  of  in  the 
defective  county  courts,  and  at  the  same  time  for  an  improved 
procedure  in  taking  evidence  {nronnitio,  jury),  but  only  on 
payment  of  fees.     Hence  tlie  innumerable  fines,  "  tit  liaberct 
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justitiam  et  rectum ;  "  that  is,  the  permission  to  bring  the 
action  at  court  instead  of  in  the  county.  Each  single  writ 
is  sold,  sometimes  even  with  special  sums  in  the  event  of 
success.  Every  step  in  an  action,  entering  one  court  instead 
of  the  other,  notably  every  inquest  by  jury,  presupposes  a 
fee.  Thus,  11.  de  Luci  pays  fifteen  marks  and  a  palfrey  to 
obtain  an  inquisition,  "on  the  oaths  of  twelve  good  men," 
as  to  what  dues  and  services  were  owed  him  by  his  tenants 
in  Coupland ;  W.  de  Mahurdin,  twenty  shillings  for  an  inquest, 
whether  he  holds  his  land  by  serjeantry  or  as  a  knight's 
fee.  In  one  case  four  marks  are  paid,  for  substituting  in  the 
assize  six  knights  instead  of  six  others  alleged  to  have  been 
bribed.  Numerous  fines  are  further  paid  that  the  King  may 
*'  help  the  plaintiff  to  his  right ; "  for  instance,  on  one 
occasion,  two  hundi-ed  marks,  that  the  Iving  may  assist  to  re- 
cover a  debt  from  the  Jews.  More  numerous  fines  still  arise 
to  obtain  despatch  in  a  matter.  Frequently  the  parties  offer 
beforehand  a  quarter,  a  third,  or  a  half  of  the  sum  they  claim. 
Sometimes  this  offer  takes  the  form  of  a  bilateral  "  sponsio,'' 
so  that  either  both  parties  offer  a  sum,  to  obtain  the  same 
object  (concurrent  fine),  or  each  of  the  two  wagers  upon  the 
opposite  issue  of  the  decision  (counter-fine).  Just  as  equivocal 
are  the  great  fines  for  the  King's  "favoui-,"  protection, 
mediation,  "  ut  Rexjuveteum  versus  N. ;  "  "  ut  Rex  manuteneret 
cum."  Under  John,  a  stay  or  delay  of  the  legal  proceedings 
was  even  granted  in  return  for  money:  "  Robert  us  de 
Amouesdal  debet  V.  marcas  pro  hnbendo  brevi  de  protectione.  ne 
j)onatur  in  placitum  de  aliquo  tenenieuto  suo  uisi  coram  Rege 
vel  per  breve  Regis  ;  et  ut  sit  quietus  de  sectis  et  hundredis,  et  de 
omnibus  placitis  et  querelis,  excepto  murdro''  (Rot.  2  Job.). 
"  Decanus  et  Capitidum  Londonise  II.  palej'ridos,  pro  protectionc 
ne  vexentur  contra  libertates  cartarum  suannn  "  (Eot.  2  Job.). 
In  criminal  matters,  also,  the  rigour  of  the  penalties  and 
amerciaments  was  frequently  mitigated  by  the  previous  pay- 
ment of  a  fine.  The  instances  generally  refer  to  Norman 
magnates  :  "  0.  de  Lerec  debet  XX.  marcas  argenti,  ut  rex 
perdonaret  ci  et  Osberto  clerico  suo  vialivolentiam  suam  "  (Magn. 
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Eot.,  31  Hen.  L).  "A',  c.  dc  CLXX.  Marcis  argenti,  ut  rex 
perdonet  ei  malivolentiam  suam  profilia  Geldewini  dc  Dol."  (lb., 
31  Hen.  L).  Further  payments  were  made  "  j^^''^  hahcnda 
(jratia  et  henevolcntia  regis,''  etc.  Counties,  hundreds,  and 
sheriffs  pay  sums  of  a  hundred  marks  for  an  "indulgent 
procedure,"  "for  a  peaceful  hearing,"  and  the  like.  To  these 
must  be  added  fees  for  release  from  prison,  or  other  favours. 
The  Dean  of  Ely  pays  one  hundred  marks  for  the  release  of 
bis  concubine  and  her  children ;  the  wife  of  Hugo  de  Neville 
two  hundred  hens  for  leave  to  pass  a  night  with  her  husband. 
To  this  category  belongs  also  a  fine,  "pro  Ueentia  eomedendi.'" 
Instead  of  suffering  a  sentence  of  capital  punishment,  which 
has  been  pronounced,  permission  was  sometimes  given,  on 
payment  of  fees,  to  enter  a  monastery,  "  nt  liccat  transferre  se 
ad  hahitum  religionis  "  (Eot.  5  Job.). 

3.  Fines  for  concessions  of  favour  in  respect  of  ojjices,  guilds, 
and  dispensations,  notably  for  persons  who  on  payment  of 
fees  receive  their  father's  office,  or  an  office  for  their  relations, 
or  the  grant  of  the  office  of  sheriff,  or  a  special  farming  at 
the  old  farm  rent.  Even  the  offices  of  Chancellor  and 
Treasurer  are  often  granted  on  payment  of  great  sums  as 
purchase-money.  Conversely,  fees  are  paid  for  release  and 
discharge  from  an  office,  or  for  relief  from  responsibility, 
sometimes  also  "  ut  rex  faciat  reeipi  coinpotum  sine  ira  ct 
indignationc.'"  Further,  fees  for  the  granting  of  trade  and 
industrial  privileges,  especially  for  the  renewal  of  the  giJdfv, 
for  licence  to  export  corn,  and  so  on.  After  1*.)  Henry  HI., 
and  pro]jal)ly  even  earlier,  orders  were  periodically  issued  to 
the  sheriffs,  "quod  omncs  illi,  qui  de  nobis  tencnt  in  eapite 
feuduin  u)iius  ))iilitis  rel  jilus,  et  )iiili(es  non  sunt,arm(i  capiant  et 
8c  militcs  fieri  facia  nt.''  On  payment  of  fees  "  dispensations  " 
are  also  granted;  hence  the  numerous  fines  " ]>ro  hid)endo 
respecta  de  militia." 

4.  Fines  for  rcgrautiug  of  Fiefs  and  for  Alienations.  A 
portion  of  the  Exchequer  documents  on  this  subject  are  printed 
inidcr  the  title  "  Ilotuli  Finium,"  and  contain  important  d(>al- 
ings  respecting  the  inheritance  and  aUcnation  of  Crown  fiefs. 

VOL.  I.  p 
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This  classification  is  sufficient  to  show  what  a  continual 
source  of  wealth  the  fines  were  to  the  royal  Treasury.  Crown 
vassals  made  an  additional  payment  in  such  cases  as  "  aurum 
regime.'"  (5) 

VI.  glitis,  tallages,  ^cutngcs.  (6)  In  principle  the  knight's 
estate  is  certainly  held  free  from  all  taxation  of  villeins, 
"  quiet  inn  ah  omnibus  c/ildis  et  onuii  o]>ere,"  as  solemnly  con- 
firmed hy  the  charter  of  Henry  I.  But  the  feudal  auxilia 
reserved  to  the  King  extraordinary  contributions  on  the  occa- 
sion of  the  knighting  of  his  son,  the  marriage  of  his  daughter, 
and,  in  case  of  necessity,  for  his  release  from  captivity,  (a) 

The  common  taxes,  tallagia,  were  raised  from  time  to  time 
as  need  required  from  royal  towns  and  farmers  on  the  royal 
demesnes.  Although  the  reorganization  of  the  military  system 
had  led  to  the  exemption  of  the  smaller  freeholders  from  the 
military  service  and  from  the  burdens  of  the  militia,  yet  the 
feudal  system  deemed  it  necessary  to  retain  a  fair  compensa- 
tion by  levying  a  subsidy  in  the  form  of  occasional  money 
contributions  {tdllaciia).  An  inseparable  concomitant  of  the 
feudal  system,  the  tallagitnn  ("taille")  made  its  appearance 

(5)  Tl^e  fines  are  arranged  by  have  already  mentioned  above  as 
Madox,  i.  395,  425,  456,  under  numer-  ancient  sources  of  revenue.  The  goods 
ous  headings,  for  which  I  have  sub-  liable  to  duty  were  wine,  general 
stituted  a  more  simple  arrangement.  merchandise,  ami  wool.  The  old  duty 
Hardy,  "  Kotuli  Finium,"  makes  thn  e  on  wine  was  calk  d  "  prisage,"  that  is, 
classes :  (1)  Fines  for  the  concession  the  tenth  caisk  from  every  ship  at  the 
and  confirmation  of  liberties  and  fran-  price  of  twenty  shillings.  The  second 
chises;  (2)  fines  for  proceedings  in  an  customary  duty  (gtueral  merchandise) 
action,  with  five  sub-division.*;  (3)  \vas,  as  a  rule,  in  the  form  of  one- 
mixed  fines  with  ten  sub-headings.  fifteenth  or  a  similar  proportion,  and 
As  to  the  division  into  voluntary  fines  was  paid  as  a  fee  for  licence  to  trade, 
or  '•  oblations  "  and  involuntary  fines.  The  toll  on  wool  remained  until  the 
see  Hardy,  Introd.,  xviii.  As  to  money  reign  of  Edward  I.  in  a  very  irregular 
payments  for  peimission  to  choose  their  state.  (Stubbs,  ii.  523.) 
own  sheriff  in  the  county,  see  Madox,  i.  (n)  The  aitzilia,  aids,  were,  by 
416,  417,  420  ;  Harily,  Introd.,  p.  sxix.  right,  limited  to  the  three  enumerated 
As  to  the  additional  payment  of  the  cases.  But  as  the  subfeodaries  were 
aurum  reqina'.  Ellis,  i.  172.  fond  of  extending  these  cases,  and  as, 

(6)  The  beginnings  of  a  direct  taxa-  in  its  analogous  application  to  the  royal 

tion  are  classified  by   IMadox  as  aids,  boroughs  and   demesne    villagts,   the 

tallages,  nnd  scutages  ;  partly  for  sub-  notion  was  still  further  extended,  there 

stantial   reasons,   and    partly   because  resulted  a  general  tendency  to  extend 

the  names  in  early  times  are  confused.  the  aids  to  other  cases  of  need,  which, 

Madox   adds    also   to   this  group   the  nfter  the  times  of  Magna  Charta  be- 

cuslumiv,    the     customary    duties     on  came  the   beginning  of  the   grant   of 

wool,  sheepskins,  and  leather,  which  1  subsidies  by  the  estates  of  the  realm. 
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in  England  with  the  Conquest ;  and  the  strong  pohtical  de- 
velopment of  the  feudal  system  insisted  that  all  classes  should 
be  as  far  as  possible  proportionately  burdened.  As,  in  fact, 
the  old  popular  army,  which  existed  side  by  side  with  the  feudal 
militia,  had  never  been  expressly  abolished,  and  indeed  from 
the  time  of  Henry  11.  had  gradually  been  revived,  the  practice 
of  the  Exchequer  dealt  with  the  possessions  of  farmers  and  of 
towns  in  some  degree  according  to  the  analogy  of  the  feudal 
estates  proper,  by  confining  the  tallagia  and  auxilia  to  cases 
of  honour  and  necessity,  though  such  cases  received  a  more 
comprehensive  interpretation  than  where  the  feudal  tenants 
were  concerned.  Hence  aids  and  tallages  are  frequently  taken 
together,  and  are  denoted  as  "dona  "  or  "  auxilia,''  or  by  other 
more  courteous  terms.  The  towns,  in  order  to  avert  a  too 
rapid  return  of  taxation,  often  payed  voluntary  dona,  "pro 
bono  adventu  regis"  " jjro  dona  novi  anni,"'  "to  conciliate  the 
King,"  and  so  on,  which  all  flow  together  with  the  system  of 
the  fines,  {h) 

The  shield-moneys,  "  scutagia,'"  afterwards  became  still 
more  important.  The  constitution  of  the  feudal  militia, 
brought  over  from  Normandy,  appeared,  in  the  long  run, 
not  quite  suited  to  the  insular  position  of  England.  So  soon 
as  the  internal  affairs  were  settled,  it  was  no  longer  a  question 

(/*)  The  fallagia  (Madox,  i.  003,  sees.  eertniiity  <~'f  tlie  cases  nnd  of  the  fre- 

732-751)  arc  a  t;pecific  creation  of  tlic  qiient  rucurreiioo  of  the  taxation.     In 

feudal    system.      Tlie    greater    landed  Kntrland  two  special  reasons  ooucurre<l 

proprietors,  wlio    a.s  a   standing  army  wliicli  pave    the  classes   liable  to  th« 

had  taken  upon  themselves  the  defeni'O  "tuillr"   a    peculiar    claim    to    moro 

of  the  reahn,  demanded  that  those  land-  eiiuitahle    treatment.      The    lirst    wa,s 

owners  who  were  not  bound  to  knights'  the  retention  ami  Inter  revival  of  tlio 

service  should  pay  tlieir  proportionate  militia  hy  the   assize  of    Henry    II.  : 

share   in    money.      The    insolence   of  the  "  tnillahlrH "   were  here  nev(>r  an 

the  armed  and  war-skilled  clas.ses  in  nnarmeil  clas.",  but,  on  tlie  contniry,  in 

Fninco    designated    all     the    rest    as  every    generation     did     good    servico 

"  tnilhilleK"    and  from   the   landlord.s'  alike    agaiuBt    the    rebellions    barons 

point  of  view  as  "  rorrea?//e«."    In  Kng-  and  against  t lie  Seotcii  invaders.    The 

ian<i  also  the  "<a/7/^"  was  enforced  so  other  reason  lay  in  tiie  '^jirmahurgi ;" 

much  as  a  nuitter  of  course,  that  even  in  order  to  raise  the  fei>  fann  rents  of 

tlie  great  and  powerful  city  of  London,  the  towns  in  times  of  necessity,  certain 

in   7  Hen.    111.,  paid   1000  marks;  2(t  towns  were  promised  that  their  conlri- 

Ilen.   III.,   1000  marks;  37  lien.  III.,  butions  should  not  be  increase*!,  which 

1000    marks,   in    adilition    to    twenty  now  furnished  a  reason  for  continual 

marks  in  gold;  16  .John. '2000  marks,  claims,  and  also  for  disputes  as  to  the 

tallaciia.      The  hardship  lay  in  the  un-  amount  of  the  taxatioa. 
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of  short  campaigns  at  home,  but  of  a  number  of  permanent 
garrisons,  and  long  campaigns  against  Wales,  Scotland, 
Ireland,  and  France.  For  both  needs  the  feudal  militia  with 
its  short-sci-vice  system  was  insufficient.  Hence  the  Norman 
kings  at  all  times  kept  a  paid  soldiery,  and  allowed  some 
of  those  liable  to  military  service  to  buy  themselves  off  for 
certain  campaigns.  According  to  a  trustworthy  authority, 
in  the  second  year  of  Henry  H.  the  prelates  were  for  the 
first  time  allowed  to  pay  twenty  shillings  per  fee  instead  of 
furnishing  a  soldier  for  the  campaign  against  Wales.  The 
first  general  imposition  took  place  in  5  Henry  II.,  for  the 
campaign  against  Toulouse,  with  two  marks  per  fee  from  aU 
Crown  vassals,  under  the  name  of  "  donum.''  In  18  Hem-y  II., 
for  the  army  in  Ireland,  partly  actual  service  and  partly 
money  payments,  under  the  name  of  "  scidagia"  were  accepted. 
In  like  manner  in  33  Henry  II.,  for  a  campaign  against 
Wales,  twenty  shillings  per  fee  were  raised  "a  militihus  qui 
non  abierunt  cum  rege."  From  this  time  the  imposition  of 
scutage  instead  of  personal  service  became  more  and  more 
regulated,  payable  b}^  all  tcnentes  in  capite  alike  " de  corona" 
and  "  de  Jionore.'"  The  paying  Crown  vassals  are  then  allowed 
to  raise  from  their  sub- vassals  the  same  sum  per  fee  "  ut 
hahcrent  scutagia  sua."  Occasionally  the  Iving  raises  them 
immcdiatel}'  by  royal  order  from  the  sub- vassals  in  manuni 
suam.  The  raising  of  the  new  fee-duty  from  that  time  con- 
stitutes a  new  official  duty  of  the  sheriff,  who,  on  being  ap- 
pealed to,  lends  the  Crown  vassals  assistance  in  exacting  the 
scutagia  from  their  under-vassals.  (c) 

VII.    The    final    heading,    .^cciticntnl    Income,    embraces 
treasure-trove,  goods  cast  away  by  the  thief  i^waifs),  wrecks, 

(c)   As   to  scutarjia,  Madox   affords  militihus  utipendia  t'el  donaliva  succe- 

U3  the  complete  history  of  its  gradual  iJant.     MavuU  enim  princeps  stipendi- 

origin.    The  "  Dialogus  de  iScaccaria  "  arios  quam  domesticos  bellicis  exponere 

recognizes   the    scutiKjia    as   a    fiuau-  casibus.    IIxc  itaqiie  siimma,  quia  no- 

cial  practice  ;  '^  Fit  iitterdum,  id  immi-  mine  scutorum  solvitur,  scutariium  no- 

neute  vel  insunjnite  in  refinum  hostium  minatur."     As  to  the  early  combina- 

nxuhinatione,  decernat  rex  de  f^iiKjidis  tion   of    the    expressions,    '^auxilia," 

ftodis  milituni  summam  aliqiuim  sold,  "  scntaijia,''      ^*  talhujia,"     "hydagia," 

tnarcam  scilicet,  lel  libram  ttnam  ;  uiide  and  "  dona,"  see  Madox,  i.  580,  680. 
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the  movable  in-operty  of  felons,  of  persons  executed,  of  fugi- 
tives, and  of  outlaws,  deodands,  and  other  smaller  royalties, 
which,  where  they  have  not  been  granted  to  private  persons, 
are  for  the  most  part  raised  and  exacted  by  the  sheriff. 
Dating  from  the  Anglo-Saxon  period,  the  common  obligation 
of  the  inhabitants  to  make  roads,  bridges,  and  fortresses 
(trinnda  nccessitas)  still  continues,  as  also  the  foraging  of  the 
royal  servants  on  journeys  (purveyance)  which  in  later  times 
became  a  standing  public  grievance.  Finally,  the  so-called 
"  Danegeld,"  which  in  spite  of  its  abolition  under  Eadward 
the  Confessor,  was  still  raised  from  certain  estates.  (7) 

Considering  this  accumulation  of  sources  of  income,  it  can 
well  be  understood,  how  the  myth  arose  that  the  Conqueror 
raised  a  daily  income  of  ^£1060  30s.  3(/.  from  contributions 
(Ordericus,  Yit.  iv.  p.  523),  one  of  the  numerous  exaggerations 
of  later  historians,  which  perhaps  is  based  upon  an  arbi- 
trary counting  up  of  the  highest  amounts  of  revenue  in 
certain  years,  whilst  under  later  reigns  the  most  favourable 
financial  balance  scarcely  reached  a  sixth  of  that  income. 

(7)  As   an  item  of  the  Accidental  Now  it  is   perfectly  correct   that  tho 

Income  (Madox,  i.  842)  the  Danegeld  general  ground-taxes  (carucaciia,  hijila- 

is  also  mentioned  in  tho  legal  books  <jia,  etc.),  re-introduced  in  later  times, 

(Edw.  Conf.  11 ;  Hen.    10,   Hec.    1,  15  correspond   to   tho    scale   of    the    old 

Cart.   civ.    Lund.    sec.    2;    Madox,   i.  Danegeld   taxation.      But    it   is   very 

68(5-694.        Thomas,      "  Exchequer,"  conipreliensiMe   tiiat  in  the  laws  and 

p.  41;  Sinclair,  "  Ilevenue,"  i.  G'J,  70,  ordinances   tho    hated    name  "  Dane- 

72).        This    payment   was   expressly  geld,"  witli  its  humiliating  memories, 

abolished   under   Eadward    the    Con-  was  studiously  avoided.    Every  revival 

fes^sor,   and   is   mentioned    in    Domes-  of  "Z>a;i<(/(7'/H»t"  would  have  had  tho 

day  Book  in  one  passage  only  (Stani-  preposterous  result,  that  the  nuun  rous 

ford,   ;?IU;   b).     Nevertheless,  it  occurs  exemptions  from  the  tax  would  have 

very   frequently   in    tho  later  revinue  revived   nl.so,  whilst    in    the  courj-c  of 

accounts,  especially  under  Henry  I.  as  business    in    the    JOxelucjuiT   no    ono 

an  impost  ujjou  C(  rtain  estates.     This  scrupleil  to  denote  tho  old  taxation  of 

difVieulty,  which  is  remarked  both  by  tho  jiroduee   of  an  estate  subject   to 

Freeman  and  Stubbs,  can  be  explained  the    common    burdens    by    the    term 

by  the  following  consideration.     Tho  "Dane-nioncy." 

Danegeld  as  a  lawful  tax,  wasabnli..;hed,  Though  tbi'  most  recent  Eugli-sh  liis- 

and  remaineil  .^o,  Imt  the  old  valuation  torians  descrilie  the  gradual   fnnuatioii 

of  the  productive  returns  of  ordinary  of  a  new   .system  of  land  taxation   in 

lauds   for   the  , raising   of  the   former  this   epo<di  as   a   disguised  revival  of 

tribute  was  often  retained  on  the  occa-  the    Dane-money,   this   in   no.vise  de- 

siou  of  the  later  exactif>n  of  ''talhujia"  scribes  the  position  of  aft'airs;  but  the 

"  ihiim"  "  tntj-ilht"  to  avoid  making  a  course  of  evynt.s  will  probably  bo  more 

fresh   valuatiiiu  each   time.      The   old  corri-ctly  repreaented  in  thu  following 

<sl:d)li.siii(l  rate  on  the  pnidnetive  re-  account. 
turns   was  therefore  called    Danegeld. 
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Among  the  manifold  sources  of  revenue  to  the  Crown, 
undeniably  the  most  important  for  the  future  of  the  Ex- 
chequer and  the  Constitution  was  the  scutagium,  which 
arose  under  Henry  11.  from  the  conversion  of  the  feudal  ser- 
vices into  money ;  because,  according  to  the  position  of  afifairs, 
in  time  a  uniform  land-tax  was  naturally  developed  from  it, 
and  from  that  a  uniform  income-tax,  which  can  be  followed 
up  from  its  first  beginnings  in  this  place  to  the  close  of  the 
period. 

After  the  privileged  landed  proprietors,  from  the  greatest 
Crown  vassals  downwards,  had  been  subjected  to  heavy  money 
contributions,  which  were  equivalent  to  the  actual  burdens 
of  feudal  service,  that  impediment  had  been  overcome  in 
England  which  on  the  Continent  caused  the  failure  of  land 
and  income  tax.  As  soon  as  the  governing  class  has  been 
made  to  contribute  in  proportion  to  its  means,  the  develop- 
ment of  a  just  and  rational  system  of  taxation  meets  with  no 
more  obstacles.  At  first  a  uniform  hide-tax  could  be  levied  ; 
for  the  unprivileged  landowners  could  certainly  not  with- 
draw themselves  from  a  uniform  taxation  of  the  hides,  when 
the  privileged  classes  were  taxed  in  full,  in  proportion  to  the 
amount  of  their  possessions.  The  farmers  of  the  demesne 
and  the  cities  had  been  already  included,  paying  taxes  just  as 
the  knights'  fee  estates  did  under  the  names  of  "  tallagia," 
"dona,"'  "auxilia;''  being,  in  fact,  taxed  quite  as  often  as, 
and  even  oftener  than,  the  knights'  fees ;  and  this  although 
their  landed  property  had  been  certainly  valued  quite  as 
highly.  But  all  other  tenants  of  the  great  feudal  estates 
found  themselves  in  the  same  position ;  for  the  lord  had  at 
last  no  other  way  of  raising  his  aiixilia,  scittagia,  and  relevia 
except  by  taxes,  protection-moneys,  rents,  and  work  done  by 
his  dependants.  Already  under  "William  the  Conqueror, 
dm-ing  the  great  and  heavy  distress  of  war  (a.d.  1084),  the 
expedient  had  been  adopted  of  levying  a  uniform  hide-tax 
throughout  the  whole  country.  This  was  done  at  a  time 
when  no  Domesday  Book  had  been  compiled,  and  the  division 
of  the   feudal   burdens   was  beset  with  insurmountable  ditH- 
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culties.  In  view  of  the  threatened  Danish  invasion  at  that 
time,  a  war-tax,  of  an  amount  till  then  unheard  of,  being 
seventy-two  pence  for  every  hide,  was  levied,  by  which  the 
whole  of  the  landed  proprietors  in  the  country  were  induced 
to  take  the  universal  oath  of  allegiance,  and  to  accept  its 
consequences  (a.d.  1086).  A  similar  situation  arose  a  century 
later,  when  the  levying  of  a  "  Saladin  tithe  "  for  a  Crusade 
(a.d.  1188),  and  the  ransom  of  Richard  I.  from  captivity 
(a.d.  1193),  required  the  immediate  raising  of  unheard-of 
sums.  The  feudal  bm-dens  meanwhile  were  fixed  and  dis- 
tributed by  the  Exchequer,  and  the  vassallage,  true  to  the 
tendency  of  all  tax-paying  landowners,  clung  as  long  as  pos- 
sible to  the  scale  of  contributions  according  to  the  register. 
Hence  on  these  occasions  land-taxes  were  levied  cumulatively 
upon  all  landed  property ;  but  the  auxilia  of  the  knights'  fees 
were  still  rated  according  to  the  scale  of  the  scutages,  the 
other  estates  according  to  hides,  and  therefore  the  last-named 
tax  was  designated  as  "  carncagiiim.'"  As  early  as  the  year 
1198,  under  Eichard  I.,  a  general  taxation  of  the  landed 
estates  was  resumed,  in  which  a  uniform  impost  of  five 
shillings  was  raised  upon  each  canicaginm  or  hundred 
acres  of  land  (Stubbs,  i.  510)  ;  not  an  immoderate  rate,  but 
one  which  nevertheless  met  with  opposition  among  the  great 
proprietors,  and  especially  among  the  clergy,  and  could  not  be 
raised  without  difficulty.  It  was  natural  that  the  feudal  pos- 
sessors should  not  willingly  acquiesce  in  such  a  sudden  change 
in  the  scale  of  levying;  i.e.  according  to  acreage  instead  of 
the  feudal  register  ;  wherefore  it  came  to  pass  that  afterwards 
the  scutagia  were,  for  a  time,  raised  separately  from  the  ciiru- 
cagium  on  such  estates  as  did  not  owe  knights'  service. 

As  in  this  way  a  simultaneous  taxation  of  the  whole  of 
the  landed  property  arose,  there  was  naturally  connected 
with  it  a  simultaneous  taxation  of  movable  property.  The 
tdlliigui  of  the  demesne  farmers,  towns,  and  tenants,  were 
estimated  not  only  according  to  the  income  of  landed  property, 
but  according  to  the  total  capability  of  performance  on  the  part 
of  tlio    subjects,  and  accordingly  the  personal  i)roperty  was 
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similarly  estimated,  which  in  cities,  owing  to  their  industry 
and  trade,  wns  of  considerable  importance.  The  very  first  en- 
deavour made  to  include  this  source  of  income  proportionately, 
led  to  a  taxation  according  to  percentage  or  fractions  of  the  total 
income,  which,  from  the  time  of  liichard  I.  onwards,  gradually 
ai)pear  in  addition  to  the  land-taxes  as  tenths,  elevenths, 
thirtcunths,  seventeenths,  and  other  fractions.  The  Saladin 
tithe  of  the  year  1188  is  again  the  first  precedent  for  a  uni- 
form taxation  of  personal  property,  which  was  levied  cumu- 
latively with  the  land-tax.  For  Richard's  ransom,  there  was 
levied  at  one  and  the  same  time  a  scntagiinn  from  the  Imights 
fees,  a  carucagium  from  real  estate,  and  a  proportion  of  then- 
income  from  the  cities  and  from  the  rest  of  the  population. 
In  this  an  improvement  was  distinctly  visible  on  the  valuation 
system  of  the  tallagia,  against  which  only  the  clergy  raised 
objections  on  its  being  afterwards  repeated. 

The  modes  of  taxation  that  had  thus  come  into  practice 
were  immediately  abused  by  King  John  in  his  own  fashion. 
Even  m  the  first  year  of  his  reign,  John  increased  the 
canicariiiim  irom  two  to  three  shillings,  the  scutagium  from 
.I'l  to  two  marks,  and  levied  the  latter  from  year  to  year. 
In  the  year  1203  he  levied  one-seventh  on  the  personalty  of 
the  Crown  vassals,  in  1204  an  auxUiiDn  from  the  knights, 
and  in  1207  one-thirteenth  on  the  j)ei"sonal  property  of  the 
whole  country.  Against  these  innovations  there  natm-ally 
arose  an  opposition  on  the  part  of  the  Crown  vassals,  and, 
indirectly,  of  the  whole  nation.  It  was  the  crown  vassals 
who,  in  the  first  place,  were  thereby  injured  in  their  rights  of 
possession.  The  levying  of  scutage  had  been  established 
without  opposition,  so  long  as  it  was  only  levied  in  moderate 
sums,  as  a  favour  accorded  to  those  feudal  vassals  who  did 
not  serve  in  the  campaign.  But  now  a  payment  of  this  kind 
was  to  be  extorted  regardless  of  the  question  whether  the 
feudal  vassal  wished  to  serve  in  person  or  not,  whether  a 
campaign  was  intended  or  not,  or  whether  a  case  of  honour 
or  necessity  had  arisen,  which  obliged  the  feudal  vassal  to  pay 
a  pecuniary  aid.     Herein  lay  a  fundamental  alteration  of  the 
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original  conditions  under  which  the  military  fees  "were  granted 
and  held ;  the  feudal  estates  were  thus  reduced  to  the  level  of 
the  common  landed  estates  which  were  bound  to  a  carucagium. 
But  the  greatest  wrong  done  to  the  Crown  vassals  was  un- 
doubtedly the  rough-and-ready  exaction  of  a  seventh  on  their 
personal  property,  which  placed  the  tenentes  in  cajnte  upon  the 
same  footing  as  the  Udliahles.  Such  demands  had  certainly 
not  been  made  upon  them  since  the  days  of  William  Eufus 
and  his  treasurer,  Flambard  ;  and  against  such  a  course  of 
action  the  charter  of  Ilcnry  I.  had  given  the  solemn  promise 
that  the  military  fees  should  remain  free  from  all  demands 
beyond  their  military  duty  (Charters,  p.  101).  The  time  had 
arrived  when  an  agreement  with  the  Crown  vassals,  and  their 
consent  to  the  imposition  of  duxilia  and  scuta<jia  could  no 
longer  be  dispensed  with ;  and  thus  the  taxation  question  had 
reached  the  stage  of  Magna  Charta  (cap.  18). 


2  1  S  Constitution^/   //Isfor//  of  Eiifjland. 


CHAPTEK  XIV. 

^f)c  Xorman  (S.xc!)cqucr. 

As  the  financial  system  is  the  centre  of  gravity  of  the  sovereign 
rights  of  the  Norman  State,  so  it  is  also  the  foundation  and 
basis  of  the  permanent  offices  and  official  institutions  of  the 
State.  The  hereditary  monarchy  has  found  a  stronghold  in 
its  new  demesnes  and  in  its  feudal  suzerainty,  upon  which 
rests  the  defensive  strength  of  the  regenerated  State.  But 
this  political  system  is  also  pervaded  by  a  financial  spirit, 
which  goes  far  beyond  the  mere  necessities  of  existence,  and 
does  not  shrink  from  subordinating  even  the  administration  of 
justice  to  the  interests  of  revenue.  As  long  as  the  spirit  of  the 
Norman  sovereignty  is  paramount  in  the  history  of  England, 
finance  is  the  centre  of  all  government ;  where  provinces,  dis- 
tricts, and  towns  were  all  subjects  of  general  or  special  fee-farm 
tenure,  the  most  important  administrative  council  could  only 
have  the  character  of  a  financial  department,  similar  to  a 
"war  and  demesne  chamber,"  or  a  "general  directorium " 
in  the  later  constitutions  of  the  Continent.  This  is  the 
meaning  of  the  Norman  Exchecjuer  (Echiquier)  ;  and  having 
regard  to  its  paramount  importance  I  shall  proceed  at  once 
to  discuss  the  origin  and  external  form,  the  procedm-e,  and 
the  personnel  of  the  Exchequer  in  connection  with  the  financial 
control. 

I.  The  Origin  of  the  Exchequer.  It  is  not  in  itself  imjn-o- 
bable  that  the  Conqueror  organized  his  financial  department 
according  to  the  custom  in  Normandy,  where  an  "Echiquier  " 
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had  a  prominent  position  in  the  twelfth  century  as  the  highest 
government  department  and  court  of  law.  The  English 
Exchequer  is,  indeed,  only  a  part  of  the  Curia  Regis,  and  is 
accordingly  styled  in  official  language  Curia  ad  Scaccariam. 
But  in  contradistinction  to  the  other  functions  of  the  central 
government,  which  are  merely  temporary  and  periodical,  the 
Exchequer  forms  the  one  firmly  organized  governmental 
department,  "  Curiarum  omnium  apud  Anglo-Xormannos  anti- 
quissima  "  (Hickes,  Diss.  Epist.,  p.  48),  in  which  the  current 
administration  appears  united.  The  name  "  scaccarium"  is 
referred  in  the  Dialogus,  i.  1,  to  the  diapered  cloth  which,  for 
the  purpose  of  calculating  accounts,  was  spread  out  like  a 
chess  board  over  the  table,  round  which  the  sittings  were  held. 
"  Scaccarium  tabula  est  quadrangula,  quss  longitudinis  quasi 
decern  pedum,  latitudinis  quinque,  ad  modum  mensm  cir- 
cumsedentibus  ajjposita,  undique  habet  limbiim  altitudinis  quasi 
qtiatuor  digitorum,  ne  quid  appositum  excidat.  Supfei'ponitur 
autem  Scaccario  superiori  pannus  in  Termino  Paschse  cmptus, 
non  quilibet,  sed  niger,  virgis  distinctus,  distantibus  a  se  virgis 
vel  jjcdis  vel  palmse  extcntse  spatio."  Year  after  year  we 
find  a  number  of  great  functionaries  and  royal  officials,  with 
numerous  clerks,  assembled  round  this  account  table,  employed 
in  receiving  payments  from  the  sheriffs,  the  special  farmers, 
and  custodes,  in  scrutinizing  their  accounts,  and  giving 
receipts ;  imposing  and  receiving  periodical  aids,  tallages,  and 
scutages ;  appointing  the  sheritfs  and  other  fermors  and 
custodes,  and  calling  them  to  account ;  deciding  legal  disputes 
within  their  administrative  jurisdiction  ;  directing  payments 
to  be  made  for  the  needs  of  the  royal  family,  their  trains  and 
servants,  for  war  supplies  and  garrisons,  for  paying  the  King's 
creditors  from  loans,  and  for  administrative  expenses  of  all 
kinds — all  this  being  done  under  the  personal  superintendence 
of  the  King,  or  according  to  his  actual  or  supposed  personal 
pleasure.  Consonant  with  these  functions,  two  divisions  were 
early  formed :  (1)  the  account  department,  or  saucarium 
iiKiJHs ;  (2)  the  receipt  department,  or  scaccarium  dc  rcccpta, 
riccpta  scaccarii,  scaccarium  int'rrius.     The  one  division  after- 
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wards  luul  its  ollice  on  tlio  right,  the  other  on  the  left  side  of 
^Vcstminstcr  Hall.  The  rooms  where  the  sittings  were  held 
were  often  distinguished  ;  the  state  session-room  with  the 
throne  was  anirrariinn,  in  the  narrow  sense  of  the  term  ;  and 
the  smaller  council-room,  thalamns  haronum.  These  words, 
which  arc  always  amhiguous,  denote  alike  the  place  of  the 
ollicial  administration,  and  the  functionaries  themselves ; 
the  chamber,  in  which  the  specie  is  actually  deposited,  is 
specially  called  tJicadunis  regis.  (1) 


(1)  As  to  the  origin  and  external  form 
of  tlic  Exchequer,  the  chief  authority 
is  tlio  "Dialogus  de  Scaccarlo,"  a 
treatise  upon  the  law  of  the  Ex- 
clni|U(r,  which  Madux  (]iart  ii.)  has 
jirintetl.  ami  furiiishetl  with  copious 
noteti.  It  gives  evidence  of  the  early 
matured  development  of  the  adminis- 
trative machinery,  and  is  a  marvellous 
testimony  to  the  official  views  respect- 
ing the  State,  such  as  is  hardly  to  be 
found  elsewhere  in  the  Jliddle  Ages. 
Gervasius  Tilhm'gensis  was  formei'ly 
regarded  as  the  author;  IMadox  (ii. 
3;{4— i545)  assigns  it  to  llicardus,  Filius 
Nigelli,  a  court  ciiaplain  of  lienry  II., 
afterwards  Bishop  of  London,  and 
grandnephew  of  Koger  of  Salisbury, 
the  great  minister  of  Henry  I.  Its  date 
may  be  lixed  with  tolerable  certainty 
for  1178.  In  later  times  the  institu- 
tions of  the  Excheijuer  have  again  been 
the  subject  of  an  exhaustive  mono- 
gi-apli,  printed  for  private  circulation 
by  F.  S.  Tiionias,  "  History  of  the 
Exchequer  "  (ISIG)  ;  and  another  pub- 
liciitioii  of  Tiiomas  (also  Tuq)ublislied), 
"  Notes  of  ^Materials  for  the  History  of 
Public  Dipartments"  (1S4G).  Certain 
'J"rea>ury  Keeords  have  been  jirinted  by 
tlie  Kecord  Commission.  The  oldest 
existing  Kotulus,  calhd  5  Stephen 
(edit.  Hunter,  I800),  may  be  placed, 
I'll  convincing  evidence,  as  early  as  the 
:>lst  year  of  Henry  I.  As  to  the  institu- 
tion of  tbt>  Norman  ErJu'ijuier.  sco 
Madox,  i.  It)2-1G5;  Warnkonig,  Frnn- 
ziisiche  Reiclis-  und  Rechts-Geschichte, 
i.  :Mi;;  ScliiilVner.  FranziJsische  Staats- 
tuid  Keoiits-Gesehichte,  ii.  40S,  40'.). 
Its  iiitrrKluction  from  Normandv  is 
pp>vcd  by  the  "  Dialogue  do  Scacca'rio," 
"ofe  ipm  reyni  conquiifitUme  jur  reijcm 


Wilhelmum  facta  caspisse  dicitur, 
8um2)ta  tamen  ipsius  raiione  a  Scac- 
cario  transmarino"  (Dial.  i.  4),  as 
well  as  by  the  Latin  terminology  of 
the  Hxchequer.  In  any  case  that 
evidence  proves  the  existence  of  the  Ex- 
chequer under  "William  the  Conqueror, 
though  an  actual  importation  from 
Normandy  cannot  be  substantiated.  My 
former  view  (after  Floquet,  Ilistoire 
du  Parlemcnt  de  Normandic,  p.  8), 
that  a  Norman  Exchequer-roll  was 
existing  as  early  as  the  year  10G6,  ia 
certainly  based  upon  an  error  (Stubbs,  i. 
377),  but  so  is  also  the  opinion  of 
Bishop  Stubbs,  tliat  the  Echiquicr  of 
the  island  of  Sicily  was  imported  into 
England  by  an  English  Exchequer 
clerk,  Thomas  Brown  (see  the  ''  Trans- 
actions of  the  Academia  Ileale,"  of 
Rome  (28th  April,  1878) ;  all  the  exist- 
ing legal  records,  and  Treasury  roils 
of  Normandy  are  of  so  much  later 
origin,  that  it  cannot  be  pioved  trom 
the  later  constitution  of  the  Norman 
Echiquicr  that  the  English  was  formed 
after  its  model.  (Sei>  also  Libermann, 
"Einlcitung  in  den  Dialogus  de  Scac- 
eario,"  Gottingen,  1865.)  The  con- 
troversy is  after  all  merely  nominal ; 
for  the  close  connection  of  the  judicial 
and  finance  administration  was  in  the 
Middle  Ages  evcrywiiere  a  matter  of 
course,  and,  even  if  tl)c  name  of  Echu 
qiiier  arose  earlier  in  Normandy,  yet 
tlie  English  institutions  were  so  closely 
conmcted  witii  the  county  government, 
and  the  machinery  was  so  finely 
developal  by  the  officials  under  Henry 
I.  and  Henry  II..  that  the  material 
part  of  the  institution  certainly  belongs 
to  the  Anglo-Norman  state. 
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II.  The  course  of  business  in  the  Exchequer  embraces  in  its 
early  arrangement — 

1.  Pdijments  into  the  Treasury.  These  are  made  in  the 
counting-house  (office  of  tellers)  in  gold  or  silver  coin.  The 
pound  (livre)  of  the  Norman  period  is  an  actual  pound  of  silver 
of  twenty-four  half-ounces,  and  is  divided  into  twenty  shillings, 
and  the  shilling  into  twelve  pence.  The  silver  penny  (denarius) 
is  the  regularly  minted  current  coin.  The  mark  in  silver  is 
accordingly  thirteen  shillings  and  fourpence ;  the  shilling 
about  the  value  of  a  Prussian  Thaler.  The  gold  mark  is 
equivalent  to  nine  silver  marks.  These  values  are  fairly  per- 
manent. It  was  not  until  Henry  VI.  that  the  coin  had  lost 
about  a  third  of  its  silver  contents.  But  the  irregularity  of 
the  coinage,  as  well  as  the  depreciation  caused  by  w^ear,  and 
by  forgeries,  led  to  special  precautionary  measures.  In  the 
case  of  payments  ad  scalam,  sixpence  in  the  pound  was 
demanded  "to  make  good  weight;  "  in  payments,  ad  jn-nsuni, 
more  than  sixpence.  Where  the  purity  was  doubtful,  a 
smelting  test  was  applied;  but  this  also  was  remitted  on  pay- 
ment of  one  shilling  per  pound  (nominal  combustion).  The 
payment  is  entered  in  an  account  book,  and  from  this  trans- 
ferred to  a  strip  of  parchment,  called  the  "bill,"  or  "tellers' 
bill."  This  strip  of  parchment  falls  through  a  pipe-like  open- 
ing into  the  "tally  court,"  where  a  "tally"  is  made  of  it. 
This  tally  is  a  i3iece  of  dry  wood,  on  which  the  "  cutter  of 
the  tallies "  has  to  cut  notches  corresponding  to  the  sum 
paid ;  whilst  the  "  writer  of  the  tally  "  writes  the  sum  down  on 
both  sides  of  the  wood  in  figures.  According  to  the  length  of 
the  incision,  one  notch  denotes  £1000;  another  .€100;  X'20  ; 
20s. ;  Is. ;  and  so  on.  Tlie  chamberlain  splits  the  notched 
stick  down  the  middle  in  such  a  manner  that  each  half  con- 
tains the  written  sums  and  the  incised  notches.  The  two 
matching  parts  thus  split  asunder  are  called  "tally"  and 
"  counter-tally,"  or  "  tally  "  and  "  foil "  (folium).  The  one  is 
retained  by  the  chamberlain ;  the  other  is  kept  by  the 
payer  as  a  receipt  and  proof  to  be  produced  to  the  account 
department  of  the  Exchequer.     (It  was  not  until  1783,  by  23 
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Geo.    III.  e.  82,  tliat  these  notched  sticks  were  done  away 
with  in  tlio  Exchoquor,  and  chocks  suhstituted  for  them.) 

2.  Vnymrnts  out  of  the  Exchcqurr  are  made  on  a  royal 
order  (writ,  or  mandate),  under  the  great  or  privy  seal, 
ponerally  addressed  to  the  treasurer  and  chamberlains.  The 
usual  formula  for  this  purpose  is  called  a  "  liberate.''  Orders 
for  payments  which  recur  periodically,  such  as  salaries,  are 
called  "  liberate  current,''  or  "  dormant,"  and  are  couched  in 
such  terms  as  the  following  :  "Rex  Thesaurario  .  .  .  salutem  ; 
Liberate  de  thesauro  nostro  singulis  annis  quinque  Capellanis 
nostris  ministrantibus  in  Capellis  S.  Johannis  et  S.  Stephani 
Westmonastrii,  duodecim  libras  et  decern  denarios  pro  stipendiis 
suis  "  (20  Hen.  III.).  In  the  course  of  time,  for  the  purpose  of 
control,  other  mandates  are  inserted.  Thus  the  royal  writ 
is  deposited  on  the  account  side  of  the  Exchequer,  and  on 
the  strength  of  it  a  "  treasury  warrant"  is  issued  by  the 
treasurer  or  some  member  of  the  Exchequer  staff.  Acting 
upon  this  warrant,  the  auditor  sends  an  order  to  one  of  the 
tellers,  which  is  then  countersigned  by  one  of  the  Exchequer 
officials,  and  in  this  form  is  finally  honoured. 

3.  The  book-keeping  of  the  Exchequer,  divided  into  the 
"  rotulus  annalis,"  the  "memoranda,''  and  other  daybooks,  was 
early  arranged  in  a  technical  form.  The  chief  book  is  the 
rotidus  annalis,  "the  great  roll  of  the  Exchequer,"  the  most 
stately  and  important  record,  into  which  (according  to  Madox, 
ii.  112)  the  accounts  of  the  royal  revenues  flowed  through 
different  channels,  as  rivers  pour  themselves  into  the  ocean. 
These  magni  rotuli  pipm  (so  called  on  account  of  their  being 
rolled  up  in  the  shape  of  a  tube),  arranged  according  to 
counties,  have  been  preserved  in  their  entirety  since  the  first 
year  of  the  reign  of  Henry  II.  (with  the  exception  of  two 
years).  Partially  printed  by  the  Record  Commission,  they 
form  the  most  comprehensive  source  for  studying  the  adminis- 
trative law  of  the  Norman  period. 

4.  The  rendering  of  accounts  in  the  Exchequer.  The  most 
important  accounting  parties  were  the  sheriffs  of  the  counties. 
A  great  part  of  the  demesne,  feudal,  and  judicial  dues  passed 
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through  their  hands,  besides  numerous  disbursements  for 
munition  of  war,  equipments,  and  salaries.  Their  duty  was 
not  merely  to  receive  and  pay  over  moneys,  but  also  to 
deal  with  complicated  accounts  and  receipts.  And  thus 
months  generally  passed  away  from  the  provisional  payment 
(profer)  until  the  definite  sum  was  fixed  {snnuiKi).  Many 
amounts,  such  as  confiscated  catoi^a,  and  incomes  from  seques- 
trated property,  w'hich  appeared  in  the  account  in  round 
sums,  had  to  be  scrutinized  in  detail.  Disbursements  are 
only  passed  on  presentation  of  a  "  warrant  of  discount,"  and 
must  be  regularly  justified  by  the  King's  writ ;  and  in  the 
case  of  regularly  recurring  disbursements,  there  must  at 
least  be  a  rescript  of  the  Exchequer.  For  the  repayment  of 
loans  contracted  by  the  King,  orders  for  payment  are  issued 
upon  the  sheriff's  yearly  rent  by  writs  of  "allocate  et  compii- 
tate."  The  accounting  party  must  appear  in  person,  and  is 
previously  sworn  "  de  fideli  compoto  reddendo;''  although 
sometimes  an  account  is  accepted  "  per  Jidem  "  or  "per  rerum 
dictnm."  Occasionally,  by  royal  writ,  and  later  by  Treasury 
rescript  also,  the  presentation  of  accounts  by  a  clerk,  as 
attorney,  is  allowed.  The  final  acquittance  was  often  so 
liable  to  hitches,  that  the  accounting  parties  pay  sums  of 
several  hundred  marks  to  be  quit  of  the  responsibility  for 
themselves  and  their  servientes.  Similarly  the  accounts 
are  presented  by  the  fee-farmers  and  bailiff's  of  the  towns,  tlie 
escheators,  the  "customers,"  or  special  receivers  of  tolls, 
and  all  those  who  have  been  entrusted  by  the  King  with  a 
special  administration  (bailwyck).  Later,  the  travelling  judges 
have  also  to  render  accounts.  (2) 

(2)  As  to  the  proceedings  in  the  389.  The  chief  nuthority  is  tlio  Din- 
Exchequer,  and  especially  as  to  the  logus,  i.  c.  G  (Madox,  ii.  373).  In 
order  in  which  tlie  lunctionarics  sat  at  later  times  the  uumerons  controls  were 
the  council  table,  see  Thomas,  Ex-  further  increased ;  in  tlie  time  of  tlio 
chequer,  p.  1  e<  8fi(;.  The  payments  into  Stuarts  "a  letter  of  discretion  "  was 
the  Exchequer  are  dealt  witli  by  drawn,  in  whicli  Uio  treasurer  d.nottd 
Thoniiis,  Materials,  p.  5.  For  com-  the  sjiecial  fuml  from  wliicli  the  pay- 
parisons  of  the  coinage  arrangements  nient  is  to  he  made;  upon  this  Iho 
of  the  Anglo-Saxon  period,  see  Schmid,  parliamentary  allowance  or  disallow- 
Glossarium  s.r.  Gehlrechnung.  ance  of  the  disbursements  was  based. 

As  to  the  (Udmrwments  out  of  the  As  to  the  hook-keephuj,  see   ISIatlox, 

J?a;c/ieqHfr,  sec  Madox,  i.  34H-3r)(t,  3()2  ii.    -JriC.  ct   srq.;  Hunter.  Inlroiluctiun, 
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5.  The  Exchequer  nnirt  daijs.  For  the  settlement  of  dis- 
puted and  IcKal  points  which  arise  at  the  presentation  of 
accounts,  the  higher  functionaries  of  the  Exchequer  assemble 
periodically  and  hold  sittings,  which  are  called  "  scaccarm" 
and  are  described  in  the  Dialogus  de  Scaccario,  ii.  c.  1,  as 
follows : — 

"  Prmccdcnte  namque  hrevi  summonitwnis,  quod  Regiae  aucto- 
ritatis  sufnatur  imnrfine,  convocantiir  ad  locum  nominatum  qui 
neccamrii  sunt.  Accedunt  autem  quidam  ut  scdcant  et  judicent, 
qu'ulam  ut  solvant  et  judicentur.  Sedent  et  judicant  ex  officio 
vel  ex  jtrincipis  mandato  Barones,  quorum  supra  meminimns. 
Solnnit  autcm  ct  jud'icantur  Vicecomites  et  alii  plures  in  regno, 
qunrnm.  quidam  voluntariis  ohlationibus  quidam  riecessariis  solu- 
tionibus  obnoxii  sunt  rei.'^ 

The  individual  accounting  parties  are  summoned  thither 
with  the  warning,  "  Sictit  tc  ipsum  ct  omnia  tua  diligis,"  and 
a  notice  of  the  separate  amounts  due,  "  annotatis  omnibus 
debitis  seriatim  cum  causis,"  and  with  the  concluding  clause, 
"  Et  hxc  omnia  tecum  habeas  in  denariis  taleis  et  brcvibus  et 
quictantiis,  ret  capientur  de  firma  tua."  Those  who  failed 
to  appear  were  summoned  realiter  by  the  sheriff  or  the 
"huissicr"  (usher  of  the  Exchequer),  fined  in  an  amercia- 
ment for  every  day  they  neglected  to  come,  and  in  case  of 
need  arrested,  and  their  whole  property  sequestrated  by  a 
writ  "  de  nomine  distrietionis.''  On  defalcations  being  detected, 
immediate  arrest  took  place.  Landed  proprietors  and  corpora- 
tions also,  claiming  a  franchise,  were  obliged  to  appear  every 
year  in  the  Exchequer,  when  the  sheriff  presented  accounts, 
and  to  give  account  themselves  as  to  the  returns,  out  of  which 
they  then  were  allowed  so  much  as  was  due  according  to  the 
terms  of  their  privileges.  Failure  to  appear  or  refusal  of 
account  incurred  sequestration.     When  the  King  had,  as  an 

pt.  i.     As  to  the  so-called  Rotulus,  5  scribed    in    detail    by    Thomas,    Ex- 

Stc[)heii,  sec  Madox,  ii.  4G2.      As  to  chequer,   p.  -lO-SS.     Examples  of  the 

tlio   more  correct   date,    31    Hun.    I.,  presentation   of    accounts    by    special 

Ueevc's  History,  i.  218,  and  the  Intro-  fermorsand  tinancial  orticials  are  given 

<luction  to  the  Rotulus  PipaB,  de  anno  in  great  numbers  by  Madox   (for  ex- 

31  Hen.  I.  ample,    the    control    of   the   coinage, 

The  prt'giutation  of  accoiniis  is  de-  Madox,  ii.  132). 
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exceptional  case,  himself  received  an  account  in  person,  or  in 
camera  sua,  this  was  notified  by  writ  to  the  Treasury.  (2*) 

The  administrative  principles  of  a  demesne  department 
with  such  full  powers,  naturally  produced  for  the  Exchequer 
important  legal  prerogatives,  and  were  the  source  of  the 
present  inivilegia  Jisci  in  England.  The  decisions  of  the 
Exchequer  appear  as  the  oldest  form  of  an  administrative 
justice.  According  to  its  constitution,  the  Exchequer  is 
certainly  no  chief  court  of  law,  but  is  only  intended  "ad 
(liscernenda  jura  et  duhia  determinenda,  quse  frequenter  ex 
incidentihus  qusestinnihus  orimitur"  (Dial.,  i.  4).  But  the 
Norman  financial  system  is  inseparably  blended  with  all  the 
branches  of  public  and  private  law.  The  fixing  of  fines 
and  amerciaments,  the  decision  of  appeals  against  the  imposi- 
tion of  tallaf/ia  and  other  imposts,  involved  a  jurisdiction 
extending  in  all  directions  over  the  prerogatives  of  sovereignty. 
All  pri\ileges  of  the  lords  of  manorial  courts  and  towns,  all 
liberties  and  franchises,  in  the  sense  in  which  they  are  used 
to-day,  i.e.  all  royal  grants,  the  legal  validity  or  extent  of 
which  are  called  in  question,  are  here  decided.  In  every 
dispute  as  to  a  Crown  fee,  just  as  in  every  grant  and  in- 
heritance of  a  fee,  the  Exchequer  is  an  interested  party.  The 
dehita  regis  have  first  to  be  satisfied,  in  every  administra- 
tion of  the  estate  of  a  deceased  person.  From  the  litigation 
in  ordinary  private  law  also  {"  communia  placita"  in  contrast 
to  those  in  which  the  King  has  an  immediate  interest)  the 

(2")  The   Exchequer  court-days  in  estnto,  if  he  has  died  intestate,  without 

their    characteristic    form,    according  the  leave  of  the  Exchequer.     In  case 

to  tiio  Dialogus  de  Scaccario  (Tliomas,  tlie  solvency  of  the  estate  is  doubtful, 

and  Madox,  ii.).  li'ive  also  a  certain  tlio  King  undertakes  its  sequestration, 

influence  upon  the  later  forms  of  pro-  culls  in  outstanding  claims  by  way  of 

cedure    in    tlic   central    courts.      Tlio  administration,   ami    satisfies    him.solf 

privilc;iia  fisci,  whicli  proceeded  from  first,  with  reservation,  however,  of  the 

the    practice   of  the   Exchequer,    had  burial  expenses.     Debtors  to  tlie  Ex- 

permaneot   results.      Where  any   ono  cheiiuer  are  also,  on  demand,  allowed 

was  at  onco  a  debtor  of  a   King  and  a  "  writ  of  aid"  against  their  debtors, 

of  a  private  ihftividual,  the  "  dihituin  that  by  getting  in  their  debts  promptly 

m;w"  must  be  paid  before  all  else.    A  tiny    may    be   enabbd   to  satisfy   the 

debtor  of  the  King  cannot  dispose  by  ollicial  i-laims.    Herewith  arc  connected 

will  of  his  personalty  to  the  prejudice  at  a   later   period    a    number   of  the 

of  the  King;  and  his  heirs  cannot  ob  provisiona  of  Magna  Charta. 
tain  tlie  administration  of  his  personal 

VuL.  I.  Q 
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Jhnis  flerivod  an  interest,  from  the  fact  that  the  Exchequer 
assisted  a  (lcl)tor  to  the  fisr us  against  third  parties,  to  put  hira 
in  a  position  to  fulfil  his  oljliprations  towards  the  King.  Hence 
it  can  he  explained  how  the  Exchequer  in  meting  out  ad- 
ministrative justice  drew  also  common  civil  actions  before 
its  tribunal.  According  to  the  Leges  Eduardi,  civil  suits  were, 
indeed,  to  be  decided  by  ^judicium  paniim ;  but  this  pro- 
vision was  formally  satisfied  by  the  Exchequer  choosing  its 
higher  officials  from  among  the  Crown  vassals,  "  barones 
scaccdrii,"  in  whom  even  the  greatest  feudatory  was  com- 
pelled to  recognize  a  properly  constituted  court. 

III.  The  staff  of  the  Exchequer  is  divided  into  the  higher 
officials  and  the  clerks.  As  all  departments  of  the  central 
government  meet  together  in  finance,  so  all  the  great  officials 
of  the  State  had  a  seat  here,  in  person  or  by  representatives. 
The  personal  presidencj''  was  reserved  for  the  King  himself ; 
and  in  this  capacity  he  acted  for  centuries.  Where  a  Chief 
Justice,  "  capitalis  justicia,''  had  been  appointed  by  the  King, 
the  latter  is  represented  by  him.  Under  Henry  II.  this  chief 
judge  had  become  a  permanent  official ;  the  Dialogus  de 
Scaccario  accordingly  mentions  him  as  the  president,  and  the 
higher  judges  as  "barones  scaccarii,"  as  important  officials,  but 
whose  appointments  were  revocable  :  "  Illic  cnim  residct  Capi- 
talis  Domini  lirgis  Justicia,  piimns  post  Regem  in  regno  ratione 
fori,  ct  majores  qnique  de  regno,  qui  familiarius  Regiis  secretis 
ossistunt ;  ut  quod  fuerit  sub  tantonim  prfssentia  constitutum, 
vcl  terminatum,  inriolabili  jure  suhsistat.  Vcrum  quidam  ex 
officio,  quidam  ex  sola  jussione  pi'incijyis  resident.  Ex  officio 
principalitcr  rcsidet  imo  et  priesidet  primus  in  regno,  Capitalis 
scilicet  Justicia.  Huic  autem  assident  ex  sola  jussione  Principis, 
momcntanea  scilicet  ct  mobili  auetoritate,  quidam,  qui  majores 
ct  discretiores  videntur  in  regno,  sive  de  clero  sint  sive  de  Curia. 
Aasident  inqua)n  ad  discernenda  jura  et  dubia  determinanda,  quae 
frequenter  ex  incidentibus  qusestionibus  oriuntur  "  (Dial.,  i.  4). 

In  order  to  understand  the  position  of  the  Barons  of  the 
Exchequer  we  must  remember  that  they  form  a  supreme 
court  set  over  the  great  farming  Vieecomitcs,  amongst  whom 
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are  often  to  be  found  the  first  men  of  the  realm,  bishops, 
grand  feudatories,  etc. ;  and  that  their  judgment  decided 
questions  of  law  even  against  prelates  and  Crown  vassals. 
It  was  natural,  therefore,  that  the  controlling  officials  in  the 
supremo  court  should  be  men  of  similar  position,  i.e.  persons 
with  the  necessary  rank  in  the  feudal  or  ecclesiastical  hier- 
archy. The  Barones  were  accordingly  those  among  the 
magnates  of  the  realm  who  were  the  most  skilled  in  business, 
and  who  stood  nearest  to  the  King.  The  highest  court  digni- 
taries have  a  place  of  honour  among  them ;  as  have  also  the 
Chancellor  and  the  Treasurer,  who  gradually  became  the 
principal  personages  among  the  Barons  of  the  Exchequer. 
All  these  higher  functionaries  bear  the  name  of  "  Sedetuli  ad 
Scaccariam ;  "  the  latter  name,  "  Residentes  ad  Scaccarium,'' 
includes  also  the  under-officials. 

The  under-officials  are  difficult  to  classify,  for  in  the 
earliest  records  a  large  number  of  persons  are  comprised 
under  the  denotation  "  Clericiis  Scaccarii ;  "  Madox  has,  how- 
ever, with  great  labour  ascertained  the  individual  classes,  and 
arranged  them  into  two  groups.  The  most  important  under- 
officials  in  the  account  department  are  :  the  Eemembrancer 
as  keeper  of  the  register  and  despatcher  of  business,  the 
Ingrossator  Magni  Rntidi,  the  Constable  and  Marshal  as  repre- 
sentatives of  the  State  functionaries  of  the  same  name  in  the 
Exchequer,  the  Usher  (Iluissicr),  and  in  later  times  the 
Auditores  Compotum  as  revisers  of  accounts.  The  chief 
under-officials  of  the  receipt  department  are  :  the  Clericus 
Brcvium,  the  Chamberlains  as  keepers  of  the  chest,  the  Clerici 
Tficsafirii,  the  Tellers  as  cashiers,  and  the  officials  appointed 
for  weighing  the  coins  and  applying  the  smelting  test.  (3) 

(3)  For  the  official  Rtnff  of  the  Ex-  of  aristocmtic  families.    (3)  The  Uslier, 

chequer,  eee  Madox,   i.  197;    for   the  or  doorkeeper,  entrusted  witli  the  safety 

under-officials,   Madox,  ii.  203  et  npq.  of  the  buildings,  the  money-ciiest,  and 

To  the  nnder-nflicials  of   the  account  the   registry;    and   at  the  same  time 

department   belong   (1)   <h(>    Rcmom-  doinp  duty  as  a  Iluissier,  who  receives 

brancer,7?^jH#nioro/or.  registrar,  keeper  the  customary  fees  for  suinmdiiing  tiie 

of  the  register,  despatcher  of  i>usiness.  slierilVs    to    tlie    Kxchequer    sittings. 

(2)  The   Ingrnsser,  Iiuiraxmlnr  M(ut»i  From  the  time  of  Henry  II.  it  was  an 

.Ro/hZi /'»;)/p;  sometimes  two  function-  hereditary   office,   even   divisible    ami 

iirics  of  this    sort,  freipuiitlY  persons  descending  to   women.     The  one   en- 
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The  spirit  of  centralization  collected  together  in  the  Ex- 
clu'ciucr  tlie  whole  of  the  State  finances.  The  other  exchequer 
ofliccB  which  are  found  existing  are  of  secondary  importance, 
and  in  the  majority  of  cases  were  temporary  institutions.  For 
the  pirsonal  disbursements  of  the  King  there  is  a  household 
treasury  with  special  clrriri  and  a  Thesaurarius  camera. 
Sometimes  secondary  and  local  exchequers  were  formed  for 
temporary  purposes,  as,  for  instance,  a  "  Scaccariuni  redemp- 
tintiiH  "  and  a  "  Scaccariiim  "  at  Worcester.  A  more  important 
secondary  department  is  the  "scaccariuni  Juclseorum"  under 
the  "  rioilodrs''  or  "justiciarii  JH(?«or»/»,"  having  jurisdiction 
over  all  affairs  relating  to  the  Jews,  and  comprising  numerous 
clerks  and  under-officials.  The  special  constitution  of  this 
procedure  and  the  attributive  justice  of  this  administrative 
body  is  so  characteristic,  that  the  condition  of  the  govern- 
ment under  King  John  cannot  be  described  more  appro- 
priately than  by  saying  that  the  whole  central  government 
had  adopted  the  character  of  the  Exchequer  of  Jews.  (4) 


fcoffed  of  tho  "  Scrjeanty  "  appointed 
the  nctingr  Huissiers  for  (his  office — 
a  curious  custom  which  continued  into 
the  I'.Uh  century.  (4)  The  Constable, 
an  under-f'fliciiil  appointed  by  the 
Constable  of  England,  so  long  as  tliut 
office  existed  (Dial.,  i.  c.  5).  (5)  The 
Marshal,  an  under-official  provided  by 
the  Slarshal  of  England,  having  cer- 
tain functions  to  perform  connected 
with  the  presentation  of  accounts 
(  I'linihis  maresralci.r),  and  with  the 
right  to  take  arrested  persons  into  his 
keeping  (Dial.,  i.  c.  5).  (6)  Auditores 
Cotnjmtnm  (Madox,  ii.  290,  291),  re- 
visors  of  accounts,  mentioned  first  in 
9  Edw.  II.;  originally  this  business 
was  conducted  by  clerks  appointed 
j)ro  hac  vice,  or  bv  the  barons  them- 
selves (Thomas.  Excli.,  122.  12:$). 
(7)  Clerks  of  estreats,  who  were  also 
of  later  origin,  for  the  exaction  of  the 
nnierciaments  lines,  etc. 

The  second  group  of  under-officials 
belongs  to  the  receipt  department, 
*'H>ct'p(a  5cncc(iri."  the  *' Scaccarium 
iN/VniM."  (1)  The  Clericus  hreiittw, 
clerk  of  the  writs;  (2)  The  Chamber- 
luins,  a  higher  class  of  under-function- 


aries,  curators  of  the  chest,  are  ap- 
pointed by  the  Grand  Chamberlain  and 
the  Court  Chamberlain  of  the  King 
as  their  representatives,  and  ought 
properly  to  be  knights;  the  current 
business  is  conducted  by  special 
Clerici  Camerariorum  ;  (3)  Clerici 
Thesaurarii,  treasurer's  clerks — among 
them  is  prominent  the  Clerk  of 
the  Pells,  bookkeeper  of  the  Magnus 
lioinhis  (1e  Hecepta.  mentioned  in 
Iltnry  III. ;  (4)  The  Teller.-;,  the  real 
cashiers  or  pay-otScials,  usually  four  or 
more;  (5)  The  Pesours  and  JFusours, 
under-officials  employed  in  weighing 
the  coins,  and  applying  the  smelting 
test,  originally  hereditary  offices, 
Serjeanties  united  with  landed  estates, 
hereditary  and  divisible.  Besides 
these,  goldsmiths  for  the  testing  the 
metal,  essayers,  and  other  assistant- 
officials  were  engaged  at  salaries  as 
they  were  wanted. 

(4)  The  Exchequer  of  Jews  is  de- 
scribed by  :Madox,  i.  221  et  seq.  Its 
existence  is  explained  by  the  original 
absence  of  legal  rights  in  the  Jews, 
wliose  position  may  be  compared  with 
that  of  the  German  "  Kammer-Knecht 
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des  Kaisers,"  and  who  were  not  merely 
subjected  to  unsparing  tallagia,  but 
were  bled  in  every  way  at  pleasure, 
sometimes  under  the  name  of  "  protec- 
tion right,"  and  sometimes  of  a  "right 
of  opcupation."  This  view  of  tlie_/i<CM.s 
is  unecjui vocally  declared  iu  the  Leges 
Edwardi  Confessoris,  sec.  25 :  "  Ip^i 
Judxi  et  omnia  sua  regis  sunt.  Quod 
si  aliquis  detiauerit  iUos  vel  pecuniani 
eorum,  rex  requirat  tanquam  suum  pro- 
prium,  si  rult  et  potest."  Since  they 
have  no  persona  standi  in  judicio, 
no  landed  property,  and  no  right  of 
inheritance,  and  their  legal  capacity 
depends  upon  the  royal  favour  alone, 
arbitrary  conditions  and  payments  are 
attached  to  their  legal  intercourse. 
First,  their  right  to  bring  actions  in 
their  contracts  with  Christians  was 
only  recognized  when  tlie  terms  of  the 
bonil  were  to  be  found  in  the  chest  of 
the  Jewish  secretary  (chirograpiier). 
The  inheritance  of  their  pro[>erty  is 
only  allowed  on  payment  of  lieavy 
fines.  For  example,  Henry  III.  de- 
mands six  thousand  marks  of  a  widow 
for  the  per.>onal  estate  of  her  deceased 
husband.  The  causes  and  j)retexf8  for 
the  imposition  of  amerciaments  are  of 
course  innumeral)le.  One  of  the  most 
common  was  for  marrying  without  the 
royal  consent.  At  times  all  Jews  were 
thrown  into  prison,  and  then  released 
on  payment  of  heavy  tines,  on  one 
occasion  of  sixty-six  thousand  marks  ; 
on  another  occasion  the  Jews  were 
pledged  to  the  Earl  of  Cornwall  for  a 
loan  of  five  thousand  marks.  Hence 
the  numerous  "ransoms,"  "comi)i)si- 
tions,"  "fines  for  protection,"  and 
"licences"  in  the  Jewish  administra- 
tion. In  return  for  great  sums,  tiiey 
were  allowed  important  privileges. 
For  instance,  in  the  Charta  2  Joh. : 
"  lit  si  Christianus  hahmrit  querelam 
(idrersns  Jiidmum,  sitjadicatd  per  pares 
Judxi.      Et   Judxi    non   inlnilmnt    in 


placilum  nisi  coram  Nobis,"  etc.  Iu 
the  fifth  year  of  John's  reign  a  formal 
jury  was  formed  of  *• /cgfaZfs  Christiani 
et  Jiidxi."  For  tiiis  department,  under 
Richard  or  earlier,  a  separate  and 
secomlary  exchequer  of  "  custodes  "  or 
"■'judiciarii  judxoruni"  was  told  ofl', 
consisting  at  first  of  Christians  and 
Jews  together,  at  last  c imposed  for 
tlie  most  part  of  Christians,  appointed 
under  the  great  seal.  They  have  juris- 
diction in  all  matters  touching  Jews, 
such  as  the  scrutiny  of  the  accounts 
presented,  the  decision  of  actions  aris- 
ing out  of  Jewish  contracts,  and  dis- 
putes touchi:ig  their  landed  property, 
their  personalty,  taxation,  fines,  and 
forfeitures.  I'nder  the justiciarii  sta.n(l 
the  cltirografarii  and  coffrarii  (who 
preserve  in  chests  tlie  charters  and 
bonds  between  Christians  and  Jews), 
as  local  officials,  appointed  in  places 
where  a  considerable  number  of  Jews 
dwell.  From  the  practice  of  this 
secondary  excliequer  a  special  Jewish 
finance  law  becomes  formed,  "Law, 
Assize,  or  Custom  of  Judaism;" 
under  Kichard  I.  the  judges  on  circuit 
have  instructions  siiveu  tht-m  as  to 
this  custom  (capitula  de  Judxis).  Iu 
the  short  period  from  50  Hen.  III.  to 
2  Edw.  I.  (1265-1273)  the  Crown 
was  credited  with  £420,000  "  de  ex- 
itihiis  J'idaismi"  (Coke,  Inst.  ii.  SD). 
The  whole  institution  comes  at  Ia>t  to 
a  smlden  end  through  the  expulsion 
of  all  Jews  from  Enghind(i;>  Edw.  I.); 
in  consequence  of  which  act  tliey  re- 
mained for  3d4  years  entirely  banisheil 
from  the  country.  The  number  of  the 
expelled  Jews  was  15,(K30  (D'  Blessier 
Tovcy,  Anglica  Judaica,  Oxford,  17;{8; 
J.  ]M.  Jost,  (resell,  der  Israeliten,  IJer- 
Iin,  1S20  28,  vol.  vii.  pp.  102-171).  As 
to  tiie  other  secondary  exchequers,  and 
provisional  payments  iu  other  places, 
see  ^ladox,  i.  202-271. 
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CHAPTER  XV. 

V.  Z\)i  Bi'sc  nntj  Dccaij  of  tfjc  jiormnn  (Tljurcf)  Supremacy. 

This  fifth  ;ind  last  division  of  the  sovereign  power  took  a 
diti'ereut  course  in  the  Norman  period.  In  the  same  degree  in 
which  the  temporal  government  became  consolidated  under 
an  absohite  monarchy,  the  Church  advanced  in  the  direction 
of  a  Romanizing  centralization,  which  confronted  the  power 
of  the  Crown  by  the  equally  strong  power  of  the  Pope.  In 
the  middle  of  the  period  this  made  a  breach  in  the  system  of 
absohitism. 

AVilham  the  Conqueror  had  not  under-estimated  the  influence 
of  the  Church.  He  had  found  her  an  influential  power  under 
Eadward  the  Confessor,  and  in  possession  of  about  a  third  of 
the  revenues  of  the  soil.  With  her  support  the  new  throne 
was  won,  the  sanction  of  the  Pope  was  the  sole  indisputable 
title  to  it,  and  the  lower  clergy  were  the  class  upon  which 
the  obedience  or  the  opposition  of  the  masses  in  a  great 
measure  depended.  The  feudal  and  ecclesiastical  States  were 
obliged  to  form  an  alliance  with  one  another  to  attain  their 
culminating  point.  The  Conqueror  recognized  this  relation 
in  a  number  of  concessions. 

England  adopted  the  Roman  Liturgy,  and  submitted  to  the 
ritualistic  precepts  of  the  Papal  Chair.  The  assurance  of 
liberal  and  punctually  collected  Peter's  pence  was  very  welcome 
to  the  Curia.  The  celibacy  enjoined  upon  the  clergy  still  met 
with  a  passive  resistance,  which  was  only  gradually  overcome 
after  the  time  of  Henrv  I. 
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The  liberal  endowment  of  the  Church  in  its  archbishoprics, 
bishoprics,  chapters,  monasteries,  and  other  foundations,  is 
not  only  maintained,  but  extended  by  many  new  gifts  and 
ecclesiastical  foundations.  The  monasteries  especially  increase 
under  Henry  I.,  Stephen,  and  Henry  11. ,  in  such  a  manner 
that  their  number  is  computed  in  the  "  Notitia  Monastica  " 
at  three  hundred.  At  the  close  of  the  period  the  Chui'ch  is 
said  to  have  been  in  possession  of  about  the  half  of  the  soil 
of  the  country,  but  this  probably  means  only  the  half  of  the 
ground  rent  of  the  greater  estates. 

The  ecclesiastical  jurisdiction  over  clerical  persons  and 
matters  is  recognized  in  all  its  ancient  extent,  and  also  is 
from  this  time  forth  separated  externally  from  the  temporal 
courts.  The  Anglo-Saxon  union  of  bishop  and  ealdorman 
for  the  pm'pose  of  holding  common  court  days  for  clerics  and 
laymen  was  in  the  highest  degree  antagonistic  to  the  spirit  of 
the  Eoman  ecclesiastical  government.  The  Earl  had  now 
retired  from  the  position  of  president  of  the  county  court :  the 
co-operation  of  bishop  and  Shir-gerefa  was  all  the  less  likely 
to  be  acceptable  to  both  parties.  The  internal  contrast 
between  the  spirit  of  the  popular  court  and  that  of  the  eccle- 
siastical district  court  had  made  itself  more  and  more  felt, 
and  the  desired  separation  of  Church  and  State  was  in  this 
point  conceded.  This  step,  so  characteristic  of  the  legislative 
power  of  the  time,  is  taken  towards  the  end  of  the  Conqueror's 
reign  by  means  of  a  writ  addressed  to  the  Vicecomites  (Char- 
ters, p.  85),  but  with  the  assurance  that  it  is  taken  "  commimi 
concilio  ct  concilio  Arckicimcopornm  ct  Episcoporum  ct  Abbatum, 
et  omnium  principum  regni."  Sec.  2:  '^  Propterea  mando  ct 
rcgia  auctoritate  jnsecipio,  lit  nullus  episcopus  vcl  archidiaconus 
de  Icgibus  ej)isco2)aUbns  amptliiis  in  hundret  placita  tcncunt,  nee 
causam  quse  ad  regimen  animariim  pertinet,  ad  judicium  seen- 
larium  hominum  adducant,  sed  quicunque  secundum  episcopales 
leges  de  quacunquc  causa  vcl  culpa  interpcllatuH  fucrit,  ad  locum 
quem  ad  hoc  episcopus  elegcrit  vcl  7iominavcrit  vcitiat,  ibique  de 
causa  vcl  culpa  sua  respondeat,  ct  non  secundum  hioulrct,  scd 
sccundu))i  cduoncs  ct  episcopales  leges  rectum  Deo  et  cpiacopo  suo 
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facint.  {Judicium  vcro  in  nnllo  loco  portetur,  nisi  in  episcopali 
sede,  aiit  in  illo  loco  qnem  ad  hoc  episcopns  constituent.)"  The 
Bumnioniiif^  of  the  parties  before  the  now  independent  eccle- 
siastical courts  took  place  under  threat  of  excommunication  ; 
"cf  si  opus/Kcrit  ad  hoc  vindicandum,  fortitude  et  justitia  regis 
vel  vicccomitis  adhihcatiir.''  Futhermore,  the  Vicecomites  and 
royal  bailiffs  are  forbidden  to  interfere  with  the  course  of 
business  in  these  courts.  Upon  this  separation  the  "  Cnriw 
Christiauitdtis "  take  with  them  the  consideration  of  such 
secular  matters  as  had,  chiefly  for  external  reasons,  been  left 
to  the  spiritual  authorities,  when  both  were  formerly  united. 

The  "  Leges  episcopales  "  here  form  a  contrast  to  the  "  Leges 
Eduardi,'"  embracing  as  they  do  all  that  was  formerly  decided 
according  to  the  rights  and  customs  of  the  clergy.  In  the 
now  independent  ecclesiastical  courts,  the  applicability  of  the 
jus  canonicum,  of  the  Decretals,  and  of  the  resolutions  of 
the  Concilia,  is,  with  very  few  exceptions,  regarded  as  a  matter 
of  course.  Thus  there  arose  a  jurisdiction  over  matrimonial 
matters,  wills,  and  indirectly  over  questions  of  legitimacy  and 
the  inheritance  of  personalty,  over  verbal  contracts,  tithes, 
church  dues,  and  chm'ch  sees,  which  was  independent  of  the 
temporal  power ;  a  penal  jm-isdiction  for  the  maintenance 
of  orthodox  doctrine  and  Church  discipline,  and  for  the 
punishment  of  bigamy,  incest,  fornication,  and  other  offences 
against  morals ;  and  a  more  and  more  sharply  defined 
magisterial  authority  over  the  whole  of  the  clergy.  To  this 
was  added  an  appeal  from  the  ecclesiastical  decision  to  Rome, 
and  to  the  practice  of  the  papal  legates,  and  thus  was  formed 
an  almost  sovereign  power  within  the  political  state.* 

•  The  separation  of  the  ecclesiastical  separation  of  the  spiritual  jurisdiction 
jurisdiction  into  separate  courts  took  is  quite  clear.  The  word  "hundret" 
place  at  a  time  of  extreme  tension,  in  designates  the  secular  place  of  justice, 
which  the  imperial  proclamation  of  the  in  which  also  the  county  courts  were 
Korman  military  feudal  law  still  met  held.  The  independence  of  the  Curia 
with  resistance.  Hence  it  is  easy  to  Christiaititati^,  however,  did  not  ex- 
understand  that  the  Conqueror  resolved  elude  the  obligation  of  the  clergy  to  do 
Ujion  a  concession,  which  satistied  the  suit  of  court  (secta  regis)  in  their 
most  cogent  demands  of  his  superior  capacity  as  Crown  vassals.  What  the 
cUrgv. and  shortly  afterwards  rendered  Leges  Hen.  I.,  sec.  2,  contain  on  this 
possible  the  act  of  homage  at  Salisbury.  point  was  the  established  law  of  feudal 
The  contents  of  tlic  decree  as  to  the  custom. 
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The  Conqueror  plainly  recognized  the  possibilitj'  of  this 
consequence,  and  endeavoured  to  avert  it  by  the  following 
checks  drawn  from  both  the  old  constitution  and  the  new. 

I.  The  ancient  rights  of  the  Anglo-Saxon  State  over  the 
Church  were  retained,  especially  the  royal  ratification  of  the 
resolutions  of  the  Councils.  In  the  year  1108  we  still  find  the 
canones  of  the  Ecclesiastical  Council  in  London  adopted  "in 
the  presence  of  the  Iving,  with  the  consent  of  his  men."  In 
the  year  1127  Henry  gives  his  consent  to  all  the  resolutions 
passed  in  an  ecclesiastical  Council,  and  ratifies  the  same 
by  his  royal  power  and  authority  (Stubbs,  i.  374).  By 
virtue  of  the  King's  right  of  making  decrees,  the  clergy  are 
forbidden  to  leave  the  kingdom  without  royal  licence,  to 
recognize  a  Pope  without  royal  direction,  to  publish  circular 
letters  from  Eome  before  they  have  been  seen  and  ajiproved 
by  the  King,  or  to  pronounce  sentence  of  excommunication 
upon  a  royal  vassal  without  the  King's  permission.  In  like 
manner  the  right  of  appointing  bishops  or  abbots  was  pre- 
served according  to  old  custom.  These  appointments  are  now 
made  on  high  court  days,  after  hearing  the  spiritual  and 
temporal  magnates.  Very  frequently  a  royal  chaplain,  in 
any  case  a  man  in  whom  the  King  had  personal  confidence, 
was  appointed  bishop.  To  these  old  conditions  the  Conqueror 
added  a  new  and  comprehensive  arrangement. 

II.  The  great  landed  possessions  of  the  clergy  are  con- 
sidered, according  to  the  system  of  the  feudal  suzerainty 
over  the  whole  land,  as  granted  to  be  held  under  the  same 
laws  of  tenure  as  the  baronies  and  knights'  fees ;  that  is, 
with  the  full  burden  of  the  feudal  services,  suit  of  court, 
and  feudal  dues.  This  theory  was  applied  to  the  estates  of 
about  one  hundred  and  fifty  bishoprics,  chapters,  abbeys,  and 
greater  parishes ;  but  not  to  the  glebe-lands,  tithes,  offerings, 
and  fees  of  the  ordinary  parishes.  Thus  was  solved  an  old 
problem  of  the  Anglo-Saxon  military  organization.  The 
bringing  of  the  rich  ecclesiastical  estates,  with  tlieir  thousands 
of  interests,  into  the  feudal  register  of  the  realm  was  a  step  of 
great  significance,  and  it  was  the  more  popular  because  the 
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great  bishoprics  and  monasteries  were  thus  compelled  to 
adopt  subinfeudation,  by  wliicli  means  many  old  landed 
interests  of  Saxon  Thanes  were  preserved,  and  many  new 
ones  created.  The  interest  of  the  temporal  lords  urgently 
demanded  this  equalization.  The  Church  had  not  hitherto 
])een  able  to  claim  more  than  an  equality  with  the  highly 
privileged  landowners.  The  administration  endeavoured  here 
to  enforce  the  new  order  of  things  with  certain  indulgence. 
A  number  of  monasterial  estates  retained  their  customary 
immunity  as  "  tenures  of  frankalmoign."  A  portion  of  the 
feudal  services  remained  in  arrears,  and  was  excused.  For 
a  long  time  in  the  Exchequer  accounts  the  scutages  of  the 
prelates  were  divided  into  two  classes — into  those  "  quse 
rrax/noscunt,"  and  "  quse  nan  recogtioscunt,"  the  last  named 
remaining  in  abeyance.  In  ordinary  practice  no  personal 
military  service  was  required  of  the  spiritual  lords  ;  in  their 
case  a  remission  of  feudal  service  for  money  payment  was 
Ih'st  allowed.  An  indulgent  spirit  towards  the  clergy  is 
also  visible  in  the  matter  of  aids,  amerciaments,  and  se- 
questrations.** 

III.  In  the  same  way,  all  the  other  sovereign  rights  are  also 
enforced  against  the  clergy.  The  military  summons  is 
issued  to  aU  ecclesiastical  vassals  in  the  usual  form  ;  generally, 
therefore,  through  the  Vicecomcs,  and  with  like  effect.  The 
Exchequer  accounts  show  that  even  bishops  and  abbots  were 
lined   on  this   ground,   and   had  their   estates   sequestrated. 

•*  According  to  the  later  investigii-  under  William   Kufus   the    notorious 

lions  of  Freeman    and   Stubbs,    this  Flambard  applied  all  the  consequences 

application  of  the  Norman  feudal  sys-  of  the  feudal  law  to  the  ecclesiastical 

torn  to  the  landed  estates  of  the  Church  estates  also.     The  practice  of  the  Ex- 

ceitainly  did  not  talvc  place  instantly  :  chequer,  the  Constitutions  of  Claren- 

for  the  theory  of  the  forfeiture  of  their  don,  and  the   fully  developed    theory 

landed  property,  by  "rebels,"  and  of  of  the  English  feudal  law,  as  it  is  laid 

the  "redemption"   of  possessions   on  down  in  the  legal  work  of   GLinvill, 

the  part  of  the  rest  of  the  landowners,  show   the   application    of    the    feudal 

was  inapplicable  to  the  landed  estates  system  as  a  completed  fact  (Stubbs,  i. 

of  L'cclcsiastioal  corporations.  But  since  298,  299,  iii.  357,  and  other  passages), 

tlie  great  act  of  homage  at  Salisbury,  Connected  therewith  is  the  energetic 

the  universal  obligation   to  fealty,  to  retention    of    the    investiture   of    the 

feudal    services,    and  to    feudal   pay-  greater  estates  of  the  clergv,  which  lay 

ments  was  derived  fr-^m  the  legal  act  as  much  in  the  interest  of'  the  Crown 

of  investiture  and   the   feudal   oath  ;  as  in  that  of  the  temporal  vassals, 
numerous  indications  bear  witness  thai 
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Under  Henry  III.  there  occur  even  summonses  to  the  clergy 
to  do  personal  service  m  the  army. 

To  the  judicial  power  both  higher  and  lower  clergy  are  so 
far  subjected,  that  they  have  to  do  suit  of  court  {sccta  regis) 
both  in  the  county  court  and  in  those  court  commissions 
which  were  immediately  formed  by  the  King.  It  was  only 
a  more  indulgent  practice  which,  permitting  them  to  be 
represented  in  the  county  assembly,  limited  the  compul- 
sion to  find  the  verdict  in  person  to  the  curia  regis;  and 
here  also  no  participation  in  passing  a  death  sentence  was 
demanded  from  the  prelates.  In  their  character  of  vassals 
of  the  Crown,  they  remain  passively  subject  to  the  royal 
court;  "I  do  not  condemn  a  cleric  and  a  servant  of  the 
Lord,  but  my  Earl  whom  I  have  placed  over  my  realm," 
said  William  I.,  when  he  personally  arrested  his  brother. 
Bishop  Odo. 

The  clergy  with  their  tenants  are  subject  to  the  pohce 
control,  as  a  consequence  of  the  temporal  judicial  supremacy  ; 
the  Exchequer  accounts  show  us  that  all  the  new  police  laws 
and  the  practice  of  amerciaments  were  enforced,  even  against 
the  highest  clergy. 

In  like  manner  the  Norman  exchequer  accounts  show  that 
tlie  financial  supremacy  of  the  King  is  also  exercised  against 
tlie  clergy.  Money  claims  of  the  King  upon  a  dericus  were 
first  exacted  from  the  fief  by  distraint ;  failing  this,  an  order 
was  issued  to  the  bishop  to  seize  the  hcncfu-iuni  of  the 
cleric,  "otherwise  the  King  will  come  upon  the  bishop's 
barony."  All  feudal  incidental  payments,  "  relcvia,"  "  auxilia," 
"scutagia,"  are  extended  to  the  Church.  For  the  revenues 
derived  from  wardship  and  marriage,  which  are  here  absent, 
the  King  compensates  himself  by  withholding  the  temporalities 
of  the  bishop's  see,  which  under  William  Eufus  sometimes 
remained  vacant  for  five  years.  As  a  matter  of  course,  the 
old  common  burden  of  the  trinoda  iwroisitas,  which  since 
Henry  II.  receives  a  new  importance  owing  to  the  revival  of 
the  militia  system,  is  also  incumbent  upon  the  clergy. 

According  to  the  Conqueror's  calculation,  the  maintenance 
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of  the  royal  authority  thus  appeared  secured,  even  after  the 
concession  of  a  separate  ecclesiastical  jurisdiction ;  and  the 
first  three  kings  of  the  Norman  period  remained  upon  this 
basis  virtually  masters  of  the  Church.  The  dispute  about 
investiture  under  Henry  I.  ended  in  a  compromise,  by  which 
the  King  renounced  the  enfeoffment  with  ring  and  sword,  but 
reserved  to  himself  the  full  feudal  suzerainty. 

The  usurpation  of  the  throne  by  Stephen,  however,  caused 
a  severe  shock  to  the  royal  authority.  The  exclusiveness  of 
the  episcopal  jurisdiction  was  declared  in  an  oath  extorted 
from  the  King ;  the  interference  of  the  papal  legates  and  the 
appeals  to  Rome  increased  to  such  a  degree,  that  Stephen's 
successor  found  before  him  the  difficult  task  of  establishing 
afresh  the  old  order  of  things. 

A  century  after  the  Conquest,  under  Henry  H.,  the  Church 
and  State  had  arrived  at  a  turning-point  in  their  mutual  re- 
lations, and  the  position  of  the  Church  had  now  become  much 
more  favourable  and  popular  than  it  had  been  at  the  com- 
mencement of  the  Norman  period.  What  the  Church  had 
lost,  by  its  subjection  to  the  feudal  State,  had  been  retrieved 
upon  the  ground  of  moral  influence ;  for  to  its  other  callings 
a  new  one  had  now  been  added.  In  the  dissensions  of 
nationalities  it  had  become  the  natural  mediator,  the  nearest 
protectress  of  the  oppressed  Saxon  element,  the  sole  power 
whom  the  Norman  kings  at  their  court  days  were  at  times 
obliged  to  meet  on  the  footing  of  negotiation.  Even  though 
the  high  prelates  had  become  Norman,  yet  the  great  mass  of 
the  clergy  still  belonged  to  the  Saxon  population.  Saxon 
"clerks  "  were  the  chief  staff  of  the  Norman  administration, 
necessary  interpreters  to  the  French-speaking  lords,  and  not 
uuiufluential  intercessors  for  the  mass  of  the  oppressed 
classes.  The  corporate  spirit  of  the  clergy  had  advanced  far 
enough  to  uphold,  amidst  the  discord  of  nationalities,  the 
unity  of  the  Church,  which  on  that  very  account  could  not  be 
subject  to  the  haughty  class  of  nobihty.  And  under  these 
circumstances  it  was  very  significant  that  Henry  H.  himself 
appointed  a  man  like  Thomas  Bcckct  to  the  archbishop's  see  ; 
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one  who  by  birth  belonged  neither  to  the  Norman  nationahty 
nor  to  the  privileged  class.*** 

Under  such  altered  circumstances  Henry  II.  saw  himself 
involved  in  a  critical  struggle  with  the  ecclesiastical  power,  in 
which  he  was  in  the  end  unable  to  recover  full  political  power 
over  the  Church.  With  her  separate  administration  {jiiris- 
dictio)  she  everywhere  opposed  the  temporal  jurisdiction.  The 
maxim  of  separation  of  Church  and  State  had  led  to  this, 
that  the  lower  clergy  for  three  generations  found  their  law 
and  discipline  entirely  in  the  canon  law,  their  ideal  in  com- 
plete severance  from  the  laity ;  and  that  a  very  influential 
party  among  the  clergy,  especially  in  the  monkish  orders, 
stood  resolutely  on  the  side  of  Eome.  The  Church  was  free 
from  the  fiscal  odium  of  the  secular  administration  ;  she  had 
the  popularity  which  surrounds  all  forces  that  resist  an 
absolute  government.  Henry  II.  did  not  dare,  under  these 
circumstances,  to  carr}-  out  the  re-establishment  of  the  royal 
prerogatives  without  summoning  to  his  aid  the  most  powerful 
and  influential  persons  among  the  laity.  He  summons 
accordingly    (11G4)  in    the    formal   manner    of  a    "  conr  de 

***  For   a    time   the  ecclesiastical  spirit  nf  the  clcrjjy  (increased  hy  tlie 

influence    was    diminisiied   owing    to  prachially  enforced  celibacy)  appear  iu 

the  fact  that  the  ranks  of  the  clergy  the   Anglo-Xorman   Church  with   un- 

had  become  internally  disunited.  Since  mistakable    plainness.      But    on    the 

the  year  1070  tiie  Conqueror  had  idled  other  side  is  vi.-ible  in  the  first  ct-ntury 

with    Xornian   clerics    the    two   Arch-  of    this    j>erind    the    strong    personal 

bishoj)rics  of  Canterbury  and  York,  and  inlliience  of  the  King  over  his  prelates, 

then  by  degrees  the  bishoprics  and  the  who  have  been  for  the  most  part  court 

most    important    abbeys     also.      The  chaplains  and  royal  secretaries.    "The 

curious  state  of  things  arose  that  the  cohesifm   of  the  Church  was  for  ages 

higiitr  clergy  were  not  able  to  speak  to  the  snb.-titnte  fiT  the  co]ie»ion  which 

their  flocks   .so   as   to   be    understood.  the  divided  nation  was  unable  other- 

The  dislike  of  the  .Saxon  jjoitulatiun  to  wise  to  realize It  was  to  an  ex- 

a  foreign  tongue  and  foreign  customs  traordinary  degree  a  national  church, 
was  now  extended  to  tlie  dignitaries  of  national  in  its  comprehensiveness  as 
the  Church.  Among  the  numerous  well  as  in  its  exclusivenes.s.  .  .  .  Tlie 
successful  upstarts  of  the  times  were  to  iiseof  the  uiitivo  tongue  in  prayers  and 
be  found  many  adventurers  belonging  sermons  is  continuous ;  the  ob.servance 
to  thecleiical  profession.  The  majority  of  native  festivals  also,  and  the  rever- 
of  the  important  ecclesiastical  di;j;iiities  cnce  jiaid  to  native  saints.  The  eccle- 
were,  however,  so  far  as  can  be  siastical  and  the  national  spirit  thus 
ascertained,  filled  by  worthy  persons.  growing  into  one  another  supplied 
Daily  labour  in  the  ecclesiastical  something  at  least  of  that  strong  pas- 
calling,  the  feeliuL'  of  solidarity  against  sive  jxiwerwhich  the  Norman  despotism 
the  arrogance  and  violence  of  the  niili-  was  unable  to  break  "  (Stnbbs,  Const, 
tary  vassals,  and  the  powerfnl  corporate  Hist.,  i.  Ii4.*>). 
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hnronic  "  the  greater  Crown  vassals  and  prelates,  collectively 
and  separately,  to  attend  the  extraordinary  assizes  of  Claren- 
don and  Northampton.  At  the  opening  of  the  first-named 
assembly,  in  January,  11G4,  sixteen  articles  were  presented 
and  carried,  which  concern  the  ancient  powers  of  the  eccle- 
siastical supremacy.  The  chief  article  (No.  XL)  is  as 
follows  : — 

"  Archiepiscopi,  cpiscdpi,  ct  iiniversm  personss  regni,  qui  de 
rrrje  tnicnt  in  capite  haheant  posscssiones  suas  de  rege,  sicut 
huroniam  ;  ct  indc  respondeant  jiisticiariis  et  ministris  regis  et 
scquantiir  et  faciant  ovines  consuetudines  regias,  et  sicut  cseteri 
harones  dehent  interesse  judiciis  ciirise  domini  regis,  cum  baroni- 
biis,  usque  preveniatur  in  judicio  ad  diminutionem  memhrorum 
rel  mortem." 

By  this  (1)  the  subjection  to  the  feudal  jurisdiction  and  to 
all  feudal  burdens  was  declared  anew  ;  and  with  it  also  the 
temporal  penal  jurisdiction  over  the  persons  of  the  clergy  was 
recognized  in  j)rinciple.  Where  clerical  offenders  are  ex- 
amined in  an  ecclesiastical  court  a  secular  judicial  official  is  to 
be  present,  and  the  convicted  offender  is  not  to  be  further 
protected  by  the  Church.  Feudal  vassals  of  the  King  shall  be 
outlawed  only  after  previous  trial,  and  with  approval  of  the 
royal  court. 

(2)  The  highest  appellate  jurisdiction  of  the  Iving  upon 
English  soil  was  retained,  and  the  parties  are  forbidden 
"  ulterins  proccdere"  (that  is,  to  appeal  to  the  Papal  Chair) 
without  special  leave  (Art.  VIII.) :  "  De  appellationibus,  si 
cmcrscnnt,  ab  archidiacono  debent  procedere  ad  episcopum,  et  ab 
tpiscopo  ad  archiepiscopum.  Et  si  archiepiscopus  defecerit  in 
JHsticia  exhibenda,  ad  dominum  regem  perveniendum  estpostremo, 
nt  prccepto  ipsius  in  curia  archiepiscopi  controversia  terminetur, 
ita  quod  non  debet  ultcrius  procedere  absque  assensu  domini 
regis." 

3.  The  royal  rights  of  appointing  to  vacant  bishoprics  and 
abbeys  were  especially  and  formally  recognized.  The 
rcvonuos  of  the  vacant  sees  fall  to  the  royal  Treasury,  until 
thi'    timi'    for    tht-   new   election   has   arrived.      The   formal 
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election  takes  place  in  the  King's  chapel,  and  with  his  consent, 
and  there,  before  being  consecrated,  the  "electus"  must  take  the 
oath  of  allegiance  to  the  King  as  his  feudal  lord  in  respect  of 
his  temporal  fees,  with  reservation  of  his  ecclesiastical  rank. 

These  and  other  principles  were  compiled  from  precedents, 
and  were,  as  "ancient  customary  law,"  so  indisputable,  that 
the  bishops,  as  well  as  the  secular  vassals  of  the  Crown, 
recognized  them  without  hesitation.  Thomas  Becket  knew 
these  principles,  and  had  applied  them  for  several  years  when 
he  was  chancellor ;  and  accordingly,  after  some  resistance, 
found  himself  compelled  to  make  an  unwilling  concession, 
and  to  promise  to  keep  these  articles  "legitime"  and  "bona 
Jide."  When,  however,  by  means  of  the  clause  "  salvo  jure 
ecclesise"  and  under  the  authority  of  the  Pope,  he  continued 
his  resistance,  the  King  formed  a  decisive  precedent  by  ob- 
taining from  a  well-attended  court  of  spiritual  and  temporal 
vassals  of  the  Crown,  on  the  17th  of  October,  1164,  the  con- 
demnation of  the  primate  in  misericord ia  rcfjis,  which  was 
then  in  the  customary  manner  reduced  by  the  King  to  an 
amerciament  of  £500.  But  the  hard-earned  victory  was  lost 
again  owing  to  the  passionate  and  intriguing  conduct  of  the 
King,  the  violent  issue  of  the  dispute,  and  the  martyrdom  of 
Becket.  At  the  final  conclusion  of  peace,  great  points  were 
yielded  to  the  Church,  especially  the  appeals  to  the  Pope. 
By  later  articles  the  principal  point  was  conceded  to  the  Pope's 
legate,  viz.  that  for  the  future  no  cleric  should  be  summoned 
to  answer  for  a  crime  before  a  temporal  judge,  except  on 
account  of  a  secular  fee,  or  of  an  offence  against  the  hunting 
laws.  The  other  points  of  unpleasantness  to  the  clergy  were 
also  for  the  most  part  omitted.  In  its  further  development 
the  concession  of  a  separate  judicial  jurisdiction  led  to  the 
privilege  of  milder  punishment,  under  the  term  of  "  l)enefit 
of  clergy." 

Under  King  John  the  Curia  advanced  still  further,  and  in 
the  course  of  a  dispute  between  the  King  and  the  Chapter  of 
Canterbury,  succeeded  even  in  procuring  the  api)ointment  of 
the  primate  under  papal  authority,  and,  in  the  further  course 
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of  the  dispute,  the  free  canonical  election  of  the  bishops,  as 
well  as  the  feudal  suzerainty  over  the  English  Crow-n. 

Thus  the  relationship  to  the  Church  became  the  one  weak 
point  in  the  system  of  Absolutism.  Towards  the  close  of  this 
period  the  old  relations  between  the  higher  clergy  and  the 
Crown  become  changed.  Whereas  formerly  the  King  was 
sure  of  seeing  in  the  bishops'  sees  only  prelates  who  were 
known  and  personally  subservient  to  him,  from  this  time 
onward  the  ecclesiastical  corporate  spirit  designates  the 
dignitaries  of  the  Church  by  canonical  appointment.  The 
charter  of  15th  of  January,  1214  (Stubbs'  Charters,  288), 
touching  the  freedom  of  ecclesiastical  elections,  has  especial 
influence  on  later  centuries.  It  was  this  "  Charter  of  Liberty," 
afterwards  confirmed  by  25  Edward  I.  stat.  6,  sec.  2,  which 
considerably  altered  the  character  of  the  English  episcopal 
bench  up  to  the  close  of  the  Middle  Ages.  Under  Henry  III. 
the  papal  power  had  reached  the  zenith  of  its  might  in 
England,  and  this,  in  consequence  of  the  realm  being  overrun 
by  foreign  clergy,  led  to  a  reaction  on  the  part  of  the  land- 
owning gentry  as  patrons  of  the  churches.  The  influence  of 
the  King  is  now  confined  to  withholding  the  temporalities 
dm-ing  the  time  a  see  is  vacant,  and  to  the  moral  influence  of 
the  feudal  oath  of  fealty ;  through  which,  by  the  withholding 
of  the  temporalities,  a  renunciation  could  be  compelled  "  of 
all  the  clauses  of  the  Papal  Bull,  which  were  opposed  to  the 
royal  prerogative,  and  the  law  of  the  land."  The  breach  in 
the  absolute  roj'al  power  which  was  here  made  could  not  be 
healed  in  the  com*se  of  the  Middle  Ages.  It  was  the  first 
opening,  by  means  of  which  Magna  Charta  introduced  the 
beginnings  of  parliamentary  privileges. 

Note  to  Chapter  XV. — The  course  jurisdiction,   the    Peter's    pence,   and 

which  the  ecclesiastical  disputes  took  the  moderate  inculcation  of  celibacy. 

in  the  Norman  period  forms  tiie  stan-  "W^iiliam  had  also  no  objections  to  the 

dnrdforcstimatingtheinhcrentstrcnfrth  doctrine    of    transubstantiation.      On 

of  the    absolute   monarchy,  and  must  the     other    hand,     he     rejects     with 

for    this   purpose    be  set    forth  con-  proud    resoluteness    the    demand    of 

nectcdiy.  Gregory  YII.  for  a  suzerainty,  and  the 

I'nder  William   I.    the   concessions  taking  of  the  oath  of  allegiance,  asserts 

concern  inertly  the  immediate  wishes  of  his  supremacy  over  the  Church  in  all 

the   Church:  u  separate  ecclesiastical  external  matters,  and  assures  himself  of 


Norman   Church  Stiprenuirj/. 


24L 


the  due  exercise  of  it  by  ri'sei  ving  to 
himself  the  placet  to  the  jmblientiun 
of  all  circular  letters  from  Kome,  and 
by  reserving  his  consent  to  all  Councils, 
all  canones,  and  to  the  excommunica- 
tion of  any  roval  vassal  (Eadmer,  Hist., 
p.  <;,  Wilkins^  Concilia,  i.  199). 

William  II.  misuses  his  fiscal  rij^hts 
against  tlie  Cliurch,  as  in  other  direc- 
tions ;  leaves,  among  otiier  things,  the 
Archbishopric  of  Canterbury  vacant 
for  nearly  five  years ;  and  is  soon 
involved  in  a  quarrel  with  Archbishoj) 
Aiiselm  as  to  the  taking  of  the  oath  of 
fealty,  in  wliich  temporal  ami  spiritual 
vassals  take  the  King's  part.  A 
Council  of  the  year  1097  resolves  that 
"the  archbishop  has  to  leave  the  realm 
witliin  eleven  days." 

Henry  I.,  who  by  a  cunning  usurpa- 
tion of  the  tlirone  had  anticipated  his 
eliler  brotlier  Robert,  was  dependent 
upon  the  support  of  the  clergy,  and 
accordingly  recalls  the  archbishop, 
Ansclm,  who  again  refuses  the  oatli  of 
fealty.  After  a  long  dispute  Henry  I. 
declares  in  a  Council  of  the  year  1107, 
upon  his  absolute  autliority,  that  the 
invesliture  with  the  ring  and  tiie  staff, 
tlie  symbol  of  the  conferring  of  the 
siJirihidl  o(lic(!  by  the  King,  or  a  lay 
patron,  should  for  the  future  be 
abolished. 

Under  Stephen,  the  usurpation  of 
the  Crown  brings  confusion  into  this 
question  as  into  others.  IJy  extensive 
promises  Stephen  brings  the  higher 
clergy  over  to  his  side,  who  tiien 
become  faithless  to  all  the  vows 
formerly  made  to  the  Empress  Matilila; 
but  later  tliey  also  leave  King  Stephen 
in  the  lurch.  In  113ts,  tilings  liud  come 
to  such  a  pass,  that  in  the  Council  of 
Westminster  a  papal  legate  promul- 
gates sixteen  canons,  and  takes  into  bis 
own  hand  the  conduct  of  the  elective 
act  for  appointing  to  the  Archiiishoijric 
of  Canterbury.  In  the  course  of  a  few 
years  tho  I'apal  Chair  becomes  the 
court  of  appeal  for  all  contending 
factions. 

Henry  II.,  in  a  difficult  jiosition, 
thinks  to  secure  Ids  royal  prerogatives 
by  choosing  his  favourite  and  dian- 
cellor  Thomas  Beeket,  but  finds  at 
once  in  him  an  ambitious,  energetic, 
and  equal  opponent.  In  1 1<!4,  the 
principal  dispute  is  fought  out  at  the 
Assizes     at     Clarendon     and     Nnith- 
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ampton,  when  again  spiritual  as  well 
as  tempiiial  pn dates  declare  for  the 
King.  'I'he  sixteen  articles  of  Clarendi>n 
comprise  in  a  formulated  shape  the 
sovereign  rights  of  the  feudal  State. 
But  in  the  course  of  tiie  dispute 
passionate  irritation  loses  him  most  of 
the  advantages  which  had  been  gained. 
A  thoughtless  word  of  the  King  causes 
the  murder  of  the  Archbishop.  Under 
the  moral  impression  caused  by  this 
martyrdom.  Henry  II.  is  compelled  in 
the  year  1172,  in  the  presence  of  the 
papal  legates  and  a  great  assemblage 
of  temporal  and  spiritual  lords  at 
Avranohes.  to  j)urchase  peace  with  the 
Church  by  taking  an  oath  "  to  allow 
the  appeals  to  the  Pope  bona  tide 
from  that  time  forward,  and  to  remove 
all  evil  customs  against  the  Church 
which  had  come  into  use  during  hia 
reign." 

The  first  century  of  the  Xorraan 
period  had  almost  brought  into  a  con- 
dition of  equilibrium  the  two  powers 
which  were  struggling  with  each  other. 
But  after  Henry  II.  the  power  of  the 
Ciown  diminishes quiteas  continuously 
as  the  power  of  the  Papal  See  rises, 
until  the  latter  reaches  its  famous 
climax  under  Innocent  III.,  whose  rule 
is  contemporary  with  the  nuserable 
reign  of  John.  The  humiliating  .sub- 
mission of  John,  and  his  restoration  to 
the  throne  as  tiie  vassal  of  the  Pupe, 
bring  about  the  situation  of  Mau'ua 
Charta  (a.d.  1215).  The  mateii;il 
points  of  dispute  wliich  arise  in  this 
jieriod  are  in  a  compressed  sketch  of 
their  course  as  follows  : — 

I.  The  c<'lil)acy  of  the  secular  clergy. 
This,  under  William  1..  is  at  lirst  only 
partially  recognizi'd,  for  the  married 
clergy  are  still  alloweil  to  retain  thi'ir 
wives  (a.d.  1071)).  Ileiieeforward,  how- 
ever, the  ecclesiastical  decrees  are 
more  strict.  Tiie  canons  touching 
celibacy  increase  in  number.  Those  of 
the  year  1107  contain  a  positive  com- 
mand din-cted  to  the  mariicd  clergy  to 
si  par.ite  from  their  wives,  and  the  rule 
that  the  sons  of  priests  should  never 
"inlitrit"  the  Churcii  of  their  father. 
Ill  the  following  year,  however.  Pope 
Pascal  II.  sends  a  letter  of  dis])ensiitiou 
from  thecommaiul  of  divorce,  "  because 
its  execution  in  Knglantl  would  be 
very  much  out  of  place,  seeing  that 
there  Iho  best  and  greatest  part  ot  the 
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clorpy  is  of  that  sort."     In  112fi.  at  a 

Hill  foolf'HinHticiil  roiinril  iit  Wr.st- 
iiiiiihtiT  (at  whirli,  lor  tlio  first  time, 
Ik  p!i|iiil  li'pitc  i)r<'.-.i(k'cl),  till'  Ici^iite, 
Julm  (ir(.'rc'iiiM,  with  trreiit  /.I'lil  jili micil 
f(ir"/;jiHi</r»/(i/(i  fiinlituH,"'  but  wiis  liiin- 
silf  obliK't'il  to  leiive  the  country  in 
wcncy  anil  liaato,  in  consequence  of 
an  immoral  Hcanchil  (lluntin^ilon,  21',» ; 
llovfden,  274;  Knyj^'liton.  2^82).  In 
il'.»2  it  wiiH  tlinufilit  i)('5i:3iblo  to  carry 
out  tiie  proiiihilinn  of  marriu;,'e  by 
Icavin;^  the  enforcing  of  it  to  the  Kitig. 
But  lienry  I.  mado  use  of  this  power 
only  by  allowing  every  priest  to  keep 
hid  wife  on  paynieut  of  a  tine.  It  was 
not  until  the  twelfth  century  that  the 
iucreiuiing  power  of  Home  at  last 
elli'ctually  enforced  celibacy. 

II.  The  dispute  as  to  investiture 
broke  out  under  Wiliiiun  II.  in  con- 
bcqucnce  of  the  refusal  of  Archbishop 
Anseliu,  the  King  having  uj)  to  tliat 
time  enfeoffed  his  prelates  with  the 
ring  and  staff.  At  the  council  of  lO'Jo 
even  the  bi.-hops  ranged  themselves  on 
the  side  of  the  ancient  custom.  But 
now,  in  consequence  of  this  case,  in  the 
year  10U8,  a  solemnly  promulgated  and 
severe  canon  was  lauuched  against 
investiture  by  laymen,  and  Henry  I., 
by  reason  of  his  having  usurped  the 
throne,  was  not  in  a  position  to  reject 
the  mediation  of  the  Pope  on  this 
question.  In  spite  of  the  opposition  of 
the  secular  vassals,  the  King  ac- 
quiesced when  Anselni  consented  to 
recall  the  sentence  of  excommunication 
passed  on  the  prelates  who  had  ac- 
cepted a  royal  investiture.  'When  at 
last  the  question  was  brouglit  before  a 
Council  at  London,  to  be  decided  ou 
principle,  the  King  ended  the  dispute 
by  ilecluring  ou  his  personal  and 
absolute  authority  "  that  in  future  no 
one  shall  be  enfeoffed  by  the  King  or 
a  lay  patron  of  a  bishop's  see  or  an 
abbey  by  the  ilelivery  to  him  of  a 
pastoral  staff  and  a  ring,  but  that,  on 
the  other  hand,  consecration  should 
not  bo  denied  a  chosen  prelate  by 
reason  of  the  hoituinium  which  he 
pays  to  the  King."  Thus  there  arose 
a  partition  of  the  right  of  the  in- 
vestiture, which  had  been  hitherto  an 
e.\clusively  royal  prerogative.  The 
compromise  now  places  the  election  in 
the  hands  of  the  chapter,  the  consecra- 
tion iu  the  hands  of  the   archbishop 


and  bishops,  the  grant  of  the  temporal 
goods  and  authority  in  the  hands  of 
the  King.  The  election  took  place, 
from  this  time,  at  the  chapter-house  of 
the  catliedral  church,  where  the  wishes 
of  the  King  were  communicated,  either 
by  letter  or  message  (not,  as  formerly, 
by  direct  order).  When  the  prelate 
elect  had  received  the  royal  assent,  the 
choice  was  scrutinized  and  confirmed 
by  the  metropolitan.  Before  or  after 
the  consecration,  the  bishop  received 
from  the  King  the  temporalities,  and 
took  an  oath  of  allegiance  to  hiin, 
corresponding  to  the  homagium  and 
fealty  of  a  temporal  lord  (Stubbs,  iii. 
295,  206). 

III.  The  appointment  of  the  bishops 
by  tiie  King  was  such  an  undoubte<l, 
fiimly  established  custom,  that,  in  the 
first  century  of  the  period  scarcely  an 
objection  was  raised  to  it.  Only  in  the 
election  of  the  Primate  of  England  the 
more  exclusive  character  of  the  spiritual 
State  made  itself  felt,  an  appeal  being 
probably  made  to  precedents  ;  accord- 
ing to  which,  at  the  appointment  of 
tlie  head  of  the  English  Church,  the 
chapter  and  the  voice  of  the  bishops 
had  been  heard.  The  elections  of  tue 
archbishops  Lanfranc,  Anselm,  and 
Radulfus  (a.d.  1070-1121),  proceeded 
still  from  the  kings,  who  only  after- 
wards consulted  the  prior  and  the 
convent  as  to  their  opinion.  The 
violent  dispute  which  began  under 
Henry  I.,  between  the  "monks" 
(canons),  and  the  bishops,  continued 
for  a  whole  century.  After  the  murder 
of  Thomas  Becket(A.D.  1170).  a  double 
election  took  place,  which  the  Pope 
decided ;  and,  after  this  precedent,  he 
claimed  the  right  of  confirming  all 
elections  of  bishops.  The  question  of 
election  was  at  last  decided  by  Innocent 
III.  in  favour  of  the  Canons  of  Canter- 
bury against  the  bishops.  In  the  course 
of  the  dispute  the  royal  right  more 
and  more  dwindled  to  a  mere  right  of 
confirmation.  At  the  close  of  the 
twelfth  century,  the  rights  of  each 
party  had  become  tolerably  closely 
defined.  The  royal  consent  was  indis- 
pensable; the  right  of  the  chapter  to 
elect,  and  the  confirmation  of  their 
choice  by  the  archbishop,  was  formally 
recognized.  The  deciding  authority  of 
the  Pope  in  disputed  cases  was  upheld 
by  strong  precedents,  but  in  the  case  of 
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disputed  episcopal  elections  the  Pope 
hud  ouly  an  appellate  jurisdiction. 
Only  in  the  case  of  an  archl)ishop  an 
immediate  papal  confirmation  and 
recognition  was  carried  out  by  the 
Curial  theory  of  the  Pallium  (Stubbs, 
iii.  304).  Before  receiving  tlie  Pallium 
the  archbishop  may  not  consecrate  any 
bishop ;  but  on  receiviuir  it  he  has  to 
swear  obedience  to  the  Pope  in  a  form 
which,  in  process  of  time,  becomes  more 
and  more  stringent  (Stubbs,  iii.  297, 
304).  After  free  canonical  election 
had  been  introduced  by  tlie  charter  of 
John,  tlie  royal  right  of  confirming  the 
election  was  also  abolished.  The  royal 
influence  after  this  time  confined  itself 
to  the  moral  influence  of  the  feudal 
oath,  and  to  the  fact  that  the  King,  by 
withholding  the  temporalities,  could  in 
any  case  enforce  a  rcnujiciatiou  of  "  all 
the  clanses  of  the  papal  Bull,  which 
should  be  opposed  to  tiie  royal  preroga- 
tive and  the  law  of  the  land."  It  was 
not  until  the  next  period  that  a  strong 
influence  of  the  King  upon  tlie  ap- 
pointment of  the  bishops  became  in- 
directly re-e.stablished. 

IV.  The  exclusivene.ss  of  the  spiritual 
jurisdiction  and  its  independence  of 
the  royal  judicial  jurisdiction,  forms 
the  most  important  point  of  the  English 
Church  controversy.  Even  Henry  I. 
had  on  tiiis  point  resolutely  opposed 
the  ecclesiastical  claims.  The  appeal 
to  Rome  was  only  allowed  under  royal 
licence,  and  then  only  in  cases  which 
a  royal  court  of  law  was  incompetent 
to  decide.  Under  Stephen,  however, 
the  exclusivenessof  the  episcopal  juri.s- 
diction  over  spiritual  persons  and 
matters  was  declared  ;  and,  after  the 
system  of  appeal  to  the  Koman  chair 
had  once  begun  under  the  legate,  tlie 
Bishop  of  Winchester,  in  a  few  years 
it  went  so  far  that  all  the  more  impor- 
tant matters  were  referred  to  Home  for 
final  decision.  This  state  of  things 
Henry  II.  found  existing,  and,  in  con- 
nection with  it,  a  partially  disordered 
clerical  body,  who,  under  the  protection 
of  their  privileged  judicial  po.silion, 
had  in  the  course  of  ten  years  nioro 
than  a  hundred  unpunished  case.f  of 
iniinslanghter  to  show.  In  the  face  of 
these  excesses,  Henry  II.  was  able  to 
count  on  the  acipiiescence,  not  only  of 
his  Crown  vassals,  but  also  of  the 
majority  of  the  bishops. 


At  the  commencement  of  the  dispute 
with  Thomas  Becket,  Henry  had  the 
sixteen  articles  of  Clarendon  drawn  up 
by  two  of  his  justiciaries,  Robert  de 
Luci   and   Joscelin    de    Buliol,  which 
articles,  in  fact,  only  contain  the  royal 
prerogatives   so  well   defined   by  pre- 
cedents,  that   in    the    assize    of  11(34 
even  the  bishops  recognized  the  royal 
rights.    Thomas  Becket  sought  in  vain 
for  a  legal  title  for  the  new  position  of 
the  Church;  he  was  unable  to  find  one, 
except  in  the  authority  of  the  Papal 
Chair.     It   was   under  these   cirenra- 
stances   a  decisive   victory,  when    the 
King,  at  the  Council  of  Xortliampton 
(17th   Oct.,    1164),  brought  about  the 
condemnation  of  the  Primate,  and  with 
it  the  recognition  of  the  English  cus- 
tom.    But,    from   that    time    forward 
Henry  II.  mined  his  case  by  persecu- 
tion  and    personal    chicanery,   which 
aroused  the  sympathies  of  the  Saxon 
population  for  the  archbishop.   Against 
the    murdered,    and    soon    afterwards 
sainted  JMartyr,  according  to  the  spirit 
of  the  age,  the  King's  case  could  no 
longer  be  victorious.     In  spite  of  all 
his   shrewdness  and  perseverance,  the 
principal  object  of  the  dispute  was  lost 
at  the  final  conclusion  of  peace  (a.d. 
1174).     The  King  allowed  the  appeals 
to  the  Pope,  and  in  his  acknowledgment 
made  to  the  papal   legate,  Petroleone, 
limited  the  royal  jurisdiction  to  actinna 
brought  on  iiccount  of  fiefs  and  hunting 
oll'i  nces.     In  the  struggle  against  his 
rel)ellious  sons  and  against  the  sym- 
pathies  of  the  Saxon   population    for 
the  ecclesiastical  cause,  th(>  King  had 
grown  old  and  weary.     Under  Riclnird 
and  John,  nndir  the  influence  of  the 
Crn.sade8,  and  the  manifold  complica- 
tions in  the  interior  of  \\w  coiuitry,  the 
papal  power    continued     to    advance 
niitil    it  reached    the    pinnacle  of  itu 
miirht  under  Innocent  III. 

V.  The  recognition  of  the  papal 
legates  Ibrms  an  important  inciilent  in 
the  dispute  as  to  the  juii.sdictions. 
Henry  I.  had  for  a  long  time  t-et  hiin- 
sdf  against  their  adiuissi.ui ;  but  the 
complications  which  his  resistance  en- 
gmdereil  compelled  him  to  give  way. 
Scarcely  were  the  legates  admitted, 
than,  as  early  as  112t!,  a  legate,  as 
sucli,  held  a  Ohurcii  Council,  and  pub- 
jishi  (1  seventeen  canons,  under  the  s-ole 
autliorily  of  the  Pope.    Under  Stephen 
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their  iiifuiliMiro  mso  so  hif^h  na  to  Hiim- 
iiioii  till'  KiiitctouiiHwor  Ix" fore  II  l<'i;ale 
niid  (lliurrli  ('iiiincil.  'J'liis  mifjlit  Infer 
bo  (liHiiviiwi'd  RH  oxtrnvupiiiicc.  Hut 
thn  lipitj'  Kyutcm  had  piincd  a  fnfvtiiij;; 
nnd  tli(>  rircunistjmrc  that  iirrhliishops 
of  ("utiti-rlmry  liad  tal<cii  the  ii(i>.iti"ii 
of  h'piti'8,  |)ruv((l  unravourahli'  to  the 
indi'iM'iidcnoc  i>f  tlio  KiiLrlisli  Clinrch. 
Tho  iininii  of  tho  powers  of  tlie  lc;j:ate 
with  tho  (iflico  of  nrclilii^hop.  com- 
pclh'd  thu  Kiiifj  to  roo(i;,'nizo  indirectly 
tho  siipreiiie  jurisdictii)ii  of  tlie  Tope, 
8o  soon  as  it  was  jihioed  in  tlio  liatidrt 
of  one  of  tho  aichl>i.shoi».s.  After 
Honorins  III.  (a.d.  1221),  the  arcdi- 
bisliojis  appear  to  iiave  received  the 
rejruiar  commission  of  le<:;ates,  as  beinp; 
"  h(}aii  iiali,"  from  tlie  moment  of 
their  recognition  at  Rome,  and  this 
was  acceded  to  on  the  part  of  the  Pope, 
with  reservation  cf  the  rijrht  to  send 
"  It'fiati  a  latere"  who  suspend  the 
power  of  the  "  lefiati  resi<lente»."  The 
legate  system  alsorenched  itscnlminat- 
inir  point  in  the  confusion  under  John. 

\  I.  A  further  incident  of  import- 
ance was  the  exemption  of  the  monas- 
teries from  the  ejiiscopal  power.  It 
began  with  the  commencement  of 
Henry  II. 's  reign,  after  which  time  the 
policy  of  the  I'apacy  worked  systemati- 
cally towards  weakening  the  "episcopal 
authority.  On  the  stnngth  of  an  evil 
precedent,  the  richest  abhevs,  one  after 
the  other,  were  wrested  from  the 
bishops,  and  then  actually  subordinated 
to  the  Tope  and  his  legates. 

Another  incident  is  the  contest  be- 
tween the  Archbishops  of  Canterbury 
and  York  for  the  primacy,  which,  iii 
the  vicissitudes  of  this  century,  fell  to 
the  Tope  for  final  decision. 

In  these  controversies  the  weapons 
employed  by  the  two  powers  are 
characteristic  of  their  respective  posi- 
tions. The  King  contends  with  the 
means  he  derives  from  his  feudd, 
police,  nnd  financial  supremaev.  by 
withholding  tiie  temiHiialities.'  the 
sequestration  of  feudal  possessions,  the 
confiscatinn  of  personalty,  the  ( nforce- 
nient  of  amerciaments,  "and  the  ap- 
plic.ition  of  the  rightof  making  decrees 
in  individual  cases.  When  the  dis- 
pute was  at  its  hei-ht.  Henrv  II. 
caused  all  the  personal  estate'  and 
revenues  of  the  archbishop,  and  of 
those  of  the  clergy  who  dtclared    for 


biin,  to  be  attached,  and  then  further 
procecfled  to  confiscate  the  real  estate, 
and  to  banish  all  the  relations,  house- 
hoM,  and  nearest  friends  of  Thomas 
Becket,  to  the  number  of  four  hundred. 
In  another  case  a  royal  decree  imiKises 
the  penalty  of  death,  or  in  the  case  of 
ecclesiastics  castration,  for  the  intro- 
duction into  the  country  of  any  papal 
bull  of  excommunication.  The  power 
of  the  Crown  shows  itself  as  a  rule  to 
be  so  strong,  that  every  order  of  banish- 
ment is  effectual  in  its  operation,  and 
even  the  most  powerful  prelates  with- 
draw themselves  from  the  d<'sperate 
conflict  by  flight.  Under  John  all 
these  means  had  become  massed  to- 
gether and  increased  to  an  enormous 
extent.  But  this  power  is  oftea 
checkid  by  the  feeling  of  the  masses, 
by  the  threatening  position  of  the 
French  kingdom,  which  enters  into  the 
dispute  as  lord-suzerain  and  at  the 
request  of  the  Pope,  by  the  danger 
which  menaces  the  possessions  of  the 
English  So%-ereign  upon  the  Continent, 
and  by  internal  troubles, — under 
Henry  II.,  even  by  a  rebellion  of  his 
own  sons.  In  the  course  of  the  ecclesi- 
astical dispute  matters  went  at  last  so 
far  that  the  King  found  himself  for- 
saken by  his  secular  Crown  vassals, 
as  in  the  case  of  King  John,  and  thus 
tiie  Royal  power  reached  its  lowest 
limit.  The  Church  on  its  side  does 
battle  by  interdict  and  excommunica- 
tion, with  which  at  fir.st  the  prelates 
and  laity  who  pay  obedience  to  the 
royal  commands  are  threatened ;  then 
by  degrees  it  increases  in  boldness  and 
directs  itself  ag;tinst  the  person  of  the 
King.  A  frivolous  exercise  of  the 
spiritual  instruments  of  combat  could, 
however,  be  defied  even  by  Stephen 
and  John,  so  long  as  the  feeling  and 
the  interest  of  the  upper  classes  re- 
mained on  the  side  of  the  Crown.  The 
various  phases  of  the  dispute  are  com- 
plicated by  schisms  of  the  papacy,  and, 
on  the  other  side,  by  contentions  as  to 
the  sucees>ion  to  the  throne.  The  two 
sides  may  have  been  fairly  balanced, 
but  the  decision  depended  finally  on 
the  internal  energy  of  each. 

VII.  Tiie  final  break-down  of  the 
royal  ecclesiastical  supremacy  under 
Johu  rests  upon  a  concurrence  of  many 
circumstances,  long  since  prepared  in 
the  person  of  the  King.     The  impulse 
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was  fifiain  "civcn  by  tlie  doiilile  (lection 
of  an  Aicliljisliop  of  C'aiitoihury.  On 
the  21«t  Dicuniber,  I'JntJ,  Innocent  III. 
hail  (lictatorially,  and  in  a  very  un- 
cauonical  fashion,  imposed  upon  the 
Canons  who  had  visited  Rome  as  a 
special  embassy,  his  friend  and  fellow- 
student,  Stephen  Langton,  as  arch- 
bisliop.  On  tlio  continued  oi)jio.-ition 
of  tlie  King  to  this  so-called  ebction, 
there  followed  on  tlic  21th  Blarch, 
1208,  the  ))ronouncing  of  the  interdict. 
The  inhabitants  of  the  country  re- 
mained, howevt'r,  passive ;  tlie  temporal 
nobles  were  still  on  the  side  of  the 
King.  Tluve  years  later  (a.d.  1211), 
the  dispute  had  progressed  so  far  that 
the  legate  pronounced  the  sentence  of 
exconimnuication,  released  all  subjects 
from  their  oath,  and  degraded  the 
King  from  his  royal  dignity.  The 
temporal  vassals  still  adhered  to  the 
King.  Jolin,  just  at  this  time,  had 
wagtd  two  fortunate  campaigns,  the 
only  successful  ones  of  his  reign.  It 
was  the  grievous  fault  of  the  King  him- 
self, that  brought  about  the  final  crisis. 
Neither  in  England  nor  on  the  Con- 
tinent had  the  atfairs  of  the  kingdom 
ever  been  carried  on  by  such  ferocious 
means  as  John  made  u.se  of  at  this 
time;  curiously  combining  the  cruel- 
ties of  an  Asiatic  despot  with  the 
practices  of  the  Exchequer  of  Jews. 
In  the  following  year  (1212),  a  formal 
decree  of  deposition  was  issued  by  the 
Pope:  '■''Papa  Heuteiitiuliter  di-fiitirit, 
id  rex  Amjlorum  Johannes  a  soliu  rajni 
deponeretur,  el  (dins,  I'apa  procurante, 
euccederct  qui  diijnior  haheretur.  Ad 
hrijuH  quoqtie  gcntenti.v  exccui  ioiiani 
scripKit  Dominus  I'apa  potentissimo 
Jletji  Fruncuruvi  riiilijqiu,  quatciius  in 


remissioncm   omnium   suorum  pircami- 
uuni    huHC    lahortia    asminteret"   (!Mat- 
thew   Paris,   1(;2).      King    Philip    and 
the  French  nobility  accejited  the  com- 
mission   with    enthusiasm,    and    war 
preparations    conmienced    in    France, 
which  gave  a  prospect  of  a  repetition  of 
the   events  under   "William    the   Con- 
queror.    The  fttidal  summons  of  John 
on  the  other  side,  brought  togetiior  in 
England  an  army  of  (JO,(JOO  men  ( Jlat- 
thew    Paris,    l(JU),   which    had    to   bo 
partly   disbanded   on   account   of  the 
want    of    provisions.      But,    like    au 
electric  spark,  a  connnon  consciousness 
of    the    unworthine-ss    of   this    King 
flashed  through  the  assembled  masses. 
John  himself  felt  this.     Fear   of  the 
French    military    power,   and  of   the 
temper  of  his  own  vassals  determined 
him  to  imconditional  submission.     Oa 
the  IHth  May,  1218,  the  formal  treaty 
witli  the  ])apal  legate,  Tandulfus,  was 
brought  to  a  coni'lusion,  in  accordance 
with  the  papal  instructions  (Kynur,  i. 
2,  p.  54).     Two  days  later,  on  the  LOth 
May,  1213,  John   resigned  his  ciowu 
and  his  kingdoms  into  the  hands  of  the 
Pope,   surrendering   "to    the    Church 
and  the  Pujie  his  kingdoms  of  England 
and    Ireland,    to    receive   th.-m   again 
from  the  Church  as  a  feudal  vas.-al  " 
(Kymer,  i.   2,  p.  57 ;    Matthew  Paris, 
IGl).     Stephen  Langton,  Archbishop 
and    Primate,   makes   his    entry    into 
England,  takes  possession  of  the  .Vrch- 
bisiiop's  see,    and    absolves    the  King 
from  the  sentence  of  e.xconuuunication. 
The  negotiations  as  to  the  removal  of 
the  inteniict  and  tlie  compensation  to 
the  Church,  are  protracted  for  a  con- 
siilerablo  time  longer,  until  the  crisis 
enils  in  jMagua  Charta. 
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CHAPTER  XYI. 

-CTfjc  eTiiria  lUgis— '(TIjc  C^rcat  Officers  of  tljc  Hcnlm. 

The  Norman  government  of  the  kingdom  rested  upon  a 
combination  of  the  relations  of  the  military,  judicial,  police, 
financial,  and  ecclesiastical  authority ;  consequently  its 
central  point  was  found  in  the  person  of  the  Iving.  The 
Norman  feudal  phraseology,  which  after  the  Conquest  pervaded 
all  departments,  introduced  for  the  above  the  appellation 
Curia  Rec/is,  which,  corresponding  to  the  social,  military, 
judicial,  and  administrative  position  of  the  Crown,  may  signify 
according  to  the  context : 

The  Cnria  considered  as  (1)  the  Norman  Court  Day ; 
(2)  the  Eoyal  Court  of  Justice ;  or  (3)  the  whole  Government 
of  the  realm. 

I.  ^!)C  Curia  constlicicti  as  tijc  Xorman  (Conxt  Dans.  The 
Conqueror  was  exceedingly  fond  of  pomp  and  splendour. 
"  Thrice  a  year  he  wore  his  crown,  so  often  he  was  in  Eng- 
land ;  at  Easter  he  wore  it  at  Winchester,  at  Whitsuntide  at 
Westminster,  and  at  Christmas  at  Gloucester ;  and  there  were 
gathered  about  him  all  the  magnates  throughout  the  whole 
of  England — Archbishops  and  Bishops,  Abbots  and  Earls, 
Thanes  and  Knights  "  (Chron.  Sax.  a.d.  1086).  This  account 
of  the  Saxon  Chronicler,  often  varied  by  contemporaries,  is 
the  pith  of  all  that  we  know  about  the  curia  in  this  sense. 
When  the  festivities  were  passed  over,  this  was  likewise 
chronicled:  ''hoc  anno  corona  sua  non  indutus  est''  (Chron. 
Sax.,  A.D.  1111) ;  similarly  if  he  held  his  court  at  Christmas 
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only  (a.d.  1114).    Of  course  the  pomp  of  the  Norman  coiu't 
had  mcreased  greatl}'  since  the  Conquest.     We  know  that  the 
Dukes   of  Normandy  held    a   court  three   times  a  year,    at 
Easter,  Whitsuntide,  and  Christmas,  and  united  with  it  ex- 
chequer and  judicial  business.  These  courts  were  accordingly, 
among  the  Normans,  customary  festivals,  and  were  therefore 
called  in  England  also,  "  curise  de  more.'"     They  were  to  the 
subjects  sometimes  an  occasion  of  pride  and  display,  and  at 
others,  of  national   antipathy   and  painful   remembrance  of 
the  past.     The  Conqueror  evidently  wished  to  accustom  his 
subjects   to   the   personal   government    of  their  "legitimate 
ruler."     The  oppressed  Saxons  saw  here  at  first  some  few  of 
their  own  race,  and  might  have  imagined  the  assembly  to  be 
the  time-honoured  Witenagemote.     Perhaps  the  summons  to 
it  was  issued  by  royal  writ,  generally  to  the  possessors  of  the 
same  lordships  and  bishops'  demesnes  as  in  the  Anglo-Saxon 
period  (Chron.  Sax.,   a.d.   1023).      Many  a  proud   Norman, 
with    his   princely   retinue,    would    see    in    the    assembly    a 
Norman  '^ cour  de  haronic;''  but  the  Conqueror  had  taken 
care  that  it  should  be  neither  the  one  nor  the  other.     The 
curia    was    rather,   according  to   all   authentic   information, 
simply  a  court  festival,  the  splendour  of  which  was  intended 
to   compensate  the  greater  feudal  tenants   for  the   want   of 
political  power  and  importance  ;  as  in  later  times  under  the 
French  " ancien  regime."     "The  royal  order,"  says  William 
of  Malmcsbury,  "  summoned  all  magnates  to  the  '  curia  de 
more,'  that  the  emissaries  of  foreign  nations  should  marvel 
at  the  splendour  of  this  throng  and  the  pomp  of  the  festivals." 
This  phenomenon  has,  at  first  sight,  something  startling 
in  it.     William  the  Conqueror  had  passed  from  a  dukedom 
with  legislating  diets,  to  a  kingdom  with  a  legislating  Witen- 
agemote.     In   both   countries  powerful   estates  limited  the 
royal  power  in  important  respects.     But  the  Norman  diets 
were  not  based  upon  written  and  traditional  constitutional 
documents,  but  upon  the  usage  of  the  law  coui'ts  and  upon 
the  custom  of  the  country.     What  the  Norman  Crown  vassals 
found  in  England  was  not  the  eii.stomary  law  of  their  own 
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country  ;  and  the  throng  around  the  Norman  Sovereign  was 
to  the  Anglo-Saxon  Tlianes  no  longer  their  national  assembly. 
Tlio  Anglo-Saxons  no  longnr  found  a  place  in  the  council 
of  the  King,  but  only  a  tolerated  existence  in  the  position  of 
under-vassals,  which,  under  the  system  of  the  feudal  social 
degrees,  excluded  them  even  from  being  tenentes  in  capite. 
For  the  Normans,  in  another  direction,  the  precedents,  upon 
which  the  old  law  of  the  "Witenagemote  rested,  were  not  "the 
rights  inherited  and  liberties  guaranteed  from  the  days  of 
tlu'ir  forefathers."  To  both  nations  had  been  promised  the 
continuance  of  their  hereditary  common  law ;  but  from  the 
thrusting  together  of  two  nations  and  two  constitutions,  there 
resulted  a  neutralizing  of  both,  and  the  necessity  of  a  reno- 
vation for  each.  As  the  old  constitution  was  merely  a  com- 
bination of  the  relations  in  which  the  royal  power  stood  to  the 
landed  interests  in  the  army,  law  court,  preservation  of  the 
peace,  finance,  and  Church  ;  so  the  new  one  could  onl}'  form 
itself  from  the  new  relations ;  and  these  had  in  every  de- 
partment led  inexorably  to  a  method  of  government  by  royal 
ordinances,  and  to  unlimited  sovereign  rights  of  the  King. 
We  will  once  again  summarize  these  stages  of  development. 

In  the  department  of  the  military  organization  the  personal 
summons  of  the  King  had  taken  the  place  of  the  decrees  of 
the  national  assembly  touching  war  and  peace.  Through  the 
feudal  system  the  old  relation  of  jiersonal  service  had  become 
the  only  valid  one ;  the  feudal  vassals  do  their  service  intra 
et  extra  regnum  on  the  personal  summons  of  the  feudal  lord, 
in  the  department  of  the  judicial  system  the  Conqueror 
begins  with  the  promise  to  allow  the  "  Leges  EdnarcU  "  to 
continue.  This  was  the  concession,  which  even  the  mighty 
Emperor  Charlemagne  was  obliged  to  make  in  fact  and  in 
law  to  the  peoples  of  his  empire,  viz.  the  retention  of  their 
hereditary  common  law,  which  was  to  suffer  no  change 
through  mere  ordinances.  "William  might  indeed  deliberate 
with  his  Norman  nobles  upon  the  promise  he  had  made  ;  but 
the  "legitimate"  successor  of  Eadward  could  not  make  the 
confirmation  of  the  rights  of  his  Saxon  subjects  dependent 


The  Curia  Regis — The  Great  Officers  of  the  Realm.    249 

ujjon  their  ''  consent."  The  same  situation  repeats  itself 
whenever  collisions  between  the  laws  of  both  nations  occur, 
which  for  similar  reasons  must  be  decided  by  the  King.  From 
generation  to  generation  the  precedents  accumulated,  arising 
fi'om  this  situation. 

In  the  department  of  the  preservation  of  the  peace,  the  Con- 
queror commences  his  legislation  with  a  decree  which  protects 
the  lives  of  his  Normans  by  a  fine  for  murder  of  forty-six  marks, 
against  which  the  Normans  were  certainly  not  desirous,  nor 
the  Saxons  able,  to  raise  any  objection.  This  situation  re- 
peated itself ;  the  police-control  naturally  devolves  upon  the 
possessor  of  the  absolute  military  and  judicial  powers. 

In  the  financial  department  the  King  needed  the  acquies- 
cence of  the  Normans  with  regard  to  the  old  revenues  of  the 
Anglo-Saxon  kings  as  little  as  he  required  that  of  the  Anglo- 
Saxons  to  the  new  feudal  income.  But  the  main  point  was, 
that  the  new  revenue  flowed  in  copiously-,  and  that  in  the 
auxilia,  tallagia,  and  sciiUiriia,  a  new  current  income  was  peri- 
odically raised  as  need  required,  and  one  which  sufficed  for 
generations  for  all  the  King's  necessities. 

In  the  department  of  the  Church,  the  Anglo-Saxon  King 
had  the  right  of  appointing  the  prelates,  and  the  right  to 
give  or  withhold  his  consent  to  the  resolutions  of  the  Councils  ; 
the  feudal  constitution  subjected  the  same  persons  to  yet 
more  extensive  rights  ;  the  enforcement  of  military  discipline, 
sequestration,  and  forfeiture  of  all  real  estates. 

As  all  these  legal  relations  conduced  to  an  absolute  rule, 
so  the  same  result  was  brought  about  by  sundry  social  condi- 
tions, arising  from  the  dissension  existing  between  the  nation- 
alities. These  dissensions,  from  the  lower  strata  upward, 
pervaded  and  loosened  the  bonds  of  societ}'  in  the  counties, 
and  consequently  deprived  the  great  vassals  of  tlie  support 
of  those  below  them.  There  were  certainly  about  the  same 
number  of  great  landlords  as  in  the  Anglo-Saxon  times,  out- 
wardly more  brilliant  and  pretentious;  but  without  the  in- 
ternal union  among  tliemselves  which  is  the  root  of  political 
power  and  liberty.      There   was  the  most  splendid  court  in 
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Cliristeiulom,  at  which,  in  a  long  and  brilliant  cavalcade,  the 
rich  Norman  lords  and  prelates  appeared  from  time  to  time, 
followed  by  thoir  undcr-vassals  and  retinues,  with  the  colours 
and  distinctive  badges  of  their  lords.  There  were  the  same 
elements  of  possession  upon  which  in  former  days  was  based 
the  Witenagcmotc  that  had  degraded  Eadward's  authority  to 
a  sliadowy  rule.  In  spite  of  all  this,  the  Norman  kings  rule 
the  land  by  means  of  writs  and  letters  of  privilege,  they 
appoint  or  depose  year  after  year  their  bailiffs  in  the  counties, 
and  assemble  their  tenants  and  prelates  at  parades  and  court 
festivals  without  allowing  them  any  influence  but  that  derived 
from  revocable  offices  and  commissions.  The  Norman  grandees 
lacked  the  support  which  was  the  life  of  the  dj-nasties  on  the 
Continent ;  because  their  estates  were  scattered  and  severed, 
and  their  men  divided  by  national  antipathies.  Their  Norman 
under- vassals  are  at  first  persons  hastily  collected,  their  Saxon 
under- vassals  yield  reluctant  service  to  a  lord  who  has  been 
forced  upon  them,  and  the  Saxon  joopulation,  as  a  whole, 
retains  for  generations  its  dislike  to  the  whole  body  of  the 
intruders.  The  conjunction  of  these  relations  brought  about 
irresistibly  the  decomposition  of  the  older  political  rights, 
although  these  had  a  deep  historical  foundation.  (1) 

(1)  The   Norman   Court-days   have  in  a  fortunate  case,  a  petty  Crown  vassal 

heeti  tlie  subject  of  a  party  controversy  with  a  few  hides  of  land,  but  who,  in 

from  dirt'erent  points  of  view.     In  the  tlie  spirit  of  lieraldry,  must  have  been 

time  of  the  Stuarts  it  became  important  a  "lord,  liereditary  noble,   and  coun- 

to  oppose  the  highly  csiilted  right  of  cillor  of  the  Crown,"  iu  order  to  figure 

the  kinjjsliip  "jure  divino"  by  an  at  as  an  ancestor  of  equal  rank   at  the 

least  eijually  ancient  genealogical  tree  top   of  the    pedigree.      Just  as  inter- 

of  imrlinment.     The   indetiuite   testi-  ested  are  our  political  parties  of  to-day 

mony    given    by    historians,    severed  in  setting  up  an  old  pedigree  for  par- 

from  its   connection,  was   accordingly  liament.     A  view,  very  widely  propa- 

rcarranged    in   such    a   way   tliat  the  gated  at  the  time  of  the  Reform  Bill, 

words "  rtir/rt," '•ro;ic//nnH,"  and  "  co/j-  represented    the    Norman    crown    as 

HIiiim"  were  made  to  mean  '*  legisla-  perfectly    dependent    on    parliament, 

tivo  and  tax-granting  national  assem-  This  line  is  taken  by  Allen's  treatise, 

blies."  which  was  received  with  great  appro- 

These   "armed   parliaments."    with  bation   {Ediiihunjh   Bn-ior,   vol.   3.5): 

their  gleaming  helmets,   shields,   and  "Tlie  name,  and  probably  also  the  con- 

ninrtial   parades,  were  also  an  object  stitution  of  the  Anglo-Saxon  national 

of  interest  to  the  students  of  heraldry.  assembly,  was  changed  at  the  coming 

It   is  part  of  the  special  business  of  of  the  Normans :  but  its  functions  re- 

the  herald's  oflice  to  find  for  a  newly  mained  the  same,  and  continue  so  in 

cnntcd    lord,    some    remote    ancestor,  our  parliament  of  to-day." 
wiio  wa?  perhaps  an  uuder-vassul,  or,  Tlic  idea  inil  forward  by  antiquaries 
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The  documentary  history  is  iu  barmoii}'  with  this.  Tiiere 
exist  actually  no  laws  of  this  period  which  have  proceeded 
from  the  initiative  and  the  free  deliberation  of  estates  of  the 
realm.  The  formula  found  in  one  or  two  cases,  "  consiUo  et 
consensu  haronum  meorum"  will  be  referred  to  later,  and  apart 
from  this.  The  so-called  laws  of  William  I.  are  really  pro- 
clamations, charters,  and  official  commands,  as  is  seen  at 
once  in  the  style,  "prtecipio,'"  '^  prohihco'' — the  King  wills, 
orders,  decrees.  Even  if  sometimes  a  plural  occurs,  a  "  sta- 
tuimns,"  "  voluinms,''  " 2)rieciplimis,"  we  cannot  infer  from  this 
the  action  of  a  deliberative  assembly.  Under  "William  II. 
also,  such  decrees  do  not  occur ;  he  does  not  even  appear 
to  have  summoned  an  assembly  to  ratify  his  doubtful  claim 
to  the  crown.  Henry  I.  certainly  begins  his  reign  with  a 
charter  in  which  he  promises  much,  the  pith  of  which  lies  in 
these  words  :  "  I  give  you  again  the  laws  of  my  father;  that 
is,  the  laws  of  Eadward,  wdth  the  changes  which  my  father 


of  a  feudal  Estate  of  the  Crown  vas- 
sals, overlooks,  in  the  tirst  place,  the 
social  disparity  between  half  a  tliou- 
saiid  petty  Crown  vassals  and  the 
princely  earls  and  preat  lords,  whom 
William  had  enfeoft'ed  as  tmentes  in 
rapit''.  The  great  political  fact  is 
furtlier  overlooked  that  the  dependence 
of  the  King  upon  tlie  majority  of  his 
Norman  vassals  would  iiave  brought 
about  tlie  most  rigorous  decrees  against 
the  riglits  of  the  tSaxoii  population, 
■which  still  formed  a  great  portion  of 
the  feudal  army,  the  numerical  majo- 
rity in  the  slatf  of  the  Church,  and 
the  greater  part  of  tlie  whole  population 
of  tlio  nation.  So  long  as  dissensions 
continued  between  the  "  Francigciuo  " 
and  the  "  Angli,"  the  carrying  out  of 
tlie  promises  made  to  tlie  Anglo-Saxon 
portion  of  tiie  community  could  not 
possibly  take  place  under  a  legislative 
assembly  of  Nomiuns.  In  conse- 
quence of  this  arbitrative  position,  no 
monarch  since  Charlemagne,  was  ever 
80  favourably  situated  as  the  Con- 
queror for  thoroughly  organizing  his 
empire  on  a  unitbrm  system.  Wil- 
liam I.,  and  both  his  sons,  show  a 
practical  understanding  and  an  inex- 
orable persistency  in  dealing  with  this 


question,  such  as  are  rarely  found  in 
history  in  conjunction  with  so  many 
favourable  circumstances.  Once  set 
on  foot,  this  system  of  government 
strengtiiened  and  developed  its  maxims 
througli  tlie  medium  of  its  jirofessional 
oflicers.  The  old  custom  of  Normandy 
was  indeed  considered,  but  was  never 
the  decisive  element  where  royal  powers 
atid  liiumcial  interests  were  concerned. 
The  Norman  i:,''7( ('«/»/»;•  certainly  eoni- 
bined  the  court  assemblies  with  busi- 
ness. After  the  festivities  were  over, 
it  was  the  custom  to  proceed  to  the 
account  table  and  bring  in  order  what 
was  owing  to  the  lord.  But  in  Eng- 
lanil  a  regular  connection  is  not  per- 
ceptible, 'i'he  Exchetjucr  is  fmm  the 
first  a  fixed  olliciul  body  with  its  own 
course  of  business  procedure ;  its  two 
principal  Terms  do  not  tally  with  the 
periofl  of  the  court  days,  and  a  sum- 
mons of  those  iVoin  whom  accounts 
were  due  to  the  court  festival  was 
never  dreamt  of.  In  the  same  manner 
the  four  law  Terms  of  the  English 
courts  of  law  do  not  tiilly  with  the 
pirio<ls  of  tho  ''un'a  </<■  viorf,  and  this 
is  external  evidence  thut  the  lat<r 
course  of  judi<Mal  business  did  not  pro- 
ceed from  Ihe  Norman  court  davs. 
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has  made  with  the  coii.soiit  of  the  vassals,"  wherein  the 
one-sided  character  of  the  proclamation  is  distinctly  pro- 
minent. Under  Stephen  a  similar  charter  was  issued,  and 
nothing  more.  Under  Henry  II.  the  Assizes  of  Clarendon 
and  Northampton  contain  the  first  beginnings  of  a  legislation 
with  assemblies  of  notables,  but  these  tokens  again  disappear. 
Under  Pvichard  I.  and  John  we  find  again  only  instructions  to 
ofiicials  as  to  their  duty,  and  charters.  The  careful  investiga- 
tion made  by  the  recent  committee  of  the  Upper  House  upon 
the  subject  of  the  peerage,  has  led  to  the  definite  conclusion 
that  under  "William  I.  and  William  II.  nothing  can  be  dis- 
covered to  show  the  existence  and  constitution  of  a  legislative 
assembly ;  but  that  the  charters  of  Henry  I.,  Stephen,  and 
Henry  II.,  showed  that  the  promise  of  the  continuance  of  the 
laws  of  Eadward  had  been  regarded  as  the  "right  of  the 
country ;  "  and  that  it  might  be  thence  concluded  that  there 
existed  a  sort  of  legal  constitution,  of  which  a  legislative 
assembly  gathered  together  at  least  for  certain  purposes, 
formed  a  portion ;  and  that  special  one-sided  arbitrary  im- 
posts were  regarded  as  infringements  of  the  rights  of  the  sub- 
ject (Peers'  Report,  i.  36,  42).  The  chief  question,  how  such 
an  assembly  was  composed  and  limited,  as  well  as  the  question 
touching  the  revocability  or  irrevocability  of  the  royal  charters 
and  letters  of  grace,  is  not  here  dealt  with.  But  the  really 
important  part  of  that  view  lies  probably  in  this  point,  that 
even  the  Conquest  was  neither  desirous  nor  able  to  abolish 
the  highest  principle  of  all  Teutonic  constitutions,  viz.  that 
the  lex  terras  cannot  be  altered  by  despotic  command,  but 
only  with  the  consent  of  the  representatives  of  the  nation; 
"  Icr  ex  consensu  j^opi'li  fit  et  consensu  et  constitutione  regis  " 
(edit.  Pistense,  sec.  6),  '^  ut  neque  principes  nee  alii  quilibet  con- 
st if  iitiones  vcl  nova  jura  facere  possint,  nisi  meliorum  et  mnjoruni 
terrie  consensus  }>rimitus  Jtaheatur  "  (Reichstag  at  Worms,  1231). 
In  times  of  necessity  and  peril  the  Conqueror  also  was 
obliged  to  pay  regard  to  this  national  feeling,  which  can  be 
clearly  traced  throughout  our  thousand  jears  of  German 
histcry.     When  he  cut  most  deeply  into  the  existing  "law  of 
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the  land  "  by  the  separation  of  the  spiritual  from  the  temporal 
courts  of  law,  and  by  their  subordination  to  the  "  Ciuioms  ct 
leges  episcopales,"  he  added,  out  of  respect  for  the  nation  and 
the  Church,  that  this  was  done  "  communi  concilio  episcoporam 
et  ahhatum  et  omnium  principum  regni.''^  This  absolute  sove- 
reign will  certainly  did  not  exclude  the  idea  that  the  optimates, 
who  were  assembled  at  the  court  day,  should  be  heard  and 
their  opinion  asked  in  important  enactments.  Naturally  this 
was  done  in  the  case  of  measures  afi'ecting  the  whole  of  the 
common  law,  as  for  example  the  decree  in  4  William  1., 
which  confirms  and  modifies  the  laws  of  Eadward  the  Con- 
fessor. In  the  charter  which  held  out  so  many  promises  at  the 
commencement  of  his  reign,  Henry  I.  declares,  in  this  spirit, 
that  those  additions  were  made  b}^  his  father  "  consensu 
hnronujii."  But  the  purely  deliberative  character  of  the 
estates  of  the  realm  is  also  seen  in  the  formula.  In  the  solo 
existing  political  act,  in  which  William  the  Conqueror  speaks 
of  the  *'  consensus  episcoporum  et  ])rincipum,"  he  confines 
himself  to  inserting  this  assurance  into  the  decrees  which 
he  issues  to  his  magistrates.  In  like  manner  Henry  I.  in 
his  charta  confines  himself  to  the  assurance  that  the 
*'  emendationes  legum  Eduardi"  were  made  "  c(nisensu  haro- 
iinni.'"  For  more  than  a  century  the  many  hundred  signa- 
tures of  the  prelates  and  magnates  disappeared,  by  which  in 
the  Anglo-Saxon  times  the  resolutions  of  the  realm  were 
confirmed  and  attested.  No  one  has  the  right  to  inquire  who 
was  summoned  to  such  a  c<))isiliiini,  no  one  has  a  right  to 
attest  such  resolutions.  The  declaration  made  by  absolute 
royal  authority,  that  the  "  meliarrs  tcn-fe''  were  present,  is 
regarded  as  sufilcient  in  form  and  fact.  Promises  that  the 
magnates  should  give  their  consent,  and  guarantees  for  these 
promises,  begin  only  after  Magna  Charta.  On  the  appoint- 
ment of  high  prelates  the  whole  of  the  assembled  notabk-s  are 
also  heard  in  council ;  when  contemporary  accounts  allude 
to  the  business  of  the  curiu  dr  more,  this  is  their  ordinary 
topic;  but  3^et  this  only  signifies  that  the  King  appoints  tlie 
prelates  after  hearing  the  "pro"  and  the  "con."     For  in- 
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stance,  Stephen  at  Easter  1136,  holds  a  gnirrale  rousiliiim 
in  the  presence  of  eighteen  hishops,  and  a  Hke  number  of 
secular  lords,  and  issues  a  charter  for  the  appointment  of  the 
Bishop  of  Bath:  " mdlieutihiis  ct  coUati(hnitihiis  omnibus  fidrlihus 
mcis  his  siiJiscriptis."  Upon  a  new  accession  to  the  throne,  or 
at  the  knighting  of  the  eldest  son,  an  especially  brilliant 
company  probably  assembled,  which  might  be  described  as  an 
extraordinary  court  day.  Such  a  one  was  that  of  108G,  which 
William  I.  summoned  towards  the  close  of  his  reign,  for  the 
purpose  of  reviewing  the  feudal  militia  and  receiving  the 
feudal  oath  from  the  vassals.  Such  deliberative  estates 
could  certainly  by  a  mere  change  in  their  degrees  of  power 
again  become  legislating  bodies.  But  even  for  this  the 
external  form  was  wanting  from  the  time  when  the  Norman 
kings,  perhaps  from  fear  of  such  a  result,  began  to  discontinue 
the  periodical  court  day.  Already  under  Henry  I.,  the  curia 
de  more  was  no  longer  regularly  held.  During  the  grievous 
confusion  in  Stephen's  reign  it  completely  ceased :  "  Jam 
quippe  curias  solcmnes  et  ornatus  Regii  sccmaiis  ab  antiqiui 
serie  descendcns  prorsus  evamierant"  (Huntingdon  and  Chron. 
Norm.,  A.D.  1139).  They  never  revived  in  the  old  periodical 
manner.  For  the  deliberations  of  the  king  with  his  opti- 
mates  a  body  had  therefore  to  be  formed  in  a  new  fashion, 
and  one  which  could  attach  itself  to  the  administrative 
system  and  the  existing  grand  offices.  The  constitutional 
rights  of  the  English  parliaments  have  in  the  course  of 
centuries  been  so  legitimately  and  honom-ably  acquired,  that 
they  do  not  need  any  invented  pedigree.* 

*  A  combination  of  State  business  appointed  from  tlieir  numbers ;  but  of 

with  the  great  festival  gatherings  eer-  a  constitutional  right  of  asstiit  to  acts 

taiiily  resulted  from  the  nature  of  the  of  legislation  there  is  nowhere  a  trace, 

btute,  and  is  also  occasionally  expressly  On  the  occasion  of  the  aL-cession  of  a 

mentioned.      "  Feradis   irjiiur  fe!>tii-i-  king,  and  at  his  coronation,  a  form  of 

oribus   dicbiis,   divtrsorum    ne(iociorum  election  or  acclamation  was  retained, 

caui'X  in  medium  duci  ex  more  coepe-  anil  continued  as  a  very  ancient  cere- 

runt "  (Eadmer,  pp.  '61,  39,  102).     But  mony,  but  it  had  certainly  no  greater 

we  find  all  such  mentions  confined  to  significance  at  this  period  than  in  the 

the  fact,  that  the  nobles,  assembled  at  Anglo-Saxon  (Eadmer,  p.  31).      Tiie 

the  court,   were   asked  their  opinion,  remaining  instances  of  an  association 

war  or  ehurch  matters  were  discussed  of  Stale  business  with  the  court  days 

with  them,  and  judicial  commissions  are    priucipally    the   following  :    a.d. 
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11.  SIjc  dTurtfl  mcgfs  ns  a  (iTonstttutional  (Tcntral  Court  of 
lidSii  would  uaturally  have  combined  with  a  Norman  parlia- 
ment, if  such  an  institution  had  existed,  after  the  fashion 
of  the  Anglo-Saxon  Witenagemote.  The  function  of  a  court 
of  law  was  and  remained  the  very  kernel  of  every  Germanic 
form  of  constitution ;  judicial  proceedings  formed  the  current 


1070,  when  the  subjection  of  ecclesi- 
astical property  to  the  feudal  burtleus 
was  decided  upon  (Matthew  Paris,  a.d. 
1070,  whose  statenient,  however,  is 
for  jjood  reasons  called  in  question  by 
Stubbs)  ;  in  the  same  year  the  hi  aring 
of  a  lawsuit  between  tiie  Archbisliop 
of  York,  and  the  Bishop  of  Worcester 
occurs ;  a.d.  1096,  the  hearing  of  a 
duel  accusation  brouglit  by  Geott'rey 
Bainard  against  William  Count  of 
Eu;  A.D.  IIOG,  proceedings  relating  to 
the  reunion  of  Normandy;  a.d.  1107, 
for  the  regulation  of  ecclesiastical  dis- 
putes ;  a.d.  1123,  for  the  appointment 
of  the  primate;  (a.d.  1124,  a  "witen- 
agemote" at  which  forty-four  thieves 
were  hanged,  was  certainly  not  a 
court  assembly,  but  an  extraordinary 
legal  assize)  ;  a.d.  1136,  under  Stephen, 
for  the  ratification  of  tlie  election  of 
the  Bishop  of  Bath  :  the  charter  drawn 
up  on  tills  matter  concludes  witli  the 
■words  :  "  audientibus  ct  coUaudaidihus 
omnibus  fideJibus  meis  his  subscriptis, 
apud  Westmonasterium  in  fieiierah's 
coiicilii  cdcbratione  et  Pasrhalis  /o^t 
solcnniUde  hoc  actum  est,"  etc. :  there 
were  present  thirteen  English  and 
five  Norman  prelates,  the  chancellor, 
tliree  earls,  two  constables,  four  court 
ollicers,  and  six  barons;  a.d.  11.5.5,  at 
the  proclamation  of  the  two  sons  of 
llenry  II.  as  successors  to  the  throne; 
a.d.  1164,  the  extrannliiiary  Assizes 
of  Clarendon  and  Northamjitou  are 
special  gatherings  of  notables,  in  con- 
sequence of  the  peculiar  state  of  the 
ecclesiastical  controversy.  The  older 
polemic  treatises,  such  as  Petyt's 
"  Rights  of  tlie  Commons  As.-erteil," 
Brady's  Tracts,  etc.,  treat  all  such 
concilia  as  legislative  Norman  parlia- 
ments. In  modern  times  tiie  "  Edin- 
burgh Review"  has  rci)eutedly  leciu'reil 
to  tills  view,  llallani,  on  the  otlier 
hand,  is  soniewhut  reserved,  "Middle 
Ages,"  Note  X.    In  tlie  "  Peers'  RriMut 


on  the  dignity  of  a  Peer,"  the  question 
is  treated  with  critical  caution  and 
legal  perspicuity.  An  authentic  digest 
of  all  tlie  notices  of  concilia,  from 
the  Conquest  to  Jlagna  Charta,  is 
given  by  Parry,  "The  Parliament  and 
Councils  of  England,"  Londtui,  18  Hi, 
pp.  1-23,  in  which  tiie  uncertainty  and 
informality  of  these  assemblies  and 
deliberations  is  made  perfectly  clear. 
The  most  recent  historian,  "  L$ishop 
AV.  Stubbs,  treats  of  the  Assizes,  i. 
356-3.5S,  369,  376,  repeatedly  both  in 
his  "  Constitutional  llistory,"  and  in 
his  "Select  Charters."  But  whilst  in 
one  passage  he  confesses  to  the  purely 
"  nominal  "  character  of  this  co-opera- 
tion, in  which  only  the  theory  and 
form  of  a  national  assembly  are  re- 
tained in  memory  of  an  old  Germanic, 
jjolitical  idea  (Hist.,  i.  356,  Char- 
ters, 17),  in  other  passages  the  tradi- 
tional ideas  as  to  the  Norman  jjarlia- 
nunts  are  repeated  without  material 
alteration  (Hist.,  i.  27(j,  Charters,  ii. 
23,  and  in  other  places).  Against  the 
direct  evidence  that  in  the  Norman 
period  the  royal  ri^dit  of  decreeing  ex- 
liaustively  contrnlkd  all  department.4 
of  the  (rovcrnment,  a  constitutional 
lawyer,  like  the  author  of  the  great 
Upper  House  Rej)ortH  on  the  Peerage, 
might  perhiips  endeavour  to  bring 
counter  evidence.  But  the  mere  repe- 
titinii  of  tln'  traditional  assertions  can- 
not 1(0  received  as  a  counter  jiroof. 
Still  less  is  the  question  suited  t<i 
elaborate  discussions  in  essays  and  in 
the  daily  jiress,  even  though  they  bo 
received  with  never  so  much  "appro- 
biitidii."  An  acciinite  history  of  the 
Anglo-N'oriiian  period  is  impossible, 
if  all  the  rights  which,  laboriously 
advancing  step  by  step,  have  been  ac- 
(luired  tor  the  jiopular  representation, 
are  by  a  liction  presupposed  us  already 
existing. 
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business  of  every  national  assembly.  An  object  for  this  judi- 
cial activity  existed  beyond  doubt,  for  the  "  Leges  Eduardi  " 
comprehended  the  old  jurisdiction  of  the  "  King  in  the  ^Viten- 
agemotc  "  in  cases  of  a  defvctus  justiciie,  of  denial  of  justice, 
and  of  a  claim  for  justice  against  overpowerful  persons.  This 
department  was  now  even  extended  by  the  reservation  of  royal 
jurisdiction  over  Crown  fiefs,  and  by  further  reservations  in 
civil  and  criminal  causes.  But  the  traditional  mode  of  hold- 
ing a  King's  court  in  the  Witenagemote  had  become  inappli- 
cable. The  Norman  lords,  whom  the  King  now  gathered 
about  him,  might  represent  many  things  ;  but  they  were 
not  the  "  AVitan  of  the  country,"  the  highest  bearers  and 
depositaries  of  the  Anglo-Saxon  common  law.  For  all  the 
highest  decisions  according  to  the  "Leges  Eduardi,"  they 
were  altogether  incompetent.  The  King  could  not  declare 
any  body  of  Norman  lords  a  permanent  central  court  of  law 
without  proclaiming  a  jus  iniqiium  as  a  principle  for  the 
country.  Equally  inapplicable  was  the  kind  of  court  custom- 
ary on  French  soil.  Had  it  been  possible  to  constitute  a  great 
princely  feudal  court,  like  those  which  sprang  up  in  France 
around  the  great  ducal  families,  this  would  certainly  have 
been  to  the  interest  of  the  Crown  vassals ;  for  out  of  such  a 
"  coar  de  Ixtronic  "  a  political  body  of  great  importance  would 
have  immediately  arisen,  of  whose  enactments  the  history  of 
this  period  would  have  had  much  to  narrate.  But  the  Crown 
vassals,  more  than  five  hundi-ed  in  number,  were  entii'elj'  un- 
suited  for  such  a  purpose.  The  Norman  Eorls  and  great 
vassals,  in  their  almost  princely  position,  would  never  have 
thought  of  regarding  a  few  hundreds  of  Norman  horsemen 
and  upstarts  as  their  equals  simply  because,  by  holding  a 
single  estate,  these  men  had  become  tenentes  in  capite,  or 
immediate  soldiers  of  the  King.  Even  in  the  thirteenth 
Century  the  creation  of  such  a  "  peerage "  utterly  failed. 
Such  an  informal  body  would  have  lacked  also  the  necessary 
legal  qualities  ;  for  the  judicial  decisions  involved  not  simply 
feudal  customs,  but  also  most  difiicult  questions  of  the  old 
common  law,   as  well  as  still  more  difficult  and  conflicting 
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questions  arising    between    the    *'  Leges    Eduardi "    and    tlie 
existing  feudal  law. 

For  obtaining  proper  legal  decisions,  there  was  accordingly 
nothing  left  but  a  small  selection  of  lawmen.  Among  the 
numerous  spiritual  and  temporal  vassals  a  number  of  suit- 
able and  experienced  men  might  be  found,  to  deal  with  each 
individual  case.  Among  more  than  live  hundred  vassals, 
who  were,  according  to  the  right  inherent  in  the  grants  of 
land,  certainly  in  form  pares  among  themselves,  the  selec- 
tion of  lawmen  took  of  itself  the  shape  of  a  commission  for 
individual  causes.  The  royal  appointment  moreover  clothed 
even  minor  vassals  with  the  requisite  authority.  The  great 
vassal  was  obliged  to  recognize  each  man  so  appointed  as 
a,  judge,  even  though  socially  he  would  never  have  recognized 
him  as  his  equal.  In  truth,  the  position  of  the  great 
feudatories  among  several  hundred  petty  ones  was  not  by 
any  means  pleasant,  and  hence  it  can  be  explained  why  the 
great  lords  preferred  submitting  themselves  to  the  judgment 
of  the  King  rather  than  to  that  of  a  miscellaneous  commission, 
which  never  inspires  confidence  in  its  administration  of 
justice.  Of  so  little  practical  value  was  this  "Judicium 
parium"  acting  by  commission,  that  in  later  times  Magna 
Charta  in  its  39th  article  mentions  the  "  judicium,  parium"  of 
the  "  liberi  homines,"  but  no  especial  "judicium  parium  "  of 
the  Crown  vassals.  To  this  was  added  the  fact,  that  the  great 
Norman  lords  found  small  pleasure  in  occupying  themselves 
with  legal  questions,  when  such  questions  did  not  concern 
their  native  law  and  their  feudal  customs,  but  only  the  local, 
and  legal  business  of  a  foreign  place.  Hence  most  of  them 
probably  preferred  the  military  pomp  of  the  court  days  to 
magisterial  duties  ;  to  many  of  the  lords  the  new  order  of 
things  was  so  distasteful  that  they  gave  up  their  fair  posses- 
sions on  English  soil  and  returned  to  the  Continent.  Still 
less  had  the  kings  an  interest  in  constituting  formal  judicial 
assemblies  from  the  vassals  at  court.  For  two  whole  centuries 
they  systematically  strove  against  the  creation  of  great  feudal 
euriw  in  the  counties,  until  they  attained  their  object  in  the 

VOL.  I.  s 
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statute  of  Marlebridge  by  forbidding  every  appeal  to  tbe 
greater  feudal  curiie.  For  political  reasons,  they  could  still 
less  tolerate  tbe  creation  of  a  central  "  cour  de  haronie.'* 
They  much  preferred  to  leave  to  a  pliable  administrative 
justice  all  decisions,  wbicb,  in  one  form  or  other,  could  be 
properly  referred  to  it.  Where  the  immediate  royal  right  to 
property,  or  a  dchitiun  regis,  was  concerned,  the  Exchequer 
decided  with  more  certainty  for  the  interest  of  the  King ;  and 
since  the  *' sedentes  ad  scaccariam"  were  also  Crown  vassals, 
and  also  tried  cases  in  judicial  form,  and  were  likewise  justices 
as  well  versed  in  the  law  as  the  members  of  a  specially  con- 
stituted judicial  commission,  the  position  of  the  Exchequer, 
as  a  "judicium  jKirium,"  could  not  formally  be  called  in 
question.  The  official  title,  "  haroncs  scaccarii"  was  perhaps 
originally  chosen  to  express  this  qualification  of  its  mem- 
bers to  pass  judgment  upon  the  Crown  vassals.  Where 
the  financial  system  was  not  concerned,  it  was  in  other 
respects  much  more  convenient  to  assign  the  Crown  cases 
reserved  to  the  county  courts ;  besides,  in  the  earlier  genera- 
tions it  was  not  possible  to  dispense  with  the  co-operation 
of  the  county  courts,  where  local  afl'airs  and  Saxon  customary 
laws  were  concerned.  The  Vicccomes  presides  over  the  trial 
by  a  royal  writ  with  his  lawmen  in  the  ordinary  manner,  but 
only  in  virtue  of  a  special  commission  :  "  liasc  dominica  2^f<i<-'it<i 
regis  non  pertinent  Vicecomitibus  sine  diffinitis  praslocutionibus  in 
Jirma  sua  "  (Hen.  I.  10,  c.  3).  It  was  not  until  the  time  of 
Henry  II.  that,  together  with  the  system  of  itinerant  judges, 
the  general  centralization  of  royal  justice  in  the  staff  of  the 
judges  took  its  rise.  (2) 

(2)  A  supreme  f.udal  court  was  estiiblished  in  consequence  of  the 
also  necessary  in  En-ilund,  since  tlie  scattering  of  the  great  feudal  posses- 
Crown  vassal  can  claim  to  be  judged  sions  throughout  several  counties,  so 
only  by  his  pares.  The  under  vassal  that  every  Crown  vassal  found  his 
can  never  sit  in  judgment  upon  his  pares  in  his  own  county,  and  also 
own  feudal  lord  (Hen.  I.  c.  32).  But  a  royal  Victcomes  or  commissioner 
if  on  the  Continent  a  standing,  or  at  among  the  vassals  of  the  Crown  as  the 
least  a  periodical  feudal  court  arose  repre.-entative  of  the  King.  According 
out  of  this  right,  this  was  only  in  con-  to  this  arrangement,  the  county  court 
sequence  of  the  diflerent  territorial  was  the  regular  forum  of  the  Crown 
institutions  which  existed  there.  In  vassals,  and  so  the  personal  suit  of 
England  the  JudiriuDi  parium  became  court  owed  by  all  temporal  and  spiritual 
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With  these  views  the  historical  evidence  also  tallies.  We 
find  the  royal  judicial  control  only  exercised  in  the  form  of 
commissions,  and  then  only  in  those  comparatively  few  cases 
where  actions  were  brought  by  the  most  powerful  and  favoured 
vassals  of  the  Crown.  In  all  cases  of  which  we  have  record 
these  commissions  are  of  such  a  temporary  character  in 
respect  of  their  personal  composition,  form,  and  principles, 
that  the  idea  of  a  permanent  coui-t  of  justice  of  Norman  peers 
would  never  have  arisen  from  historical  testimony,  if  it  had 
not  been  thought  necessary  to  interpolate  the  missing  pieces 
of  evidence  from  institutions  of  the  Continent  and  of  later 
centuries.  Under  William  I.  a  dispute  between  the  Bishop  of 
Eochester  and  a  sheriff  was  referred  to  the  county  court  for 
decision,  the  Bishop  of  Bayeux  presiding  on  the  occasion. 
The  decision  of  a  suit  of  the  Archbishop  of  Canterbm'y  on  a 
matter  of  deprivation  of  lands,  was  delegated  to  a  court  com- 
posed, under  the  presidency  of  the  Bishop  of  Coutances,  of 
several  bishops.  Crown  vassals,  the  sheriff,  the  "  whole 
county "  of  Kent,  and  notable  persons  of  other  counties. 
Under  Henry  I.  the  Bishop  of  London  receives  a  royal  com- 
mand, to  allow  the  Abbot  of  "Westminster  his  right,  "other- 
wise the  Exchequer  will  pass  judgment."     Wilham  I.  arrests, 

vassals  of  the  Crown  was  strictly  in-  supreme  central  jurisdiction   wieMed 

listed  upon  (Hen.  I.  c.  7,  sec.  2).     The  by   commis.sion8    and  the    Exchiqucr 

frrcat  majority  of  their  law-suits  con-  cxhiliits  a  bad  judicial  system,  wliicli 

tinucd  for  a  long  time  to  be  in  reality  tfigotlicr  with  the  disuicmhcrod  form  r)f 

settled    in    the    county   court.       The  tlie    county    courts    aflords     an    evil 

records  of  the  proceedings  at  law  re-  picture  of  the  whole.     But  this  pictun; 

corded  by  Palgrave,  vol.  ii.,  show  us  truly   represents    the   state    of  nfl'airs, 

that,    in    addition    to    these,    special  whith  only  becomes  less  gloomy  after 

judicial    commissions    were    compara-  INIajrna  C'harta.     Tin- judicial  adminis- 

tively   rare;    the   admission   of  them.  tmlinn  was,  and  contimu'd  to  be,  the 

side     by     side    with    an    established  weakest  part  of  the  Norman   gnvern- 

feudal  court,  would  be  perfectly  inex-  ment,  in  which  the  f.irmal  retention  of 

plicable.     Just  as  incompatible  with  a  the  "  Leges  Kduanii"  was  inrai>al)le  of 

fixed  and  stationary  "coi/r  f/c /«i(OH/e  "  remedying  internal   injuries,   the   «n- 

would  be   tlie  judicial  jurisdiction  of  reliability   of  the   constitution   of  the 

the   Exchequer,   the    structure   of  the  rouits.  and  tlie  mercenary  .spirit  of  the 

whole   administrative   law,   the  jiolico  whole   system.     The    N'ortnaii,   at    all 

system  of  arbitrary  amerciaments,  and  events,  found  in  the  greedy  Kxciiequer, 

all  the  later  incidents,  from  which   a  and     in      the      fec-exactins     district 

court    of    peers    hardly    succeeds     in  governor,  his  countryman,  his  comrade, 

emerging  with    endless  difficulty  and  and    his   compeer.     But  how  stood  it 

lluctuations  in  the  course  of  centuries.  with  the  less  fortunate  Saxon   ThHue 

It   is   true    tliat    this    condition   of  a  aud  Ctorl  ? 
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at  a  court  day,  even  his  own  half-brother  without  a  judicial 
proceeding.  In  like  manner,  in  1137,  Stephen  arrests  his 
nephew  Eoger,  the  chancellor,  and  two  bishops,  "  et  commisit 
('08  nistodiis,  donee  dederent  castclla.'"  Reserving  a  final 
sentence  pronounced  by  judicial  peers,  the  King  thus  decides 
extraordinary  cases  either  in  person,  or  by  writ,  or  by  a  judi- 
cial commission  delegated  for  the  purpose.  Under  Henry  I. 
liigh  jirelates  travel  across  the  seas,  to  lay  litigated  cases 
before  the  King,  and  decisions  which  the  King  pronounces 
in  Normandy  by  writs  de  nltra  mare,  are  still  quite  usual 
under  IJenry  II.  and  Richard  I.  For  the  course  of  business 
of  the  royal  judicial  commissions  the  documents  reprinted  in 
Palgrave,  vol.  ii.,  are  so  far  of  importance  that  they  testify  to 
very  informal  proceedings  taken  by  the  commission,  which 
would  be  inconceivable  if  at  the  King's  court  a  feudal  tribunal 
with  permanent  officials  had  existed  as  an  established,  or  at 
least  a  periodical  court  of  law,  which  like  every  feudal  curia 
would  have  formed  for  itself  a  fixed  and  formal  procedure.** 


**  As  evidence  how  on  the  otlier 
hand  "  Constitutional  History "  re- 
gards the  formation  of  the  atila  regis 
or  curia  regis,  I  content  myself  with 
referring  to  the  following  authorities : 
Bowyer,  "  Constitutioiml  Law,"  p.  243, 
and  Millar,  "  Englisli  Constitution," 
vol.  ii.  cap.  3.  "  The  administration  of 
justice  in  the  final  instance,  belonged 
originally  to  the  great  council.  It 
was  the  King's  baionial  court  and  his 
trneutis  in  capile  who  were  the  jvstiees 
and  judgts"  (Allen,  in  the  Kdinbnrgh 
lievii-iP,  xxvi.  p.  3tj4).  "  Tlie  com- 
mittee of  the  Upper  House  confines 
itself  to  accepting  an  ordinarium 
conrilium  of  the  King,  which  con- 
sisU-d  of  tlie  great  ollicials  and  a 
BUialler  numlxr  of  prelates,  barons, 
aiid  jusficiarii  learned  in  the  law. 
This  select  council  was  at  the  same 
time  the  supreme  court,  called  Curia 
Begig,  which  generally  met  three 
times  a  year — at  Easter,  Wliitsuntide, 
and  Chr'ititnms  "  (Pe<  rs'  Kepoit,  p.  20). 
This  confusion  is  due  to  the  fact  that 
later,  under  Henry  II.,  a  body  of  official 
justiciarii  was  formed,  and  that  conse- 
qututly  the  later  legal  works  of  Glan- 


vill  and  Bracton,  treat  of  the  curia 
regis  in  the  form  of  a  permanent 
body.  These  official  judges  are  erro- 
neously represented  as  the  immediate 
successors  of  the  great  barons  in  Nor- 
man feudal  curia.  Asa  proof  that  such 
a  permanent  tribunal  of  peers  had  after 
the  Conquest  really  become  formed, 
fragments  of  the  feudal  constitutions 
olitaining  on  the  Continent  are  quoted. 
But  what  became  of  tiiis  powerful  per- 
manent body  afterwards  ?  Tiie  so-called 
history  of  English  law  ofi"irs  no  ex- 
planation (Parry,  "  Parliaments,"  p. 
xii),  (Foss,  "  Judges,"  i.  20).  Whether 
it  was  from  the  feeling  of  their  incapa- 
city in  tlie  face  of  tlie  scienci-  of  juris- 
prudence thnt  was  now  beginning  to 
arise,  or  whetlier  it  was  from  increase 
of  business  in  the  court,  we  are  told 
that  at  all  events  "  the  great  barons 
gradually  withdrew."  Whilst  the  later 
barons  of  the  fourteenth  and  fifteenth 
centuries  seek  to  gain  their  political 
influence  by  personally  faking  into 
their  hand.-;,  and  that  with  the  most 
unexampled  ze:d.  the  conduct  ot  poli- 
tical and  judicial  business,  by  which 
they  finally  aiquire  the  privilegets  of 
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The  negative  result  accordingly  is  this,  that  under  the 
name  "  curia  regis  "  there  existed  a  wide  judicial  authority, 
residing  in  the  King,  of  personally  appointing  and  consti- 
tuting the  court  in  numerous  important  cases ;  but  that 
this  curia  regis  did  not  consist  of  the  collective  body  of  all 
vassals  of  the  Crown,  who  in  their  present  form  constituted 
no  exclusive  body ;  nor  of  a  definite  number  of  great  vassals, 
for  at  that  time  there  was  no  precedent  for  a  legal  separation 
of  the  greater  from  the  lesser  vassals  ;  nor  of  a  definite 
number  of  great  officers  of  the  realm,  for  the  great  offices 
were  at  that  time  not  so  constituted  that  it  was  possible  to 
form  on  their  basis  a  permanent  court  of  peers. 

In  this  connection  it  becomes  clear  how  in  England  the 
judicial  supremacy  of  the  King  could  extend  and  become 
centralized  so  far  bej'ond  all  the  limits  of  the  Germanic  con- 
stitutions of  the  Middle  Ages  ;  how,  contrary  to  all  principles 
of  the  Germanic  ordo  judiciorum,  the  King  so  often  sits  in 
person  in  court,  and  personally  takes  part  in  giving  judg- 
ment ;  how  the  forms  of  a  rescript  procedure  by  writ  arise, 
and  even  direct  justice  by  means  of  rescripts;  how  for  cen- 
turies afterwards  the  highly  personal  character  of  the  court- 
tribunal  is  retained  in  the  Constitution,  as  that  of  a  tribunal, 
"  uhicunque  fuerimus  in  Anglia."  Hence  can  be  explained 
how  Bracton,  Fleta,  and  the  later  law  books  do  not  regard 
the  royal  office  in  the  strict  formal  sense  of  holding  the  court, 
but  as  a  duty  of  administering  justice  itself :  "  iter  potest 
aliquis  judicare  in  teiiq)or(dihus,  nisi  sohis  rr.r  vel  sididehgahis 
(Fleta,  i.  c.  17,  sec.  1).  From  this  justice  which  is  concen- 
trated in  the  person  of  the  King,  there  arises  at  a  later  period 
under  Henry  H.  a  court  of  justice  composed  of  official  judges, 
which,  as  the  records  inform  us,  arose  in  cpiite  a  different 
way,  and  not  as  a  continuation  of  a  permanent  court  of 
peers.*** 

a   Cdiirt    of   peers,  the   barons   of  the  ••*    Tlie    only  correct    element    in 

twelfth    and    thirteenth   centnrics  am  thnt  fmcifnl    inmjre  of  iin  anln   rajt'it 

dechired  to  have  bcgnn  their  political  is   limited    to   this  :    that   the   henring 

caicer,    by   withdr.iwing  from  the  tii-  by   commission   i>f    the   Crnwn    cases 

bunals !  rest  rved  the  method  of  procedure  by 
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ITT.  ^  ©urin  Ulcgis  consilictrti  as  a  Supreme  CUobcrnmcnt 
Council,  in  wliicli  the  central  conduct  of  all  tho  State  business 
is  comprised,  would  have  developed  itself,  as  in  France,  from 
a  permanent  feudal  Court  of  Law,  had  such  an  institution 
really  existed  in  England.  But  since  the  court  days  of  the 
King  are  assemblages  of  pomp,  since  the  royal  judicial  power 
is  exercised  by  commissions,  the  very  elements  of  a  formal 
royal  council  of  the  realm  were  wanting.  Granted,  that  the 
person  and  the  dignity  of  the  monarch,  even  in  the  com-t 
festivals,  can  never  be  entirely  separated  from  the  cares  and 
business  of  Government ; — still  a  continuous  deliberation  of 
the  king  was  also  indispensable,  apart  from  the  court  days, 
owing  to  the  intricate  legal  business  of  a  kingdom  constituted 
like  England.  Hence  there  existed  bej'ond  all  doubt  from 
the  first,  a  Consilium  Regis,  only  not  in  the  sense  of  a  fixed 
body,  determined  by  property  or  office  ;  but  simply  in  the 
sense  that  the  king  had  at  his  side  a  small  number  of  chosen 
spiritual  and  temporal  vassals  to  deliberate  with  him ;  a 
consilium,  whose  constitution  and  method  of  proceeding  was 
still  somewhat  indefinite,  and  varied  exceedingly  according  to 
the  character  of  the  King.  There  existed  at  every  given  point 
of  time  a  sort  of  conseil  du  roi,  which  the  feudal  language 
designated  as  the  Curia  Rcf/is,  but  which  varied  every  day 
according  to  the  will  of  the  king,  as  according  to  the  letter  of 
the  law  is  also  the  case  with  the  Privy  Council  of  our  own 
day.  (3) 

writs,  ami  the  ordinary  administration  Henry  III.  that  rendered  it  necessary 
of  tho  slieritTs  office  by  temporal  vas-  to  create  a  formal  consilium  regis 
sals  of  the  Crown  jjave  rise  to  a  narrower  as  a  council-regency,  consisting  of 
circle  of  prelates  and  barons,  learned  in  prelates,  vassals,  and"  persons  learned 
the  law,  wiio  were  generally  emplovfd  in  the  law.  The  Permanent  Council 
in  judicial  business.  A  Ijody  of  persons  that  was  afterwards  formed  on  thia 
like  this  was  the  natural  foreruiin<r  of  precedent,  give  rise  to  an  erroneous 
the  Juotiriariiot'  later  times,  and  of  the  idea  of  a  permanent  council  as  a  con- 
•'  bench "  of  justiciaries,  afterwards  stitutional  department  during  this 
formed.  Madox  (i.  (5)  is,  ;is  u.sual,  period.  Here,  too,  it  is  difficult  to 
neanv'it  to  the  truth  ;  he  always  quotes  meet  sucii  deeplv  rooted  political  con- 
soberly  liom  the  Exchequer  records.  victions,  otherwise  than  by  givins-  tho 
(3)  The  cuna  reij is,  in  the  sense  of  following  survcv  of  the  'great  offices 
the  supreme  council,  can  be  just  as  which  actuallv  existed,  and  which  were 
little  traced  back  to  a  corporate  body,  composed  of  a  haphazard  collection  of 
w  can  the  supreme  feu.lal  tribunal.  temporarv  representatives,  and  court 
It    was    first    of    all    the    minority   of  and  feudal  offices. 
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That  this  view  is  correct  is  convincingly  shown  also  by  an 
examination  into  the  nature  of  the  great  offices,  which  in  their 
Norman  form  could  as  little  constitute  a  permanent  council  as 
a  permanent  court  of  law.  Seven  great  offices  are  mentioned  ; 
but  they  partly  lack  a  permanent  character,  and  are  partly 
limited  to  very  definite  and  particular  business. 

1.  'B.  3|usticicirius  totius  ^nglltC  occurs  at  an  early  period, 
but  only  as  the  King's  representative,  appointed  by  com- 
mission for  a  time,  and  frequently  together  with  others.  For 
a  long  time,  too,  there  is  no  fixed  appellation  for  such  a  general 
governor,  for  whom,  according  to  the  taste  and  style  of  the 
writer,  sometimes  one  and  sometimes  another  Latin  expres- 
sion is  used.  The  frequent  absence  of  the  kings  in  Normandy 
made  a  representative  often  necessary.  But  it  was  not  until 
Henry  the  Second's  reign  that  E.  de  Beaumont,  and  then 
R.  de  Luci,  and  in  1180  R.  de  Glanville,  were  definitely 
described  as  "  Snnimus  Jasticiarius  totius  AnrfUseJ"  Richard  I. 
at  his  accession  appoints  a  bishop  and  an  earl,  and  associates 
with  them  {associat  eis  in  regimine)  five  barons.  Subsequently, 
on  his  departure  into  Normandy,  he  appoints  two  other 
bishops  and  four  barons;  from  Palestine  he  adds  to  these  the 
Archbishop  of  Rouen.  Later,  Archbishop  Hubert  becomes 
Suinnms  Justkiarias.  The  patent  still  exists  (15  John)  which 
appointed  the  Bishop  of  Winchester  "  Justiciurius  noster 
An/jlix,  quamdiu  nobis  placuerit,  ad  custodiendam  loco  nostro 
terrain  Anrjlise."  It  was  not  until  the  time  of  Henry  H.  that 
the  office  appears  to  have  been  regarded  as  a  Government 
office  ;  after  Henry  HL  it  ceased  to  exist,  {a) 

(a)  Tl\o  Capitalis  Justirinriun  ia  so  t'liitii  ftio  donotcd  ns  "  Virnrii  licgiK," 

treated  by  Sptlinan  (pp.  40r)-41S)  thiit  or     "  I'r.rriiiui     Amjlm     .hiotirinrii." 

a    certain     continuity     in    tlie    ollice  Under  William  II.,  l''lHnii)ard,  a  chap- 

H]ipears  to  bo  proved  by  what  lie  says.  lain    of    the    Kinpr,    '\a   nieiitioTUMJ    as 

lint  under  the  earliest  rei^'lls,  only  a  ^'  I'ldrilulor  <t   h'xnclnr  toliiin  Ainjli.r," 

tionporary  representation  of  th(!  Kinfj  or    "  lieijinrnm     oiiuiu    rrocnratur    it 

is    spoken    of.       In    the    year     1(HJ7  JuMiciaring."    Under  Henry  I.  Bishop 

William   I.  appoints  Bishop  Odo  and  Uopjer    is   culled    "■  Jncliriarius    intiun 

\V.  FitzOsberu,  f;M8/()<^»{  yl/if///,)' (Hove-  AngliK  H   SiriinihiH   a  Riijv."     Under 

den,    i.    450).      The  8axon  Chronicle  the  same  kin<?   U.  Basset  and  others 

says  of  Odo  "  Cum  nx  in  Nnrmiiiiitia,  are  also  mentioned  in  a  like  capacity. 

/"//     ///('    priiiiiix    in    har    lirni."     In  In  ll.'i;?  Stephen  appoints  his  sncce8.s(jr 

lOTo  NV.  de  Warcuuu  and  K.  de  Beuc-  by  a;^reeaicnt,  "  Jttytirlnrin^  Awilin'," 
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2.  '2rf)e  ^cncscfjnllus  totiiis  ^ilnalicx,  ILotlJ  Itjiaf)  ^tctuart, 
tnnjor-donius,  appears  to  have  been  from  the  first  an  hereditary 
ofUce.  The  Norman  kinf^s  were  the  richest  lords  in  Christen- 
dom, and  their  social  position  in  itself  demanded  that  they 
should  be  surrounded  with  court  offices ;  some  of  which,  ac- 
cording to  the  ideas  of  that  period,  were  required  to  be  quite 
as  hereditary  as  the  Crown  which  they  served.  A  seneschal, 
a  marshal,  a  chamberlain,  a  butler,  were  all  the  more 
necessary  to  the  royal  Crown  and  dignity,  as  the  great  vassals 
were  themselves  surrounded  by  similar  officers.  Beyond 
doubt  an  hereditary  major-domus  had  previouslj^  existed  in 
Normandy.  But  the  office  was  of  such  little  political  im- 
portance, that  the  seneschal  of  William  I.  cannot  be  identified. 
Under  William  II.  it  is  said  of  Eudo  "  major-domus  regix, 
quem  tins  nik/ariter  Senescallum  vel  Dapiferum  vocamus  ;  "  and 
an  old  record  quoted  in  Coke  testifies:  "  Senescalcia  Anglise 
pcrt'nu't  (id  coDiitirum  de  Leicester  et pertinuit  ah  antiquo."  On 
the  condemnation  of  Simon  de  Montfort  at  the  close  of  this 
period  this  hereditary  office  became  extinct,  (h) 

3.  CljC  liorlJ  (Lacat  (rt)nmbcvlain.  The  royal  household  had 
from  the  earhest  times  a  separate  administration  (Camera) 
for  certain  estates,  dues,  payments  in  kind,  and  personal 
expenses  of  the  King.  The  managers  (camerarii)  are  personal 
officers  of  the  King,  but  the  place  of  the  first  among  them 

— at     least     Hoveden     asserts     this,  i.  169).     The  order   from   that   time 

although  the  agreement  that  had  been  onwards   is   given   by  Foss,  i.  p.  170, 

concluded  contains  nothing   about  it  seq.,  ii.  p.  23,  seq. 

(Foss,  i.  145).     A  good  survey  of  these  (6)  With  regard  to  the  seneschalhts 

early  geneml  governorships   is  to   be  totius    Anrjlix,   cf.   the   references    in 

fi'und   in    Foss,   i.   pp.   11-20  ef  neq.  Madox.     Greutismenill    is   mentioned 

The    imi>ortant    circumstance   is   also  as   seneschal   of    William    I.,   but    in 

brought   into  prominence,   that  those  diflerent  places  other  persons.     After 

persons  whom  the  historians  mention  the    extinction    of    the    olBce    in  the 

•.is  fummi  jusdrinrii.  s\^u  the  charters  person  of  Simon  de  Montfort,  it  came 

as  witne-'^ses,  without  adding  tliis  title  later    by   re-grants    to   the   house    of 

(Fo.«s,  i.  ^;5);  and  also,  that  the  title  Lancaster,   became   extinct   with   the 

juntiHnriux  actually    never  occurs    in  accession  of  that  house  to  the  throne, 

the  iharters  of  William  I.,  and  very  and  was  subsequently  only  granted  on 

rarely  in  tliose  of  William   II.  (Fo.-:s.  the    occasion    of     great  "  ceremonies, 

\.W).     Hut  under  Henry  II.,  together  pro   hac    rice,   notal)ly    at    coronation 

with    the   raiiical   changes  introduced  festivals.      A   detailed   description   of 

into  the  central  government,  the  siini-  the  royal  household  under  Henry  II. 

wiiwj.i.OV/.rip-d  appears  unmistakably  is   to  "be  found   in    the    I.iber    Niger 

M  a  tornial  governmental  oltice  (Foss.  Pcaccarii  (^cdit.  Uearne). 
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{magister  camerarius)  becomes  in  accordance  with  the  tendency 
of  all  court  offices,  an  hereditary  office.  Thus  Henry  I.  grants 
to  Alfred  de  Vera  "  Magistram  Camerariam  totiiis  Anpliw  in 
feodo  hereditario  tenendam  ;  "  and  so  it  remained  down  to  the 
time  of  Henry  de  Vere,  eighteenth  earl  of  Oxford.  But  since 
the  hereditary  office  becomes,  as  usual,  a  mere  honorary 
place,  there  arises  for  the  real  administration  of  the  camera, 
a  new  personal  office  of  camerarius  regis,  King's  chamberlain, 
who  has  also  a  place  of  honour  in  the  Exchequer,  in  which  his 
and  the  Lord  Great  Chamberlain's  under  chamberlains,  or 
chamberlains  of  the  Exchequer,  are  employed  as  keepers  of 
the  chest.  Under  the  Plantagenets  this  King's  chamberlain 
becomes  an  active  Lord  Chamberlain,  (r) 

4.  ^Ijc  CTonstabuIarius  tottus  .^nglicx,  Hovti  |Digf)  CTonstablr, 
Connetahle  of  England,  cannot  be  shown  to  have  been  an 
hereditary  office  in  the  earlier  Norman  reigns.  In  Normandy 
it  appears  to  have  existed  ;  in  England  the  creation  of  sucli 
an  office  was  against  all  the  principles  of  the  Government. 
Constabidarii  are,  it  is  true,  mentioned  often  enough  ;  for  every 
command  forms  a  "  constahnlaria,'"  the  command  of  a  troop, 
a  castle,  a  garrison,  or  even  of  a  ship  (constabidaria  uavig  i 
regis).  It  was  not  until  the  time  of  the  concessions  in 
Stephen's  time,  that  a  ronstahularia  appears  as  a  family 
office,  and  under  Henry  II.,  one  or  two  con sfahula rife  are  be- 
yond all  doubt  bound  up  with  the  possession  of  a  group  of 
knights'  fees.  But  the  privileges  attached  to  the  office  appear 
to  have  been  only  two  : 

(a)  A  post  of  honour  as  Groat  Constable  of  the  feudal 
militia  on  its  peace  footing,  with  no  right  to  command,  l)ut 
some  military  jurisdiction,  and  with  the  duty  of  keeping  the 
rolls  of  attendance  and  similar  administrative  functions, 
which  were  performed  by  representatives.  Real  commands 
are  always  based  upon  royal  commission. 

.     (c)  Asto  the  GroatClinmborlnin  nnd  hcroditnry  office  bcranie  divided  owinp 

the   Caraerarii,   rf.   the   nferent  <  s    in  tc  feniule  8urr«'ssi(Mi  ;  it  exists  to  the 

Madox.     After  Ihe  deatli  of  IIi  iiry  ile  jireseiit     day    witli    eertain    fees   and 

Vere,  eighteenth   earl    of  Oxfoid,  tlie  functions  at  the  ro^al  Cfuonatiun. 
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(/3)  A  place  of  honour  in  the  Exchequer  with  formal  duties 
exercised  by  representatives.  Thus  the  constabularia  arises  in 
the  Exchequer,  and  in  the  Court  of  Common  Pleas  also,  after 
their  separation.  But  the  constahle  is  only  an  active  member 
of  the  Exchequer  by  virtue  of  special  appointment. 

In  this  sense  the  Bohuns  held  the  hereditary  office  until 
1371 ;  then  it  passed  through  female  succession  into  the 
royal  family ;  and  thence  to  the  Stafford  family,  in  which 
it  became  extinct  in  1521.  (d) 

5.  VL\it  i'tlarcscallus  l^nohac.  An  hereditary  military 
marshal  no  more  existed  originally  in  England,  than  an 
hereditary  constable.  The  conquering  army,  it  is  true,  had 
its  marshal  (R.  de  Montgomery).  But  the  idea  of  a  family 
office  is  not  met  with  until  Stephen's  time,  when  (together 
with  Milo  of  Gloucester  as  high  constable)  Gilbert  de  Clare  is 
mentioned  as  marshal,  and  the  office  is  continued  from  that 
time  to  his  descendants.  On  the  other  hand  it  appears  that 
from  the  first  an  hereditary  royal  marshal's  office  had  existed; 
an  office,  which,  considering  the  importance  of  the  royal 
stables,  could  hardly  be  omitted  in  a  court  household,  accord- 
ing to  the  social  notions  of  those  times.  The  title  is  certainly 
very  indefinite.  Every  office  for  the  management  or  pro- 
visioning of  a  number  of  horses  is  called  a  "  nmrescalcia,"  and 
we  even  meet  with  a  marescalcia  avium  and  a  marescalcia 
mnisuriB  regis.  Bej'ond  doubt,  however,  a  first  court  marshal 
existed,  whose  oflice  consisted  in  protecting  the  person  of  the 
sovereign,  assigning  apartments  in  the  palace,  and  in  main- 
taining the  peace  of  the  royal  household.  This  fii-st  marshal 
was  called  Magisier  MarescaUiis,  or  simply  marshal,  and  since 
he  bore  the   name  of  Marshal  as  a  family  name,  probably 

((f)  As  to  the  Constabidarius  Angliie,  militLr  domus  regife"  (Foss,  i.    123), 

Spelman,   "  Glossuiium,"  pp.  188-180,  which  description,  as^ain,  is  capable  of 

^'lves  us  a  mass  of  miscellaneous  in-  various  interpretations.    A  family  right 

loriuati.ni.     Thus  much  is  proved,  that  to  a  militarv  command  has,  as  "a  fact. 

It  was  not  until  Stephen's  time  that  an  n^ver  existed  in  England.    The  report 

hereditary  comtnhnlana  can  be  siiid  to  of  the  committee  of  tlie  Upper  House 

have  existed,  in  the  person  of  Milo  of  conceives    the   constabularia   as    co.u- 

(.loucester.     His  father.  Walter,  was  prising  a  sum  total  of  services  which 

d.scribed    iii    the   history   of  an   old  the  King  cuuld  at  pleasure  accept  or 

al.hoy.     as    *•  constahulariux    princeos  reject  (Feers'  Report,  iv.  2*39-270). 
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possessed  the  office  as  an  hereditary  one.  But  since,  after 
that  time,  the  family  of  the  Marshals  (court  marshals),  and 
the  Clares,  Earls  of  Pembroke  (military  marshals)  became 
united  by  female  succession,  thenceforward,  either  intention- 
ally or  by  accident,  both  offices  became  blended  together  in 
one  Earl  Marshal.     The  duties  are  then  threefold  : 

i.  A  post  of  honour  in  the  feudal  militia,  coming  immediately 
after  the  constable,  with  the  duties  of  keeping  the  rolls  of 
attendance,  etc.,  which  were  exercised  by  proxy. 

ii.  A  post  of  honour  in  the  Exchequer  with  formal  duties, 
also  undertaken  by  representatives.  Thus  arose  the  Ex- 
chequer Marshal,  who  had  the  right  of  taking  into  custody 
those  from  whom  accounts  were  owing.  After  the  later 
division  of  the  governmental  departments,  the  marshals  of  the 
English  law  courts  of  to-day  proceeded  from  this  office. 

iii.  A  supreme  post  at  court,  which  together  with  the  right 
to  fees  and  the  appointment  to  certain  offices,  constitutes  to 
this  day  an  hereditary  office,  (c) 

6.  "STfje  C^fjanccllor,  ©anccllan'us  Bcgi's  is  the  pre-eminent 
spiritual  personage  of  the  court  of  the  Middle  Ages ;  as  is 
also  his  office  in  the  court  of  the  Queen,  in  that  of  the  dig- 
nitaries of  the  realm,  and  great  vassals,  in  contradistinction 
to  whom  he  is  called  the  "  Ilcrjis  C  an  cell  ( iritis.''  His  original 
position  is  that  of  a  first  chaplain.  Chef  de  la  Cliapdlc  du 
Roi.  But  as  all  writing  was  originally  in  the  hands  of  the 
clergy,  the  chancellor,  in  his  capacity  of  private  secretary, 
conducts  the  correspondence  of  the  King  with  the  Exchecjuer, 
the  under-officials,  and  private  persons.  lie  is  accordingly  a 
court  chaplain,  in  later  times  generally  a  bishop  or  an  abbot, 

(e)  On  the  subject  of  the  ilf((r«'»r-a//u)t  pntent.     Here  nj^ain  the  existenro  of 

AuiiHr',  INIiidox  drives  us  a  uumlier  of  scvenil  nuirslial's  oHlocs  in  p<  rplexini:. 

reliiible  (hitu,  whicli  form  the  ])asit<  of  I'uder  Henry  I..  AVi;;an,  the  marshal, 

hitir  statements.    Later  i,n  tlie  anomaly  was  enfi-olVcd  of  certain  estates  Tt  his 

arose,  that  the  earl's  title  of  the  Peni-  marshal's  oflice     A  seeoml,  appanntly 

broke   family   (at   a   time    when   this  a  lower  mar.Nhal's  oftiie,  we  meet  with 

was  a  very  lofty  and  rare  title  in  the  in  the  family  of  Venuz,  whieh  according 

land),  bound  up  with  their  hereditary  to  a  later  statement  laid  claim  to  the 

olhce  of  court  marshal,  became  united  "  mnijixlm  vianiiralritt"  but  is  said  lo 

under  the  title  of  (arl-marshal.  w  hii-h  have    had    its   claim  rejected  (Charta 

is  met  with  as  early    as    Ibnry    111,  1.  .loh  ,. 
and  is  used  in  later    limes    in   letters 
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aud  has  a  seat  in  the  Exchequer  ;  from  the  time  of  Henry  II. 
he  becomes  a  principal  personage  in  the  formation  of  the 
a(hiiinistrativc  departments.  Ilis  office  is  and  remains  a 
revocable  office  of  trust,  and  is  sometimes  granted  in  return 
for  a  fine,  in  the  amount  of  which  the  increasing  importance 
of  the  office  is  apparent.  As  early  as  Stephen's  time,  a 
chancellor  pays  3000  marks  for  his  office.  In  7  John,  Walter 
de  Grey  pays  5000  marks  for  the  office  of  chancellor  for  his 
life — a  method  of  grant,  however,  which  was  soon  discon- 
tinued. Occasionally  a  vice-chancellor  is  also  mentioned ; 
and  further,  a  Cleric  us  Maf/istcr  Scriptorii,  who  acts  also  as 
Clerk  of  the  Exchequer  ;  a  iScriptor  JRotuli  de  Cancellaria, 
and  others.  ( /") 

7.  'iTljc  "CT 1X11511101:,  generally  a  cleric,  appears  under  Henry 


(/)  The  Chancellor,  Cancellarius 
Kegi'g,  is  treated  of  in  detail  by  Spel- 
nian  (p.  127-185),  who  gives  a  list  of 
the  chancellors  down  to  James  I. 
Here  also  the  pedigree  of  the  office 
has  been  traced  too  far  back  into  tlie 
jiast,  for  the  aipellani  reejin  of  the 
Anglo-Saxon  period  are  represented 
as  chancellors  of  the  realm.  It  was 
not  until  the  last  generation  of  the 
Anglo-Saxon  period,  that  the  Capel- 
lonus,  SiijiUarinn,  Xotariiis  Keqis,  is 
so  frequently  mentioned  that  the  ex- 
istence of  an  established  secretarial 
di'partment  in  the  government  can  be 
assumed  (Kemble,  Anglo-Sax.  ii.  97). 
Tlie  Great  Seal  which  is  delivered  to 
the  chancellor,  and  lias  later  its  own 
history,  datt  s  from  Kadward  the  Con- 
fessor. Iliirdy  ( 1848)  was  the  first  to 
publish  an  exact  table  of  the  Lord 
Chancellors  and  Keepers  of  the  Great 
Si'iil,  and  Lord  Campbell  to  write 
their  lives  (I>ondon,  1845-1S47).  A 
list  of  the  earliest  chancellors  lias  been 
carefully  compiled  by  Fo.<s  ("  Judges," 
vids.  i.  and  ii.).  Under  the  early  Nor- 
man reigns,  the  chancellor  still  ap- 
pears as  an  official  of  the  second  degree, 
whose  signature  occurs  after  those  of 
the  bishops  and  earls,  and  having  a 
8«at  among  the  barons  of  the  Exche- 
quer. The  chaneellors  of  this  early 
jH-riod  were  advanced  in  later  times 
t<>  bit.hops'  sees.  It  was,  however, 
already   an  important   office;    one    in 


which  the  chancellor,  as  cabinet-coun- 
cillor, generally  managed  all  that 
related  to  the  papal  throne,  and  trans- 
acted such  cabinet  business  as  re- 
quired a  Imowledge  of  law.  By  the 
middle  of  the  period,  the  position  had 
become  so  much  enhanced  in  dignity, 
that  the  most  eminent  bishops,  and 
even  archbishops,  fill  the  office  of 
chancellor.  Nevertheless,  the  chan- 
cellor remains  a  member  of  the  Ex- 
chequer, and  under  Henry  III.,  aLo 
exercises  the  functions  of  an  itinerant 
judge.  Under  Henry  III.,  a  chancellor 
was  once  appointed  to  whom  the  King 
either  could  not  or  would  not  entrust 
longer  the  conduct  of  the  business 
apjiertainiug  to  the  office;  and  so  the 
expedient  was  resorted  to  of  appoint- 
ing a  "  custos  sirjilU"  who  discharged 
the  principal  business,  without  receiv- 
ing the  title  of  chancellor  (Foss,  ii. 
lo7,  seq.).  From  this  period  there 
dates  also  a  distinction,  which  can 
never  bo  clearly  established,  between 
a  chancellor,  and  a  "  Keeper  of  the 
Great  Seal."  A  vice-chancellor  is 
also  met  with  once  incidentally  under 
Henry  II.  (Foss,  i.  160i.  From  this, 
under  Eichard  I.,  a  formal  official  posi- 
tion is  created  (Foss.  ii.  21);  but  one 
which  again  ceases.  The  chricus  cau- 
cellarii,  as  representative  of  the  chan- 
cellor in  the  Exchequer,  is  mentioned 
in  the  "  Dialogus  de  Scaccario,"  i.  6, 
as  being  even  then  an  important  officer. 
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11. ,  and  even  earlier,  as  one  of  the  barons  of  the  Exchequer, 
among  whom  he  is  especially  singled  out.  Bishop  Nigel 
obtained  the  office  for  his  son,  the  author  of  the  "  Dialogus," 
in  return  for  a  fine  of  £400.  In  its  later  form  it  increased 
in  importance  together  with  the  finances,  so  that  at  last  it 
culminated  in  the  office  of  Prime  Minister  of  the  country,  (r/) 

A  survey  of  these  great  offices  shows  us  that  they  were 
neither  contemporaneous  nor  homogeneous.  They  ra1,her 
point  decidedly  to  a  concentration  of  authority  in  the  head 
of  the  Government.  When  deliberating  upon  important 
military  affairs,  the  King  M'ould  certainly  not  pass  over  the 
high  constable ;  when  dealing  with  foreign  affairs,  especially 
the  relations  to  the  papal  see,  he  would  not  easily  dis- 
regard his  chancellor,  or  the  primate  ;  in  financial  questions, 
he  would  not  overlook  his  treasurer.  But  all  the  historians 
mention  only  single  individuals  as  influential  counsellors,  and 
these,  too,  are  described  as  being  constantly  changed.  The 
important  offices  have,  on  the  whole,  so  much  the  character 
of  a  revocable  commission,  and  the  few  hereditary  offices 
have  relatively  such  unimportant  actual  duties  attached  to 
them,  that  a  permanent  constitutional  body  could  not  be 
created  out  of  them.  The  assumption  of  the  existence  of  a 
permanent  royal  council,  under  the  name  of  a  "  Concilium 

(g)  The    Thesaurarius   Rcrjis  is  de-  and  others,  ami  which  are  invariahly 

scribed  in  the  complete  accounts  given  combined  with  the  tenure  of  knights' 

by  Mai  I  ox,   to   which  we  shall  again  fees. 

refer  in  the  following   period.      Defi-  ii.  Lower  Serjeanties,  corresponding 

cient  as   the    information    respecting  to  the  lower  ministers  in  their  various 

these  great  olHcials  is  as  a  whole,  yet  degrees,  and  combineij,  nut  merely  with 

this  much  is  clear,  that  the  persons  knights'  fees,  but  also  with  other  pos- 

who  really  administer  the  business  of  sessions  which  were  free  of  service  and 

the  Government,  and  exercise  an  im-  sculago. 

portant  iullnenco  upon  it,  are  revo-  The  system  of  management  of  the 
rably  appointed  servants  of  the  King,  Norman  kings,  however,  did  not  allow 
or  oilieials  appoint d  by  commission.  serjeanties  to  bo  created  in  too  great 
The  hereditary  oflices  have  only  a  numbers,  and  conceded  to  them  neither 
subordinate  position  in  the  tiiianciiil,  considerable  possessions  nor  an  in- 
military,  and  judicial  system,  nntl  are  tluenco  upon  tiio  government  of  the 
not  so  numerous  as  in  other  countries;  IState.  From  pojiticiil  reasons  it  is 
they  are  divided  into  two  classes : —  probuble    that   in    the   course  of  the 

i.   Grand  Serjeant  its,  corresponding  Aliddle   Ages,   more    serjeanties   were 

with  th(!  higher  household  ministers  o£  turned  into  fees  owing  military  service, 

tlie    Continent,    high    steward,    great  than  new  ones  created, 
chamberlain,  constable,  marsliiJ,  butler 
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Ordinarium,''  or  "  select  council,"  is  rather  an  anticipation  of 
the  result  of  circumstances  which  only  developed  in  later 
times,  in  the  order  which  I  will  proceed  to  state. 

Under  William  the  Conqueror  everything  indicates  a 
"  gonverncment  personnel,'"  rendered  necessary  by  the  complete 
ehanpic  of  the  whole  political  system,  in  which  the  King  feels 
himself  strong  enough  to  leave  behind  him  in  the  times  of  his 
absence  some  great  vassal  as  governor  in  his  stead. 

Under  "William  II.  this  was  avoided,  and  a  royal  chaplain 
was  impowered  to  conduct  the  business  of  the  State,  in  which 
the  oppressive  fiscal  system  and  the  firmly  established 
bureaucratic  institutions  of  the  Exchequer  become  developed. 

Under  Henry  I.,  and  the  long  rule  of  his  grand-justiciary, 
Bishop  Eoger  of  Salisbury,  the  Exchequer  became  established 
as  a  permanent  general  directorium ;  which  may  be  compared 
with  the  German  central  military  and  demesne  chambers,  and 
which  was  at  that  time  the  only  permanent  central  department 
of  State  {curiarum  omnium  ajitiqitissima),  the  other  business  of 
the  central  government  being  conducted  by  the  King,  with 
counsellors  Avhom  he  frequently'  changed. 

Under  Henry  II.,  the  Exchequer  is  further  developed  into  a 
department,  organized  in  corporate  fashion,  with  periodic 
sittings  for  the  financial  administration  and  similar  business, 
and  into  a  corporate  royal  court,  while  the  other  business  of 
the  central  government  is  still  carried  on  by  the  King  with 
counsellors  whom  he  frequently  changes. 

Under  Henry  III.  a  government  council  was  first  formed  as 
au  administrative  body  for  the  discharge  of  the  whole  business 
of  the  State,  which  formed  a  basis  for  the  administrative 
nature  of  the  permanent  councils  of  later  times.*** 

•*•   Tliough    in    direct    contradic-  immediately  assumed.     So  soon  as  he 

lion  to  the  character  of  the  offices,  it  appoints  a  judicial  commission,  this  is 

is  almost   impossible  to  eradicate  the  again  at  once  taken  to  be  a,"  Concilium 

view  which  insists  upon  a  permanent  Ordinarium,"  either  identical  with  the 

royal  council  in  this  period.     So  soon  farmer   or   independent  of  it.     If  the 

aa   the   King  discharges    the   current  King  only  once  in  deliberation  with  a 

business  of  Government  with  a  small  meeting  of  counsellors,   composed   of 

number  of  State  officials,  the  existence  prelates  and  barons,  settles  important 

of  u  properly  constituted  "Conri/jum  measures,  this  is  regarded  as  a  "  Mag- 

ih-dinarium"  or  "Select  Council,"  is  num  Co«ci7jm»7j,"  almost  identical  with 
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the  Upper  House  of  later  times.  Where 
historians  speak  of  any  great  gather- 
ing, on  the  occasion  of  a  festival  or  of 
a  critical  state  of  tho  realm,  a  "  Com- 
mune Concilium"  is  made  out  of  it; 
■which  is  either  supposed  to  compre- 
hend the  collective  body  of  the  Crown 
vassals,  or  something  more  or  less. 
Even  Parry,  who  in  other  places  is  so 
clear-headed,  is  unable  to  keep  clear  of 
this  traditional  method  of  regarding 
things.  "  The  first  was  the  King's 
Ordinary  Council,  consisting  of  pre- 
lates, earls,  and  barons,  selected  by 
himself,  and  assisted  by  the  chancellor, 
chief  justiciary,  the  judges,  and  other 
officers  of  State.  It  was  not  only  a 
Council  of  State,  but  the  Supreme 
Court  of  Justice,  and  met  tliree  times 
every  year  at  the  great  festivals  of 
Easter,  Whitsuntide,  and  Christmas; 
sometimes  at  Michaelmas,  and  at  other 
times  also  by  adjournment. 

"The  Magnum  Concilium  was  a 
larger  assembly  of  persons  of  rank  and 
property,  couvened  on  extraordinary 
occasions. 

"  The  Commune  Concilium  was  a  still 
more  numerous  body,  collected  together 


for  more  general  purposes" (Pari.  p.  10). 
It  is  difficult  altogether  tu  form  any 
definite  ideas  from  this.  Similarly, 
Hallam  (Middle  Ages,  ii.  c.  8,  note  l:-{) 
distinguishes  between  a  Commune  Con- 
cilium, consisting  of  all  the  Crown- 
vassals  ;  a  Select  Council  for  judicial 
and  administrative  purposes ;  and  a 
Court  of  King's  Bench,  which  is  said  to 
have  separated  itself  from  the  Select 
Council  in  Henry  II. 's  reign  (e/.  also 
Stubbs  :  Index,  s.  v.  "  Council ").  The 
error  lies  in  the  pedantic  interpretation 
which  would  create  constitutional 
bodies  out  of  a  government  with 
changing  counsellors.  The  shapeless 
form  of  the  Norman  central  govern- 
ment has  brought  later  historians  also 
into  the  difficulty  how  they  are  to 
denote  the  relation  of  that  permanent 
official  body,  the  Exchequer,  to  the 
so-called  Curia  Regis.  Madox  (i.  154) 
expresses  his  views  with  great  caution, 
calling  the  Exchequer  a  portion,  or  a 
limb,  of  the  Curia,  a  sort  of  Subaltern 
Court;  which  is  correct,  if  under  the 
term  Curia  we  understand  the  whole 
central  government  in  its  shapeless 
state. 
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CHAPTER  XVII. 

vTransttional  ^crioti— Ittncrnnt  justices— ^justices  in   30auco 
— ©ngin  of  (Sstntcs  of  tljc  llcalm. 

However  strong  the  Norman  State,  by  its  institutions,  might 
seem  to  its  contemporaries,  yet  the  weakness  of  a  purely 
l)ersonal  Government,  which  was  ever  losing  its  support  at 
the  death  of  the  ruler,  soon  began  to  be  apparent.  A 
recognized  and  duly  entitled  monarch,  and  a  powerful  person- 
ality, are  the  necessary  conditions  of  such  a  government. 
Both  these  elements  were  wanting  in  Stephen,  whose  usurpa- 
tion of  the  throne  brings  about  a  conflict  which,  with  few 
pauses,  fills  up  the  whole  of  his  reign.  It  is  in  England  the 
period  of  sword  law  and  similar  to  the  interregnum  in 
Germany.  The  poor  rural  population  were  compelled  to  do 
villein  services,  not  for  royal  castles,  but  for  the  strongholds 
of  the  petty  lords.  "  Emnt  in  Anglia  fcrc  fat  tyranni,  quot 
(lomini  castelloriim.''  A  principal  condition  of  the  tardily 
concluded  peace  was  the  razing  of  the  new  fortresses,  the 
number  of  which  amounted  to  126,  and  according  to  other 
accounts  to  375,  or  even  to  as  many  as  1115.  We  can 
understand  the  satisfaction  with  which,  after  such  a  state  of 
things,  the  people  hailed  the  undisputed  succession  of 
Henry  II.  to  the  throne,  and  the  concord  which  subsisted 
between  him  and  his  realm. 

Henry  II.  seems  from  the  first  to  have  found  the  best 
security  for  the  new  throne  in  reforms  affecting  the  administra- 
tion of  the  realm,  which,  especially  after  the  commencement 
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of  his  conflict  with  the  Church,  are  of  a  sweeping  kind. 
About  a  hundred  years  after  the  Conquest  three  changes  are 
almost  simultaneously  introduced,  which,  although  they  have 
been  already  separately  treated  of  in  considering  the  develop- 
ment of  the  prerogative  rights,  must  be  here  more  narrowly 
examined  in  connection  with  one  another  ;  (1)  the  centraliza- 
tion of  the  administration  by  means  of  itinerant  justices ; 
(2)  the  institution  of  an  official  bench  of  justices,  as  a  royal 
court ;  (3)  the  first  beginnings  of  an  estate  of  the  realm 
formed  by  the  greater  barons. 

I.  '^\iZ  institution  of  itinerant  justices  was  based  in  an  almost 
equal  degree  upon  the  needs  of  the  political  government,  and 
upon  a  concession  made  to  the  most  pressing  interests  of  the 
nation.  The  administration  of  the  counties  by  the  Vice- 
comites  had  from  the  first  suffered  from  grave  abuses.  For 
this  reason  even  under  Henry  I.  the  Vicecomites  had  begun  to 
be  relieved  of  certain  judicial  business  by  commissioners  sent 
from  the  royal  court.  Eeliable  information  on  this  point  is 
given  us  by  the  oldest  extant  Exchequer  roll,  the  date  of  which 
(according  to  Hardy's  researches)  may  be  safely  assumed  to 
be  31  Henry  I.  (1181).  This  wtuliis  declares  what  sums  those 
living  within  the  jurisdiction  of  the  court  owed  as  a  result 
of  the  jilacita,  which  the  commissioners  have  held ;  e.rj. 
" Robertus  films  Toll,  debet  XXX  marcas  argenti  dc  placitis 
G.  de  Clinton."  The  total  number  of  the  commissioners  who 
were  appointed  was  nine,  among  whom  are  three  court  lords, 
whose  names  also  occur  in  the  administration  of  the  Ex- 
chequer, and  as  King's  counsellors :  Ralph  Basset,  Richard 
Basset,  and  Geoffrey  de  Clinton.  The  remaining  six  are 
greater  vassals  of  the  Crown,  residing  in  the  neighbourhood  of 
the  counties  for  which  they  were  associated  as  commissioners 
with  one  of  the  three  first-named.  The  sums,  which  were  to 
be  paid  in  to  the  Exchequer  are  always  only  credited  to  the 
name  of  one  of  them ;  and  it  is  never  proved  that  several 
commissioners  were  engaged  at  one  and  the  same  time.  We 
can  accordingly  deduce  from  these  entries,  that  towards  the 
end  of  the  reign  of  Henry  I.  an  innovation  was  introduced,  in 

VOL.  I.  T 
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no  longer  assigning  the  Crown  cases  reserved  {placita  regis) 
by  commission  to  the  sheriffs,  but  in  appointing  a  special 
commission  to  deal  with  them,  which  was  in  the  prescribed 
manner  so  distributed  among  the  counties,  that  a  royal  com- 
missioner instead  of  the  Vicecomes  held  court  with  the  men 
of  the  county.  Under  Stephen,  this  institution,  like  the  whole 
central  administration,  had  indeed  come  to  a  standstill.  But 
all  the  more  pressing  was  the  necessity  which  Henry  II. 
found  for  appointing  more  vigorous  commissions,  since,  under 
kStephcn's  reign,  the  sheriffs  had  been  appointed  by  the  two 
claimants  to  the  throne  from  among  their  partisans,  and  the 
presentation  of  accounts  and  inspection  of  the  Exchequer, 
had  both  fallen  into  abeyance.  Now  begins  a  much  more 
comprehensive  system  of  itinerant  barones  or  justiciarii; 
existing  both  for  administrative  and  judicial  purposes,  so  far 
as  these  could  be  separated  from  one  another  under  the 
Norman  form  of  government.  (1) 

A  system  of  delegation  was  very  necessary  for  government, 
and  especially  for  financial  pm-poses,  for  in  the  confusion  of 
the  times,  the  royal  rights  and  dues  had  suffered  from 
numerous  usurpations.  A  uniform  rating  of  the  tenants  for 
the  tallages  and  similar  impositions  was  difficult  to  compass 
by  means  of  partial  and  corrupt  sheriff's,  the  appeals  against 
whom  had  become  more  and  more  frequent  and  pressing.     At 

(1)  The  system  of  itinerant  justices  results    are    the    followinfr.      Under 

has  no  other  orifjin  but  the  practice  of  Henry    I.    the    Magnus    Hotulus,   31 

the  central  adniinistratiou,  and  the  de-  Henry  I.  only  gives  a  limited    appli- 

creeing  right  of  the    Sovereign,  and  cation   of  placita  rerjis.      During   the 

hardly  any  documentary  basis  but  the  first    eleven    years    of    the    reign    of 

notices    contained   in   the   Exchequer  Henry  II.  (as  under  Stephen),  a  regular 

accounts.     Upon  this  is  grounded  the  institution  of  the  kind  cannot  be  proved 

summary  which  JIadox  has  compiled  to  have  existed  (Foss,  i.  171).     It  was 

with  great  care.     The  later  law  books  the  ecclesiastical  dispute  with  Thomas 

speak    of   the  jiwiiciarii   errai)te$,    as  Becket  which  first  appears  to  have  set 

a  customary  institution,  e.g.  Bracton,  the    great     and    popular    reforms    in 

iii.   c.    ll-i:>.      A    review   of  all  the  motion.     From  1166  down  to  the  close 

various    notices    is    contained   in    the  of  this  reign,   the   itinerant  commis- 

treatise  of  Edward  Foss,  "The  Judges  sioners    form    a   regular    chain,   with 

of  England"  (London.  1S4S  seq.),  the  scarcely  a   break  (Foss,  i.  174).     The 

first  two  volumes  of  which  deal  with  objects  of  the  judicial  administration 

this  period.     The  author  has  collected  come    prominently    forward   from    12 

from   this  era  personal   notices  of  no  Henrv  II. 
fewer  than  580  justiciaries.    The  main 


Origin  of  Estates  of  the  Realm.  275 

the   same   time   these   commissions   served   for   a   periodical 
scrutiny  of  the  manner  in  which  the  Vicecomites  discharged 
their  office.     To  a  still  greater  extent,  as  early  as  15  Henry 
11. ,  we  find  commissions  of  prelates  and  barons  deputed  with 
definite  articnli  for  the  purpose  of  inquiring  into  abuses   of 
office    committed   by  the    sheriffs,    their    under-bailififs,   the 
manorial  stewards,  the  foresters,  and  others.      As  delegates 
of  the  Exchequer,  these  commissioners  are  called  ''harones 
errantes."      With   these    financial   schemes   military  objects 
could  also  be  combined,  which  partly  affected  the  castles  and 
their  garrisons,  and  partly  other  temporary  measures.     After 
the  year  1181  the  more  permanent  business  of  organizing  the 
national  militia  was  added  to  their  duties ;  and  now  that  the 
old  system  of  the  Saxon  national  defence  was  again  revived, 
its  uniform  enforcement  could  be  secured  by  means  of  itinerant 
commissioners.     These  commissioners  had  to  gather  together 
and  review  the  men  liable  to  military  service  [assisa  de  armh 
hahendis),    and   to   inflict   fines    on   those   who   neglected   to 
appear. 

Still  more  general  was  the  need  for  commissioners  for 
judicial  purposes,  and  especially  for  the  administration  of 
criminal  justice.  While  the  land  still  sufi'ered  from  the  effects 
of  sword  law,  the  right  reserved  to  the  sovereign  of  calling  up 
important  criminal  cases  before  him  at  his  court,  took  an- 
other form.  The  King's  peace  had  to  be  repeatedly  pro- 
claimed ;  and  where  the  sheriffs  lacked  the  power  or  the  will 
to  act,  it  had  to  be  enforced  by  commissioners,  who  often 
proceeded  in  a  summary  way.  From  this  point  of  view,  all 
crimes  of  violence  on  life  and  limb,  with  rebellion,  man- 
slaughter, arson,  robbery,  abduction,  forgery,  "  rt  si  qum  sunt 
similia"  were  actually  brought  "before  the  royal  court" 
(Glanvill,  i.  c.  2) ;  that  is,  the  reservation  of  the  royal  right 
of  intervention  had  produced  a  periodical  commission  of 
criminal  justices  delegated  from  the  royal  court.  At  the 
same  time,  the  Hundred's  duty  of  presentment  was  re- 
organized, and  the  itinerant  commissioners  were  entrusted 
with   the   guidance  of  the  parochial  committees  formed  for 
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this    purpose,   according  to  uniform   instructions,    capitula 
roronic. 

Itinerant  commissioners  were  also  employed  for  the  pur- 
poses   of    civil    actions.     The   reason    for    this   lay   in   the 
nature  of  the  law  which  was  to  be  applied.     The  judgments 
of  county  and  manorial  courts  touching  the  inheritance  of 
fiefs,  form  of  dower,  and  the  rights  of  the  feudal  lord  with 
regard   to   his  under-vassals,   which   were  still  considerably 
divergent,   required    to    be    reduced    to   a   definite    uniform 
system  ;  and  public  policy  likewise  demanded  the  settlement 
of  questions  affecting  the  status  of  the  knighthood  and  the 
freeholders  (qnasstiones  status).   From  these  and  other  reasons, 
an  increased  number  of  civil  actions  are  now  transferred  to 
the   court  (Glanvill,   i.   c.   3)  with   the  general  reservation 
"  quodlihet  placitum  de  libera   tenemento  vel  feodo  potest  rex 
trahcre  in  curiam  siiam,  qnando  vidt"  (c.  5).     After  the  way 
had  once  been  opened,  a  flood  of  such  actions  streamed  to- 
wards the  com-t,  which  was  then  opened  to  them  only  on 
payment  of  a  fine.     A  very  usual  sum  was  five  marks ;  we 
meet  once  with  one  mark  for  an  action  brought  in  respect  of 
a  hide  of  land;  and  then,  again,  a  hundred  marks  for  a  suit 
brought  for  a  manor ;  £100  for  an  action  between  the  abbot 
and  the  citizens  of  Whitby,  etc.     Sometimes  the  King  gi-ants 
to  persons  of  rank  or  to  monasteries  the  privilege  that  they 
should  be  prosecuted  at  no  other  place  but  before  him  or  his 
chief  justice.     Hand  in  hand  with  this  goes  the  alteration 
made  in  the  procedure  and  rules  of  evidence  in  the  civil  action, 
which  has  been  touched  upon  above,  according  to  which,  in 
actions  relating  to  property,  and  hereditary  and  possessory 
suits,  the  parties  were  allowed  to  choose  whether  the  case 
should    be    determined    by    a    committee    of    the    lawTaen 
{rccognHio),   instead   of  by   the  duel.     As  being  a  deviation 
from  the  ordinary  law  of  testimony,  this  needed  a  special  writ, 
which  was  issued  on  payment  of  a  fine,  but  at  first  only  to 
"  well-aftected  "  knights  and  freeholders. 

This  system  of  itinerant  commissioners,  employed  for  such 
diverse  purposes,  remained  for  a  long  time  in  a  state  of  flue- 
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tuation.  Madox  has  collected  the  names  of  the  commis- 
sioners of  12-13,  15-17,  20-26  Henry  11. ,  which  occur  in  the 
rotuli.  But  it  is  difficult  to  obtain  a  clear  view,  as  for  long 
their  appointment  depended  upon  momentary  needs.  But 
the  aims  of  the  administration  of  justice  become  more  and 
more  definite,  and  financial  and  military  ends  and  objects 
are  associated  with  it  in  a  more  and  more  temporary  manner. 
Sometimes  we  find  commissioners  who  restore  order  in  a 
certain  place  (justices  of  oyer  and  terminer)  ;  sometimes 
general  criminal  commissions  (justices  of  gaol  delivery)  ; 
sometimes  special  justices  of  dower,  justices  of  assize  ;  and 
then  again  justiciarii  ad  omnia  placita,  ov  justiciarii  itinerantes 
for  general  purposes  (Bracton,  iii.  c.  11-13).  At  the  Assize 
of  Northampton,  22  Hen.  H.  (1176),  the  institution  has 
attained  a  more  definite  form,  by  the  division  of  the  country 
into  six  circuits,  which  even  then  comprised  the  same 
counties  as  to-day.  Criminal  as  well  as  civil  actions  were 
assigned  to  the  commissioners ;  as  also  were  the  superintend- 
ence of  the  procedure  by  presentment,  the  guarding  of  the 
ro3^al  rights  on  demesnes,  escheats,  feudal  dues,  feudal  ward- 
ships, etc.  This  arrangement,  although  it  had  been  settled 
with  the  advice  of  a  great  assembly  of  notables,  was  again 
altered  in  25  Henry  II.,  and  a  new  division  into  districts 
attempted.  In  the  year  1194  new  commissions  were  again 
appointed  with  an  extended  employment  of  juries  in  civil  and 
criminal  cases,  and  with  authority  to  collect  the  tallages  and 
crown  dues.  Finall}',  the  division  into  six  circuits  has  lasted 
down  to  our  day ;  though  for  a  long  time  general  and  special 
commissions,  regular  commissions,  and  those  appointed 
ex  tempore,  continued  to  exist  side  by  side.  ((/) 

(a)  A  new  epoch  is  introduced  by  ing  for  all  po.sBiMe  expansion  of  tho 

the    extruordiuary   Assize   of    North-  royal  sovereign  riglils,  still  the  iusti- 

anipton,  1I7G  ;  at  which  the  counties  tution  of  itinerant  commissioners  eon- 

were  distributed  into  six  circuits,  and  tained   a  liauperoua   innovation    upon 

three  judiciarii    appointed    fur    eacli  tiie  Lepes  Kduardi,  and  the  principle 

circuit.     IKre  evidently  a  new  orj^ani-  of  obtaining;  judj;ment  by  a  jiuliciuin 

zation  was  intended,  tor  wiiich  it  was  jiariiim.      I'alj^ravf    (i.    '2'Jo)    assumes 

considered  once  more  advisable  toobtain  (and,  lor  (he  be;;innin>r8  of  tlie   insti- 

tlie  assent  of  the  »i(/i'(»(«  <()•;•<■«•.    Allow-  tution,  jirobably  rightly  enough)  tluit 
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The  immediate  management  by  the  court  of  such  an  enor- 
mous amount  of  business  was  sure  to  exercise  an  important 
iiilltu'iicc  upon  the  form  of  the  central  government.  Hitherto 
i\w  ExchcMjucr  had  been  the  only  permanent  magisterial  de- 
partment with  organized  offices ;  all  other  national  business 
was  dfliberated  upon  by  informal  "  coyiseils,"  and  partly  dealt 
with  by  judicial  commissions  in  the  usual  forms  appointed 


the  itinerant  justices  were  only  oom- 
missionod  to  examine  into  tiie  facts, 
whilst  the  jmlLiment  was  reserved  to 
the  Kin?  at  court.  Tlie  peculiar  form 
of  Norman  court  justice  hail,  however, 
brought  about  in  iMiglanda  submission 
of  the  parties,  which  found  no  parallel 
upon  the  Continent.  A  royal  special 
commissioner  now  broup;ht  with  him 
the  authority  of  the  King  himself; 
whence  an  a{>peal  to  the  Curia  IiCfii'<, 
that  is,  to  the  supreme  appointing 
power,  was  considered  useless.  Hence 
cfln  be  explained  how  commissioners 
in  such  early  times  not  only  acted  as 
expounders  of  tlie  law,  but  themselves 
gave  judgment,  and  that  (at  all  events, 
to  judge  by  its  results)  their  sentence 
was  considered  tinal.  Even  in  some- 
what early  times  the  commissions  of 
justices  appointed  to  pronounce  final 
judgment  oti  crimes  in  the  name  of 
Curia  liegis  ran,  "  ad  audiendum  et 
ienninandum."  If  a  number  of  county 
justices  were  associated  with  these 
commissions,  this  was  but  a  reminis- 
cence of  the  old  position  of  the  witan, 
and  soon  became  a  formality.  The 
same  fate  befel  it  that  appeared,  in 
later  times,  in  the  decay  of  the  institu- 
tion of  Schiirt'en  in  Gtrmany.  But  if 
thiscondition  of  thinirs,  which  had  arisen 
from  the  necessity  of  justice,  was  to 
become  a  permanent  political  institu- 
tion, it  can  easily  be  conceived  how 
even  an  absolute  government  deemed 
the  assent  of  the  Crown  vassals  advis- 
able, especially  in  those  days  of  church 
quarrels.  We  can  perceive,  ncverthe- 
le.-s,  how  little  the  resolutions  of  sucli 
assemblies  of  notables  possessed  tlie 
binding  force  of  positive  rules  of  law. 
NNithin  three  years,  at  an  assembly 
held  nt  WindsoV  (2.=)  Henry  II.),  tiios'e 
resolutions  were  considerably  altereil, 
nlthough  at  this  assembly  onlv  a 
number  of  prelates  and  Crown  vrss;i1s 


are  mentioned  after  the  ordinary  fa.shion 
of  royal  councils  (Parry,  Parliaments, 
16).  The  country  is  now  divided  into 
four  circuits,  and  the  constitution  of 
the  commissions  altered  (Foss,  i.  171). 
In  later  times,  we  find,  as  a  rule,  at 
the  head  of  the  list  of  the  itinerant 
justices,  such  ordinary  justiciarii  as 
are  at  the  same  time  members  of  the 
bench  of  the  King's  court  which  had 
been  established  in  the  meantime. 
Then  follow  those  who  were  mere  justi- 
cisd  erranfes,  frequently  under-oflBcials, 
who  in  later  times  were  promoted  to 
be  regular  justiciarii.  Landowners 
and  clergy  of  the  county  were  often 
added  to  their  number,  especially  where 
it  was  a  question  of  collecting  tallages 
and  other  impoijitions  (Foss,  i.  ;-534, 
335).  Under  John  the  circuits  were 
iuterru  pted  for  several  years,  especially 
when  the  king  held  circuit  in  persf>n, 
in  which  case  he  was  accompanied  by 
a  few  justiciarii  (Foss,  ii.  27).  Under 
Henry  III.,  a  bishop  or  an  abbot,  and 
one  or  two  ordinary  justiciarii  of  the 
"  hancum  "  are  generally  at  the  bead  of 
the  commission  ;  the  others  are  greater 
or  lesser  vassals  of  the  Crown,  or  clergy 
of  the  county  (Foss.  ii.  191, 192).  In  the 
middle  of  the  thirteenth  century,  the 
law-book  of  Bracton  gives  us  the  for- 
mula of  a  special  writ  issued  for  the 
appointment  of  an  itinerant  justice : 
''  Constituimus  vos  justitiarium  nostrum, 
una  cum  dilectis  et  Jidelibus  nostris, 
A.  B.  C.  ad  itinerandiim  per  comitafum 
W.  de  oiuuibus  assists  et  placitis,  tarn 
coroiix  vostrie  quam  aliis,  secundum 
quod  in  Brevi  7wstro  de  generali  sum- 
viou it ioue  inde  vobis  directo  plcnius 
contiuetur.''  The  manner  in  which  the 
new  institution  of  recognitiones  and 
the  courts  of  presentment  were  com- 
bined with  the  itinerant  justices,  has 
bf  en  described  above. 
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for  the   purpose.      In   this   informal  manner   a   permanent 
creation  arises. 

II.  This  was  the  origin  of  a  (Tourt  of  ilU'ng'S  13cncf)  under 
the  general  name  of  Curia  Regis — a  second  permanent  official 
body  existing  side  by  side  with,  and  to  a  great  extent  blended 
with,  the  Exchequer.  The  judicial  cases  reserved  for  the  King, 
which  had  been  in  earlier  times  assigned  to  the  Exchequer 
or  a  county  court,  were  now  as  a  rule  dealt  with  by  itinerant 
commissioners ;  who  might  be  members  of  the  Exchequer, 
and  also  might  be  other  prelates  and  barons,  learned  in  the 
business  of  the  courts,  and  assisted  by  under-officials  of  the 
Exchequer  or  other  clerks.  These  commissioners  found 
themselves  on  the  one  hand  continually  obliged  to  refer  to 
the  Exchequer,  with  which  they  remained  connected  on 
account  of  the  fees,  fines,  escheats,  forfeitm'es,  tallages,  and 
other  financial  and  military  business  ;  and  on  the  other  hand, 
the  itinerant  justices  had  numerous  cases  to  determine  for 
which  they  had  to  frame  new  maxims  as  well  as  principles  to 
determine  both  the  procedure  and  the  law  which  was  to  be 
applied.  Under  Henry  II.  there  was  instituted  for  these 
weighty  juridical  questions  a  sort  of  bench  or  bancuni,  consist- 
ing, it  appears,  at  first  of  itinerant  justices,  and  to  a  certain 
extent  identical  with  the  functionaries  of  the  Exchequer. 
The  summus  jtisticiarius  is  the  head  of  the  Exchequer  and 
of  the  hancum,  and  there  existed  for  a  long  time  a  similar 
arrangement  to  that  which  still  exists  in  England  :  viz.  various 
magisterial  departments  composed  of  the  same  persons  as 
functionaries.  The  same  person  can  be  in  his  capacity  of 
itinerant  justice,  a  justice  in  Eyre  ;  as  a  member  of  the 
Exchequer  staff,  he  is  a  baron  of  the  Exchequer ;  as  a  member 
of  the  King's  court  he  may  be  a  justice  in  bunco.  Hence  it  is 
difficult  to  determine  the  exact  year  with  which  the  formation 
of  a  bench  of  justices  began.  In  any  case,  the  authority  we 
possess  is  a  decree  of  24  Henry  II.,  according  to  which  five 
commissioners  were  appointed,  "  who  shall  not  journey 
through  the  land,  but  shall  hear  pleas  at  court."  The  busi- 
ness was  so  distributed  that  the  great  mass  of  it  was  dis- 
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charged  by  the  itinerant  justices;  but  the  more  important 
cases  were  dealt  with  by  tlie  judicial  bench,  that  is,  either  in 
the  Exchequer  or  in  the  King's  court  in  banco.  (2) 

During  the  second  half  of  the  reign  of  Henry  II.  we  arrive 
at  the  following  definite  results  : — 

1.  A  considerable  number  of  persons  form  a  permanent 
body  of  justices,  under  the  title  oijiisticiarii,  who  are  so  styled 
ofBcially  in  the  royal  rescripts.  Soon  after  Henry  II.,  royal 
patents  addressed  to  the  "  Chief  Justice  and  his  other  justices 
of  England  "  are  met  with,  which  formally  express  the  official 
character  of  the  ordinary  justiciaries.  The  chancellor,  too, 
acts  as  justiciary,  as  do  occasionally  also  all  the  great  officers 
of  State,  whom  we  find  among  the  itinerant  justices  acting  as 
Leads  of  the  commission.  That  the  clergy,  being  learned  in 
the  law  and  in  the  discharge  of  business,  are  much  and  con- 
stantly employed,  is  shown  by  a  list  (Foss,  i.  IGl),  in  which 
occur  amongst  the  chancellors  and  justiciaries  of  the  period 
the  names   of  five  archbishops,  eight  bishops,  three  abbots, 

(2)  The  origin  of  a  Court  of  King's  curise."   There  certainly  existed  a  closer 

Bench  is  in  like  manner  a  creation  of  circle  of  prelates  and  barons  about  the 

the  administrative   practice.     It  first  person  of  the  King,  who  as  being  men 

nppcars  in  the  administrative  records,  learned    in    th"^    law   were   habitually 

is  tlion  recognized  in  the  law  books  as  employed   in    th«    Exchequer   and  on 

an  existing  institution,  and  is  liniilly  commissions ;     bi^(    they     formed    no 

triiced  back  to  common  law.     The  time  " bench,"  and  had  ivo  pirmanent  offices, 

of  its  origin  must  be  accordingly  deter-  The  a.-^sizes  of  Clartudou,  that  is,  the 

mined   by   a    kind    of    circinustantitil  year  1164  or  11G5,  api>e;ir  here,  too,  to 

evidence,  to  which  tlie  word  J  Mt:/ic/ar?(/8  be  the  turning  point.    AVith  this  date 

pivcs  us  a  clue.     Formerly  every  royal  begin  the  regular  lists  o'  the  itinerant 

c-ommissioner  was  so  culled,  e.f].  those  justices.      The    necessity    of    issuing 

who  were  entrusted  with  the  drawing  uniform  instructions  to  the.^e  commis- 

up    of    Domesday    Book,    the    royal  siouers,  and  the  necessity  for  a  mutual 

conmiissioners  in  the  army,  and  even  communication  of,  and  accounting  for 

fhip  captains  Juftichirii  iiaviijii  regis).  the  legal  principles  to  be  applied,  soon 

It  was  not  until  the  time  of  Henry  II.  led  to  the   formation   of  a   bencli,  in 

that  the  term  received  the  more  special  which  could  be  found  the  necess.'try 

meaninc  of  a  i>ermanent  commismriits  uniformity  in  practice.     A  further  clue 

for   judicial   business.     Such  commis-  to  the  date  is  given  by  the  fees  which 

eioner-ju.'itices  were  formerly  no  more  are  paid  by  suitors  for  license  to  bring 

frequently  found  than  Wtre  jiermancnt  their  plea  before  the  Curia  liegis ;  the 

jiidirial    conmiissions.      The     stimvuts  oldest  instances  of  such  fines  are  found 

jtiflirioriuii.  too.  docs   not  become   an  in  the  Exchequer  rolls,  15  Henry  II. 

ordinary  officer  of  the  realm  until  the  (Madox,  i.  96.429).    Evervthiug  points 

tinje  of  Henry  II.    As  late  as  1165  and  to   the    period   1165-1179  as  that   in 

1177.  Hoveden  terms  the  justices  ap-  which    the    Court    of    King's    Bench 

pointed  by  the  King,  quite  indefinitely  originated. 
" ftflfUf,"   "jnmih'arcf"   and   "iKiroucc 
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eight  archdeacons,  and  two  royal  chaplains.  From  the  time 
of  the  first  formatiou  of  the  Bench  onwards,  its  members 
appear  as  a  higher  class  of  ordinary  justiciarii,  taking  pre- 
cedence of  those  who  are  merely  justices  itinerant ;  but  the 
latter  were  afterwards  frequently  promoted  to  be  ordinary 
members  of  the  Bench,  (a) 

2.  That  at  the  close  of  Henry  11. 's  reign  there  was  a  perfect 
system  of  procedure  before  justices  in  banco  at  the  King's 
court,  is  shown  by  Glanvill's  work.  This  procedure  had 
attained  to  such  a  settled  and  scientific  perfection,  that  an 
established  practice  of  the  judicial  body  must  have  for  some 
time  existed.  With  this  King's  court,  the  momentous  reforms 
in  the  i^rocedure  of  the  civil  action  {recognitio)  have  been 
associated  by  Glanvill ;  and  indeed  they  were  connected  by 
him  with  the  same  disputes  touching  possession,  ownership, 
and  inheritance,  that  were  simultaneously  decided  in  Nor- 
mandy by  committees  of  the  vicinctnin,  committees  which  had 
already  long  existed  there  as  customary  enqnetes.  {h) 


(a)  The  personal  accounts  have  been 
carefully  collected  in  Foss,  vols,  i,  and 
ii.,  but  a  conip;irativi-ly  mixed  employ- 
nient  of  the  judj^es  is  still  continually 
luauil'est.  Tlius,  for  iustaiioe,  once 
under  Henry  II.,  the  chancellor  and 
the  constable  together  hold  the  asi?izes 
of  Kent ;  under  Ricliard  I.  the  chief 
justice,  Archbishoit  Hubert,  i)ret;idi  s 
at  the  county  assize,  and  his  col- 
leagues on  the  commission  deal  with 
the  placita  conmx,  disseizins,  inlieri- 
tance  cases,  etc.  The  royal  decree  of 
24  Henry  II.,  according  to  which  five 
connnissiuners  are  apjiointed  "  rywt  a 
curia  non  reeederent,"  liut  whose  duty 
it  is  to  hear  pleas  at  court  (Bened. 
Petr.  2G6,  A.J).  1178),  contains  tlic 
origin,  or  at  li  ast  is  an  evidence  of  the 
prior  existence  of  a  Bench  of  Ju(lge.~. 

{It)  For  the  procedure  cf.  Glanvill, 
vii.  9.  sec.  7;  xiii.  15,  sec.  6;  ii.  (!,  sec. 
4  ;  V.  4  ;  Spence,  Equilahle  Jurisdiction, 
i.  101,  112,  12S.  t-ince  the  acceptance 
of  ordinary  civil  suits  at  court,  and  the 
allowance  of  a  recognitio,  are  royal 
favours,  and  since  in  all  cases  reserved 
the  ruling  of  tiie  court  presupposes  a 
personal  act  of  the  sovereign,  the  civil 


action  in  tlie  curia  assumes  almost 
the  form  of  a  Koman  procedure  by 
rescript.  Tiie  plaintiti'  must  sue  out  a 
writ  for  this  purpose,  for  which  he  has 
to  apply  to  tiie  secretary  of  tlie  King, 
tlie  eliancellor.  In  the  regularly  recur- 
ring cases,  the  WTit  soon  became  a 
matter  of  course,  and  was  to  be  ob- 
tained from  the  clerks  of  the  Kx- 
ehequer  on  )>ayment  of  a  fee.  Tlie 
initiative  writs  now  became  foniiuhe 
acHoKuiii,  obtained  tiirough  the  intcr- 
jiosition  of  the  chancellor  as  qlJicina 
judiriu'.  Througii  the  association  of 
the  itinerant  justices  with  the  county 
courts,  a  new  ordo  Judiriorum  arose; 
viz.  commencement  of  the  action  by 
writ,  summons  l)y  the  sheriff  as  under- 
olliccr  of  the  snprune  cnurt,  litis  coh- 
tiKtatio,  an<l  rejilies  according  to  the 
Norman  rules  of  pleading,  in  certain 
cases  emi)anelling  of  a  jury  (recognitio), 
which  in  course  of  practice  became 
extinded  to  a  general  emj)loyment  of 
a  civil  jury.  Tiieso  oldest  pleadings 
are  printc  d  in  the  "  Placitorum  Abbre- 
viatio,"  (Ibll,  folio)  more  in  detail  in 
Palgrave.  "  Rotuli  Curiffl  Regis,"  vol.  i. 
from  G  Rich.  I.,  vol.  ii.  1  Job.;  Lond., 
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3.  According  to  an  opinion  formerly  prevalent,  a  civil 
division  for  the  communia  placita  separated  itself  from  the 
royal  court  in  banco  in  Richard  the  First's  reign,  so  that 
at  that  early  time  a  double  judicial  body  is  said  to  have 
existed  for  the  hearing  of  cases,  a  hancum  regis  or  royal 
court  proper,  and  a  h<nu-nm  commune.  The  chief  authority  for 
this  assumption  was  Coke's  preface  to  his  Eighth  Report, 
which  in  making  this  statement  contradicts  Lord  Bacon, 
The  careful  researches  of  Foss  (ii.  161-179)  are,  however, 
sufficient  to  rebut  this  view,  (c) 

In  the  whole  formation  of  the  King's  court  in  banco,  we 
must  not  overlook  an  original  and  long  enduring  connection 
with  the  Exchequer  ;  which  can  be  explained  by  the  fact,  that 
the  Exchequer  had  long  existed  as  a  magisterial  department, 
in  which  the  procedure  of  the  central  administration  had 
become  pre-eminently  perfected ;  as  well  as  by  the  fact  that 
the  central  government  still  employed  the  same  persons,  in 
varied  capacities,  sometimes  for  financial,  and  sometimes  for 
judicial  purposes.  This  continuous  connection  is  shown  in 
the  following  points. 

(i.)  The  siimmus  justiciarius  was  the  common  president  of 
the  King's  court  and  of  the  Exchequer  ;  and  the  Exchequer 
as  the  elder  magisterial  department  remained  so  closely 
associated  with  the  other,  that  it  was  not  until  centuries  later 
that  an  appeal  from  the  Exchequer  was  allowed ;  whilst  the 
banciim  regis  became,  immediately  after  its  origin,  the  court 
of  higher  instance  for  the  bancum  of  the  communia  phuita. 

1835-3S.       Tlie    trontiso    of    Gimder-  of  foot,  dowu  to  Magna  Charta,  only 

mann, "  Bi'sitzunJEiijenthnm  in  Eng-  one  court  in  banco.     The  proceeding's 

land"  (Tiibingi/n,  1S(')4),  gives  a  useful  before  it  were  described   by  Glanvill 

bketch  of  this  formulary  system.     See  as  "  coram  justiciariis  in  banco  residen- 

nlsoBrunner,"Eutstchuug  der  Schwu-  tibus."     Expressions,    such   as    "diem 

rgorirhte."  hahet  in  banco,'"  were  from  Richard  I.'s 

(r.)  It  is  conclusive  evidence,  that  time  tolerably  frequent ;  royal  decrees 

the  three  passages  in  Glanvill,  which  were  also   issued   to  the  "jusfiti^   in 

speak     of     the    jitsticinrii    in    banco  bntico,"  or  to  the  "justicix  de  banco" 

resident!  K  do  not  say  a  word  about  a  (Foss,  ii.  171).    The  expression  ftrtncum 

doublf   liancum,  that  other  testimony  (bencli),  to   denote  the  judicial  body 

upon  this   point  is  wantins,  and  also  itself,  did  not,  however,  become  current 

thiit  n   chain  of  circiimst  uices    sppak  until  the  following  perioJ. 
•gainst  it.     There  existed,  as  a  matter 
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(ii.)  All  great  officers,  who  were  ex  officio  members  of  the 
Exchequer,  and  had  their  representatives  there,  were  accorded 
the  same  right  in  the  newer  King's  court.  The  constable  and 
marshal  had  accordingly  representatives  of  the  same  name  in 
the  King's  court,  and  in  those  couiis  which  arose  out  of  it 
when  it  became  later  subdivided.  The  same  right  was  also 
conceded  to  those  members,  when  the  Exchequer  of  Jews 
became  separated  from  the  chief  Exchequer.  In  like  manner 
the  office  of  the  hereditary  usher  became  subdivided. 

(iii.)  The  personal  privileges  of  the  officials  of  the  Ex- 
chequer were  transferred  to  the  justiciarius  of  the  newer 
King's  court ;  notably  an  immunity  from  the  common 
amerciaments  of  the  county  and  from  scutages,  and  a 
privileged  position  in  using  the  court  tribunal  for  the  settle- 
ment of  their  actions  at  law.  These  exemptions  were  expressly 
referred  to  the  old  privileges  of  the  Exchequer,  " per  libertatem 
scdendi  ad  scaccariam.'' 

(iv.)  The  offices  remained  to  a  certain  extent  common  to 
both,  as  was  also  the  court  house.  The  Great  Seal  was  as  a 
rule  kept  in  the  treasury  of  the  Exchequer  (Foss,  ii.  9).  The 
King's  com't  properly  followed  the  person  of  the  sovereign, 
but  its  usual  seat,  notwithstanding,  was  with  the  Exchequer 
in  Westminster  (Foss,  ii.  168). 

(v.)  In  consequence  of  the  original  connection  subsisting 
between  both  departments  of  justice,  the  routine  of  business 
was  discharged  by  clerks  from  the  Exchequer  ;  that  is,  ac- 
cording to  its  older  pattern.  Hence  the  unmistakable  coin- 
cidence of  the  rotuli  and  records  of  the  Cima  Regis,  with  the 
business  formularies  of  the  Exchequer.  Even  after  the  court 
had  in  later  times  become  separated,  the  fines,  amerciaments, 
tallages,  aids,  and  scutages,  were  in  the  old  fashion  still 
accounted  for  to  the  Exchequer,  by  the  itinerant  justices. 
The  old  principle  "  Tecordationciii  curisc  ref/is  niilli  nrrjnrc  licet  ' 
(Hen.  I.  31,  49,  sec.  4),  was  an  original  princiiilo  of  every 
royal  central  administration,  and  did  not  first  originate  in 
the  manner  of  constitution  of  the  King's  court ;  both  before 
and   after  it  was  a  rule  for  the  Exchequer  also,  for  wliich 
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it   is   incidentally  recorded    under    Edward    I.    (Madox,    ii. 
25). •• 

Both  departments  arc  still  always  regarded  as  an  emana- 
tion of  the  personal  government.  ''In  curia  domini  regis 
ipse  in  propria  persona  jura  decernit"  (Dial,  de  Scacc,  i.  c.  4). 
The  king,  when  it  pleases  him,  appears  himself  as  an  itinerant 
judge,  and  presides  in  person  in  banco ;  instances  of  this  kind, 
until  Edward  II.,  have  been  collected  by  Palgrave ;  and  not 
unfrequently  a  judgment  is  postponed  on  account  of  the 
King's  absence.  The  whole  primitive  form  of  a  king's  court, 
as  we  can  thus  jierceive,  is  as  unstable  as  all  new  creations 
of  administrative  practice.  With  the  rise  of  a  judicial  body 
the  grand  period  of  the  professional  bureaucracy  in  England 
had  arrived.  From  Hem-y  the  First's  day  an  official  nobility 
begins  to  be  formed,  by  means  of  which  certain  lesser  vassals 
and  clerics  attain  the  rank  of  greater  barons.  The  clergy 
are  still  in  possession  of  the  Latin  official  language,  but 
side  by  side  with  it,  the  Norman  idiom  and  other  technical 
qualifications  assert  themselves,  in  which  the  laity  successfully 
compote  ;  among  the  latter  a  class  of  law  jurists  raises  itself 

**  The  Exchequer  ns  a  financial  army,  addressed  to  the  sheriff.  The 
body  appears  under  Eicliard  I.  as  administrating  body  consists  now  of 
severed  from  the  judicial  body  of  the  the  chief  justice  and  the  barons ;  but 
Curia  Jitgis.  It  continues  to  decide  among  these  the  treasurer  becomes 
the  legal  questions  within  the  financial  more  and  more  prominent,  until,  after 
administration,  and  the  King  still  the  disappearance  of  the  chief  justice, 
makes  use  of  his  right  of  allowing  he  becomes  the  proper  presiding  judge, 
ordinary  civil  actions  to  be  decided  at  Under  Henry  III.  the  oflBce  of  Chan- 
his  will,  by  the  baroues  scaccarii.  In  cellor  of  the  Exchequer  appears  to 
it.s  principal  activity,  however,  the  have  arisen  (^launsell,  18  Ilcnry  III., 
Exchequer  is  and  remains  the  centre  cf.  Thomas,  "Materials,"  9,  10);  in 
of  the  receipts  and  disbursements,  the  tiny  case,  from  this  time  he  is  more 
court  of  account  for  the  sherifts  and  frequently  mentioned.  Erom  Edward 
other  accounting  parties.  In  the  Ex-  I.'s  time  a  treasurer's  lieutenant  is 
chequer  tlic  office  of  sheriff  continues  also  found.  The  sittings  in  the  Ex- 
it) be  farmed  out.  Sheriffs,  esehcators,  chequer  are  still  held  occasionally 
and  certiiii  under-officials,  take  their  under  the  personal  presidency  of  the 
oath  of  office  in  it.  In  like  manner  King,  who  at  other  times  gives  his 
from  the  Exchequer  proceeds  the  orders  bv  writing  under  his  private 
dejwsition  of  individual  sheriffs,  and  seal,  or  verbally, "and  quite  informally 
under  Henry  HI.,  even  a  general  bv  messenger.  '  We  shall  refer  again 
deposition  of  them  all.  The  taking  of  (chaps.  22,  23)  in  the  following  period, 
oaths  of  fealty,  grants  of  feoffments,  to  the  position  of  the  chancellor,  the 
compromise.-*  ad  fcnrran'am,  now  chancerv  of  the  realm,  and  to  the 
frt  quently  occur.  From  the  Exchequer  svstcm  of  the  rotuli. 
i«sHes  alao  the  summons  of  the  land 
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to  great  importance.  In  spite  of  much  jealousy  an  esprit 
de  corps  now  appears  to  pervade  the  great  body  of  eccle- 
siastical and  lay  officials,  who  find  their  common  bond  of 
union  in  the  Chancery  and  Exchequer.  It  was  the  dignity 
of  the  profession,  and  the  cultivating  influence  of  their  daily 
occupation  of  administering  justice,  which  enabled,  even 
under  an  absolute  government,  an  honourable  judicial  class 
to  be  formed ;  just  as  in  ancient  days,  the  Eoman  empire 
developed  an  honoured  juristic  body  from  the  professional 
administration  of  justice.  After  the  establishment  of  a  Bench 
of  Judges  in  the  Curia  Regis,  the  one-sided  fiscal  spirit  of 
the  Exchequer  found  a  counterpoise  under  more  enlightened 
reigns.  In  the  law  book  of  Glanvill,  which  was  written 
as  early  as  the  close  of  Henry  the  Second's  reign,  an  un- 
mistakable progress  is  manifested,  not  only  in  the  subtle 
technicalities  but  also  in  a  worthier  conception  of  the  royal 
vocation  of  administering  justice.  Still  more  clearly  is  this 
judicial  spirit  shown  half  a  century  later  in  Bracton's  work, 
with  its  very  liberal  views  of  the  royal  duties  and  of  the 
power  of  the  laws  as  being  superior  to  the  arbitrary  will  of 
the  King. 

The  old  shapeless  Curia  Regis  becomes  now  embodied,  for 
the  discharge  of  two  chief  groups  of  national  business,  in 
two  regularly  constituted  official  bodies,  the  King's  Court  and 
the  Exchequer.  The  transactions  in  writing  between  the 
King  and  these  two  are  conducted  by  his  cabinet  council, 
the  chancellor  and  his  clerks.  As  a  member  of  each  de- 
partment, the  King  forms  between  them  a  department  of  his 
own;  one  which,  as  officina  justicifv,  regulates  the  subjects 
of  procedure  and  the  actions  dependent  upon  royal  writ,  both 
of  which  are  assigned  by  writ  to  their  respective  tribunals. 
From  the  close  of  Richard  the  First's  reign  the  chancellor 
keeps  his  own  registers  {rotuli  caurclldriip)  which,  divided 
into  the  heads  of  Charter,  Patent,  Fine,  and  Close  Bolls, 
have  been  printed  in  recent  years. 

Side  by  side  with  these  momentous  changes  in  the  adminis- 
tration,  are  seen  the  first  indications   of  certain  alterations 
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in  the  constitution,  the  importance  of  which  cannot  be  over- 
estimatrd. 

111.  CDrigin  of  iljc  eBstatc  of  C'jrcatcr  33arons.  In  spite 
of  the  fully  developed  sovereign  political  rights,  Henry  II. 
found  his  position  less  favourable  than  that  of  the  first  three 
Norman  kings.  The  prevailing  ideas  of  every  age  are  deter- 
mined by  the  immediate  past,  and  this  had  severely  shaken 
the  belief  in  the  omnipotence  of  the  kingly  power.  Stephen, 
as  well  as  his  female  opponent,  had  granted  a  number  of 
concessions  and  submitted  to  a  number  of  humiliations ;  the 
title  and  the  privileges  of  the  royal  dynasty  had  been  for 
twenty  years  discussed  in  every  cottage.  After  such  events 
Henry  II.  did  not  find  it  an  easy  task  to  restore  the  old 
form  of  government.  With  the  far-seeing  shrewdness  of 
his  race,  he  contrived  to  find  first  an  able  bureaucracy  that 
was  subservient  to  him  personally,  in  order  to  restore  the 
surviving  administrative  organization.  The  mass  of  the 
Saxon  population  was  won  over  by  exercising  sharp  sur- 
veillance over  the  sheriffs,  by  protection  afforded  to  tenants 
against  the  arbitrary  imposition  of  tallages  by  the  landowners, 
by  concessions  made  to  the  towns,  by  a  universal  extension 
of  legal  protection,  and  by  certain  restrictions  on  duelling. 
The  somewhat  milder  enforcement  of  the  forest  laws  and  the 
feudal  dues,  as  well  as  the  strict  regularity  of  the  whole 
administration,  were  acceptable  to  all  classes. 

But  the  relation  between  Church  and  State  had  become  the 
most  strained  of  all.  During  the  time  of  sword  law,  the 
privileged  jurisdiction  of  the  clergy  had  been  expanded  in 
a  manner  which  was  in  direct  opposition  to  the  uniform 
system  of  the  Anglo-Norman  political  government.  Henry 
II.  was  no  less  determined  to  assert  his  sovereign  supremacy, 
than  was  his  ambitious  primate,  Thomas  Becket,  to  enforce 
the  new  principles  of  the  century  on  behalf  of  the  supremacy 
of  the  Church.  The  ecclesiastical  disorders  now  form  the 
turning-point,  at  which  the  King  found  it  advisable  to  pro- 
ceed only  with  the  express  sanction  of  the  Crown  vassals. 
He  did  this,  as  has  been  explained   above    (Chapter   XV.), 
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simply  by  summoning  to  extraordinary  court  days  the  more 
distinguished  prelates  and  barons  to  discuss  with  them  im- 
portant measures  touching  spiritual  jurisdiction.  The  first 
step  in  this  direction  was,  that  in  January,  1164,  the  King 
laid  before  them  the  sixteen  Articles  of  Clarendon,  touching 
the  submission  of  the  ecclesiastical  body  to  the  royal  feudal 
and  judicial  control,  and  that  he  had  these  articles  recognized, 
confirmed,  and  finally  attested,  by  the  greater  barons  and 
the  bishops.  Thus  the  innate  national  idea  of  the  highest 
legislative  power,  "  consensu  mdiorum  terras,"  awoke  to  a  new 
life.  As  the  opposition  of  the  Archbishop  still  continued, 
the  King  soon  after  summoned  not  an  ordinary  judicial  com- 
mission, but  for  the  first  time  the  collective  body  of  the 
great  prelates  and  barons,  in  order,  by  formal  judicial 
sentence,  to  declare  the  primate  of  the  realm  guilty,  and  in 
"  misericordia  regisJ"  The  idea  of  an  administration  of 
justice  by  the  "  King  in  the  national  assembly,"  is  thus  re- 
vived, t 

The  unfortunate  course  of  the  ecclesiastical  controversy 
caused  extraordinary  com-t  days  to  be  summoned  more  than 
once,  at  which,  in  addition  to  ecclesiastical  questions,  im- 
portant reforms  of  the  temporal  jurisdiction  were  put  forward 
for  discussion,  deliberation,  and  approval.  In  these  the 
question  was  one  of  fundamental  departures  from  the 
judicium  ])ariiun,  and  from  the  Norman  judicial  custom  of 
the  duel ;  a  question  of  principles  already  enforced  in  practice, 
but  for  which  the  assent  of  the  vassals  of  the  Crown  seemed 

t  The  state  of  ecclesiastical  affairs  tlio  Kiiip:  of  Englaml  was  not  the  solo 
in  the  half  century  from  11G4-1214,  luiitl.  To  j)nt  an  end  to  this  state  of 
undoubtedly  prepared  the  bcginninj^s  alViiir.*,  Henry  II.  di  cidi-d  to  summon 
of  a  new  con.stitntion  of  estates  f)f  tiie  the  extraordinary  ansizi  s  nt  Clarendon 
realm.  Thoufj;!!  the  encroaclunents  of  and  Nuithanipton  in  ll<i4,  to  consist 
the  spiritual  councils  under  Stephen  of  the  colh  etive  Ixnly  of  great  barons 
formed  no  recognized  precedents,  yet  of  the  nalm,  all  the  bishops,  and  the 
it  became  involuntarily  recognized  that  most  distinguished  abbots,  all  of 
ecclesiastical  atfairs could  not  befiinilly  whom  emergul  Irom  the  great  mass  of 
ordered  by  the  sole  authority  of  thi?  teiunti-s,  as  an  united  body.  The  name 
King ;  that  the  Church  rei)respiitcd  a  "  assize,"  which  is  henceforward  used 
political  system  standing  on  its  own  by  historians  as  well  as  by  legal  writers, 
rights;  and  that  the  English  Church  indicates  the  beginning  of  u  new  con- 
formed an  inseparable  branch  of  a  ception,  which  is  the  first  step  towards 
universal  Catholic   Church   of  which  legislative  parliaments. 


288  Constitutional  History  of  England. 

to  be  ntlvisablc,  in  order  to  convert  decided  departures  from 
the  Ic^al  usage  of  both  nations  into  permanent  national 
institutions.  Seeing  that  it  was  vitally  important  for  the 
King  to  obtain  the  vassals'  sanction  in  the  ecclesiastical  con- 
troversy, Henry  was  obliged  to  make  those  measures  which 
were  essentially  necessary  for  the  times  more  acceptable, 
by  requesting  the  assent  of  his  Crown  vassals,  a  step  which 
is  always  popular  at  the  first  beginning  of  a  political  con- 
stitution. The  King  also  does  not  disdain,  as  in  the  Anglo- 
Saxon  period,  to  proclaim  once  again,  with  the  advice  of  his 
Witan,  the  "  King's  peace ;  "  this  w^as  published  in  the  Assize 
of  Clarendon  with  the  addition,  "  quam  dominns  rex  Henrkus 
consilio  arcJi'iqiiscojwrum  ct  cpiscoporum  et  ahbatum  cseteiiimque 
baromim  siionun  constituit"  (Palgrave,  i.  257).  In  this 
direction  two  innovations  are  conspicuous,  in  which  the 
national  fundamental  idea  of  the  legislative  power  is  revived. 

1,  In  place  of  the  informal  councils,  the  collective  body 
of  the  great  prelates,  the  earls,  and  great  barons  were  sum- 
moned;  in  the  resolutions  of  the  council  itself,  this  "con- 
silium archiepiscoporum,  cpiscoporum,  ahbatum,  comitum  et 
haronum  (optimatum  ptroccrum)  "  is  expressly  mentioned ;  and 
at  Becket's  condemnation,  this  assembly  acts  as  a  peers' 
court  in  the  form  of  a  great  feudal  curia,  and  no  longer  as 
a  judicial  commission  appointed  by  royal  supreme  power. 

2.  To  take  part  in  the  most  momentous  resolutions  on 
one  of  these  two  occasions,  there  were  also  invited  a  number 
of  smaller  Crown  vassals.  To  the  Assize  of  Northampton 
(117G),  the  milites  ct  Jtomincs  regis,  were  summoned  in 
addition  to  the  harones ;  or,  according  to  other  accounts, 
also  the  Vicccomites  and  haroyies  secundae  dignitatis.]^ 

tt  The  necessity  of  attaching  the  the  public  peace  (Palgrave. "  Common- 
temporal  vassals  to  the  King's  cause  wealth,"  i.  257.  ii.  178-  "Select 
by  concessions,  caused  Henry  in  those  Charters,"  p.  143).  recognized  im- 
twelve  critical  years,  to  take  counsel  portant  institutions  which  had  sprung 
with  his  assemblies  of  notables  touch-  up  from  the  practice  of  the  courts  of 
ing  other  points  of  the  temporal  juris-  law  and  of  police.  According  to  the 
diction,  which  produced  a  material  King's  idea,  these  were  onlv  deliber- 
ateration  in  the  customary  legal  .'system  ative  estates,  and  were  certainly  not 
^iTJr"''.!,  V^'*'^^^^ '^^"^'^'^^^  intended  to  be  prejudicial  to  his 
Uibb;  on  the  snbject   of  maintaining  sovereign  rights.     It  was  believed  that 
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In  connection  with  these  events,  a  distinction  between 
haroncs  majores  and  minores  is  first  conspicuous  in  a  solemn 
political  act ;  and  this  distinction  has  until  the  present  time 
continued  to  form  the  subject  of  lively  controversy.  The 
word  "haw"  originally  denoted  a  man  (baron  and  feme, 
barones  civitatis  London,  court  baron,  baron  to  the  Cinque  Ports). 
After  the  Conquest  it  gradually  usurped  the  place  of  the 
Anglo-Saxon  title  of  Thane,  apparently  in  order,  like  the 
Latin  homo,  to  express  the  feudal  dependence  of  the  "  men  " 
upon  the  King.  In  comparatively  early  times,  by  barones 
were  pre-eminently  meant  the  barones  regis  ;  that  is,  the 
tenentes  in  capite,  who  fi'om  the  first  were  divided  according 
to  the  amount  of  their  property,  into  greater  feudatories  and 
lesser  Crown  vassals.  Thus  property  qualification  becomes 
again  connected  with  political  institutions.  Barones  majores 
and  minores  had  for  a  long  period  been  distinguished  in 
the  feudal  militia.  All  such  as  led  divisions  of  their  own, 
were  regarded  as  bannerets  or  officers  in  the  feudal  army. 
On  the  Continent,  fifty  milites,  or  at  least  twenty-five,  were 
reckoned  to  one  banneret  ;  in  England,  in  proportion  to  the 
smaller  scale  of  enfeoffments,  a  smaller  number  appears  to 
have  formed  the  unit  of  the  constabularia.  In  the  active 
army,  the  King  certainly  appointed  the  commanders,  but  it 
was  inevitable  that  the  greater  vassals,  who  by  virtue  of 
their  feudal  possessions  had  to  furnish  whole  constabularia, 
should  regard  themselves  as  entitled  by  birth  to  be  officers 
(seigneurs)  of  the  feudal  militia. 

if  tho  magnates  of  the  land  had  once  It  may  be  that  it  was  necessary  to  con- 
declared  their  assent  to  an  institution  nect  the  regulation  of  the  i>rici'd  of 
culled  for  by  the  times,  tlie  matter  was  provisions  (as  being  a  measure  of  vital 
set  at  rest  by  the  new  institution  interest  to  the  national  lite)  witli  duo 
having  obtained  a  recognition  of  its  t'nrmality  with  tlie  Aiotim  <l>  jxto'  si  r- 
legality.  Tliis conception  tlie  political  rumla  under  Henry  II.  It  is  not  a])- 
goverumont  adhered  to  for  a  whole  parent  that  any  general  assembly  was 
century.  After  1 17tJ,  we  hear  no  more  convuked  at  this  time  (2Jth  April, 
of  assizes  under  Henry  XL,  nor  of  any  1 20 1")  (rtV/c  8elden,  "Titles  of  Honour," 
under  Kichard  Coeur-de-Lion.  It  is  7:!5);  it  appears  rather  that  only  an 
not  until  5  John  that  a  royal  decree  ordinary  council  was  held,  who.-^o 
is  mentiuned  (I'atent  Uolls,  5  Job.)  assent  it  was  found  advisable  to 
■which  regulated  the  "assize  of  bread,"  njention  at  the  promulgation  of  the 
"  communiconcilio  baronum  iiostrorum."  measure. 

VOL.  I.  U 
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From  the  first,  the  distinction  between  harones  majores  and 
minorcs  was  known  in  the  Exchequer.  Eeliefs,  wardships, 
and  marriages  of  the  great  feudatories  formed  the  principal 
items  in  the  financial  administration.  Whilst  those  of  the 
single  knight's  fee  were  fixed  at  a  hundred  shillings,  those 
of  the  greater  lordships  were  not  until  later  times  fixed  at 
a  hundred  marks;  and  in  this  respect  we  often  find  a  dis- 
pute, as  to  whether  the  relevium  of  a  fief  is  to  be  calculated 
on  the  fief  as  a  barony,  or  separately  on  the  single  fiefs. 
In  computing  the  amerciaments  again,  the  greatest  feuda- 
tories are  more  highly  taxed ;  on  which  account  certain 
Crown  vassals  appeal  against  their  rating  as  "barons,"  on 
the  ground  that  they  only  possess  single  fiefs.  A  notable 
example  of  this  is  the  case  of  the  Abbot  of  Croyland  (19 
Edw.  II.). 

From  the  earliest  times  harones  majores  and  minores  were 
distinguished  at  court.  Of  course  it  was  only  magnates  who 
were  able  to  attend  the  gorgeous  assemblies  with  a  retinue. 
To  them  by  custom  an  express  invitation  was  issued,  and 
by  custom  they  were  treated  with  much  greater  distinction 
than  the  knight  without  attendants. 

For  the  same  reason  there  had  long  existed  in  the  popular 
mind  and  in  the  language  of  common  life,  harones  majores, 
and  harones  minoi-es. 

We  can  easily  understand  from  this  condition  of  things, 
that  contemporary  writers  make  use  of  the  expressions 
"harones  majores  et  minores,"  in  such  a  manner  that  a  later 
age  was  led  to  conceive  of  the  difference  thus  drawn  as  a 
distinction  in  rank,  which,  however,  viewed  by  the  light  of 
the  law,  does  not  in  reality  exist.  A  difierence  in  rank  would 
presuppose  that  the  great  estates  were  held  by  a  special  tenure 
in  a  different  manner  from  the  simple  knights'  fees,  but  in  the 
great  register  of  the  fiefs  made  in  the  time  of  Hem-y  III.  and 
Edward  I.,  and  which  was  printed  in  1807,  under  the  name 
of  Testa  de  Neville,  the  terms  honors,  haronx,  and  feuda 
are  used  in  such  confusion  that  a  definite  and  legal  distinc- 
tion manifestly  does  not  exist.     The  expert  who  wrote  under 
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Henry  VI.  his  treatise  upon  feudal  tenures  (Littleton  on 
Tenures),  upon  which  the  later  works  of  Coke  and  Blackstone 
are  based,  knows  no  distinction  between  tenure  by  barony 
and  tenure  by  knight's  service  ;  and  this  legal  authority  is 
sufficient  to  determine  the  question.*  Just  as  little  were  the 
greater  and  lesser  Crown  vassals  distinguished  by  their  family 
designations.  The  greatest  feudatories  are  sometimes  only 
denoted  by  a  Christian  name,  and  sometimes  by  a  family 
name,  with  or  without  the  prefix  "  de  "  ;  the  same  is  the  case 
with  the  lesser  vassals  of  the  Crown,  and  also  with  the 
under-vassals.  In  a  few  families  (Baro  Staftbrd,  Baro  de 
Greystock)  the  word  "haro"  becomes  customary  for  well- 
known  reasons,  yet  this  is  not  peculiar  to  the  greater  vassals. 
These  circumstances  induced  the  Committee  of  the  Upper 
House  when  examining  into  the  question  of  the  peers'  dignity, 
to  allow  that  an  "estate  of  the  realm"  did  not  exist  before  the 
time  of  Magna  Charta.  The  actual  and  social  diflerencc  was 
still  no  legal  one,  not  legal  from  the  point  of  view  of  public 
law,  because  no  cour  de  haronie  existed ;  not  legal  from  the 
point  of  view  of  private  law,  because  greater  as  well  as  lesser 
tenentes  in  eapite  have  equal  rights  of  tenure. 

Notwithstanding  that  the  state  of  the  kingdom  had  repeat- 
edly compelled  Henry  II.  to  accord  to  the  most  conspicuous 
spiritual  and  temporal  vassals  a  voice  in  legislating,  yet  it  is 

*  lu  the  relations  of  private  law  no  that  even  in  the  practice  of  the  Ex- 
difference  coiikl  anywhere  be  found  checiuer  as  it  was  in  tlioso  days,  there 
between  a  kni<rht,'s  fee  and  a  barony.  existed  as  yet  no  fixed  ti-riuinology. 
All  the  inci<U-ntal  distinctions  only  rest  The  law  book  of  ISracton  (ii.  p.  ;{;»,  sec. 
upon  the  administrative  practice ;  and  G)  is  the  first  to  testify  that  in  those 
even  in  the  Treasury  records  it  tnok  a  days  the  tribnnnla  bej^jan  in  certain 
long  time  before  the  various  amounts  jjarticulars  to  distinguish  between  " //(i- 
of  the  relevia  led  to  a  fixed  distinction;  ronia"  and  "  nmorin  "  ;  "ijuml  tUcilur 
as  in  the  Rot.  9,  lionr.  III.,  '''■  I'er  in-  de  haroiiin  non  cut  olmrrrandiim  in  va- 
quisitionem,  quam  Hex  jtnicepit  Jicri,  ^oria,  n/  aliig  viinorihu^  /<<"/i's  qiiani 
idem  WalUritu  ti nuit  de  Rctjc  in  C(ti>ite  haronia,  quia  ciput  non  IkiIh  nt  iiiriit 
])erfocdunii)iiIiliK,etnonptrb(ironiaiii"  hanniin."  But  iliis  c<>ncei)li(in  only 
(Madox,  i.  pj).  HIS,  GSl,  where  wo  also  datt  s  iVcim  tlie  mi<ldl.M.f  tiic  thirti-rutii 
find  other  instances  of  the  ush  of" /«no-  century.  It  was  not  until  Henry  lll.'s 
■nil"  and"/(0«or"  for  those  posses.-ion3  reign, after  ISIagnaCiiartu  and  a  niuiti- 
wliich  i)ay  the  great  nhvhnn  of  a  tilde  of  other  precedents,  that  the 
hundred  marks  in  around  siuii).  The  jiopular  tongue  began  lo  speak  of  tho 
manner  in  which  tho  "  I>iali>ijiiit  dr.  "baronage"  us  tlie  sum  tut.il  ol  all 
Scaccario"  (ii,  cap.  10)  speaks  of  the  greater  t'rrtwn  va,s8als  (Parry, 
^*  baronix  majores  el  minorea"  proves  "rarliumeuts,'"  xi.): 
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clear  that  the  King  in  convoking  the  notables  had  just  as 
much  freedom  of  action  as  he  had  in  originating  all  the 
conailid  opfinutfniii.  The  summons  was  issued  on  the  ground 
of  personal  cimruleiicc,  and  especially  to  such  as  were  already 
lionoured  with  important  confidential  offices,  it  was  issued  in 
accordance  with  the  custom  of  the  court,  which  had  always 
honoured  certain  great  vassals  with  a  personal  invitation 
(writ),  and  it  was  issued  on  the  basis  of  the  size  of  their 
estates,  which  was  known  in  the  Exchequer,  and  with  regard 
to  the  distance  at  which  their  places  of  residence  lay,  of  course 
paying  due  regard  to  their  personal  standing  and  the  opinion 
of  their  compeers.  And  accordingly  these  conventions  were 
not  "  feudal  parliaments,"  but  only  great  councils  of  notables, 
and  for  that  reason  they  cease,  and  disappear  for  more  than 
a  generation. 

As  to  the  form  and  effect  of  such  a  summons,  nothing 
was  definitely  settled  in  this  period.  But  there  were  prece- 
dents extant,  cases  in  which  the  Iving  had  taken  the  opinion 
of  his  vassals  "  suj^er  ardais  negotiis  regni,"  and  had  obtained 
their  assent.  If  this  assent  was  proper  in  the  eyes  of  the 
King,  it  ai)peared  still  more  proper  in  the  ej^es  of  the  vassals. 
For  resolutions  of  this  kind  the  denotation  "  assisa,''  bor- 
rowed from  the  feudal  curiae  of  the  Continent,  is  used  ;  and 
even  the  law  book  of  Glanvill,  in  dealing  with  material  altera- 
tions made  in  the  legal  and  judicial  constitution,  lays  stress 
upon  the  question  whether  they  had  been  brought  about  by 
an  <issisa  ifiiicniUs  or  not.  The  monarchy  in  these  convoca- 
tions had  pursued  merely  temporary  aims  ;  but  for  the  first 
time  for  many  long  years  the  great  barons  had  again  assembled 
in  the  political  councils.  The  historians  speak  again  of  the 
King  as  "  cian  principilms  sitis  de  statu  rcpni  et  de  pace  confir- 
munda  tractdtm.''  The  rights  of  the  estates  of  the  realm  had 
once  more  attained  a  definite  form,  and  on  this  account  the  court 
days  of  Henry  II.  were  important  precedents  and  of  consider- 
able moment  in  the  events  which  led  to  Magna  Charta,  and 
also  as  one  of  the  bases  of  the  later  parhamentary  law.fff 

♦tt  The  impediment  to  progress  in  the  nature  of  the  Crown  vassallage 
this  direction  lay  at  this  time  still  in       itself,  which,  consisting  as  it   did   of 
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hundreds  of  small  feudal  possessors, 
did  not  contain  the  element  of  a  poli- 
tical peerage.  Tliis  difficulty  increased 
just  in  the  times  of  the  Crusades  by 
reason  of  the  numerous  alienations  of 
single  knights'-fees  and  smaller  parcels 
of  liuid;  so  much  so  that  we  now  meet 
with  tenentes  in  cdpife  in  possession 
of  one-twentieth,  one-hundredth,  or 
one  three-hundredth  of  a  knight's  fee. 
As  it  was  impossible  to  draw  a  sharp 
line  between  the  greater  and  lesser 
vassals,  only  the  form  of  the  royal 
summons  remained  wherewith  to  form 
an  assembly  of  notables  capable  of 
legislating.  If  this  summons  was 
wanting,  tliere  was  an  end  of  the  great 
court  days.  And  thus  it  came  to  pass; 
the  Assizes  of  Clarendon  and  North- 
ampton were  not  repeated  for  a  whole 
generation. — In  modern  times  the 
critical  tlume  of  baroin'S  majores  and 
ininores  has  been  again  treated  of  iu 


detail  by  Hallam  ("Middle  Aires"), 
and  with  mucli  caution  in  the  Peers' 
Report  (iii.  87,  '.17,  ^ff.,  lOD,  fiq. 
251).  II  in  the  latter  we  are  forced  to 
acknowledge  that  the  summons  to  u 
consilium  regis  at  this  period  was  ex- 
clusively dependent  upon  an  act  of  the 
sovereign,  this  negatives  the  idea  of 
an  "estate  of  the  realm"  consisting  of 
Crown  vassals,  since  the  choice  among 
lumdrc  ds  was  entirely  dejiendent  uixm 
royiil  writ.  The  English  nobility  itself 
would  be  brought  into  difficulties  by 
the  confused  idea  that  every  vassal  of 
the  Crown  in  the  Norman  Curia  Itiijis 
was  entitled  to  a  seat;  for  the  claims 
to  a  seat  in  tbe  present  House  of  Peers 
would  liave  been  innumerable  if  every 
descendant  of  a  possessor  of  three  or 
four  hides,  who  at  one  time  or  other 
had  belonged  to  the  tenentes  in  capite, 
could  lay  claim  to  barouage  by  tenure. 
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CHAPTER  XVIII. 

itlngna  CDnrtn. 

After  the  rule  of  Henry  H.,  which  was  energetic,  though  in 
its  latter  years  full  of  vicissitudes,  comes  Richard  Cceur-de- 
Lion,  adventurous  and  aimless,  but  a  faithful  reflex  of  the 
times  in  which  he  lived,  and  accordingly  popular.  The 
regency,  appointed  for  the  time  of  his  crusade,  soon  came 
into  conflict  with  the  great  barons  and  with  the  King's 
brother  John.  During  the  absence  of  the  King,  England 
again  saw  one  party  of  the  barons  in  feud  with  another 
discontented  faction.  With  his  return  from  captivit}^  the 
personal  rule  of  the  King  is  restored,  and  he  now  holds  a 
court  day  {colloquium)  after  the  old  fashion,  sits  in  judgment 
upon  his  brother  John  and  upon  a  bishop,  imposes  a  hide- 
tax  of  two  shillings  upon  every  hide  of  land ;  but,  engaged 
in  unceasing  feuds  upon  the  Continent,  loses  his  life  at  a 
siege.  The  absence  of  this  knight-errant  from  English  soil, 
which  was,  with  the  exception  of  a  few  months,  continuous, 
proved  extremely  beneflcial,  in  so  far  as  it  rendered  the  con- 
tinuance of  an  organized  internal  government  possible. 

The  reign  of  John  which  followed  appears  again  to  unite  in 
itself  the  worst  qualities  of  the  Norman  system.  This  King, 
who  had  already  proved  a  faithless  son  and  treacherous 
brother,  forfeited  by  the  murder  of  his  nephew  Arthur  his 
French  fiefs,  and  thus  brought  about  the  separation  of  Nor- 
mandy from  England.      He  involved  himself  in  a  strufifsle 
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with  the  ptapac3%  and  concluded  it  by  a  humiliating  submission. 
In  his  government  of  the  realm  he  was  still  more  aimless 
than  Richard,  harsher  and  more  avaricious  than  any  of  his 
predecessors ;  he  estranged  all  classes  of  the  people  succes- 
sively by  cowardice  and  cruelty,  by  greed  and  arbitrariness. 
At  length  he  brought  about  a  crisis  in  which  all  elements  of 
opposition  against  absolutism  leagued  themselves  together 
and  took  action  in  common. 

First  and  foremost  among  these  opposing  forces  stood  the 
Church,  which  even  under  Henry  II.  had  asserted  itself  as  a 
power  equal  with  the  monarchy.  The  time  had  arrived  when 
Innocent  III.,  in  the  zenith  of  his  might,  at  the  Lateran 
Council  (1215)  proclaimed  the  Church  as  the  universal 
monarchy.  In  his  rupture  with  this  power  John  brought 
matters  to  such  a  pass,  that  the  Bull  of  excommunication 
was  proclaimed  to  his  face,  and  his  deposition  from  royal 
dignity,  and  the  absolution  of  his  subjects  from  their  oath  of 
allegiance  were  published  upon  English  soil. 

But  among  the  temporal  vassals  also  much  had  been 
changed  since  the  Conquest.  Since  the  Crusades  the  con- 
sciousness of  the  dignity  of  the  military  profession  had 
mightily  increased.  The  strength  of  the  heavy-armed  war- 
riors had  for  generations  decided  every  conflict ;  all  the 
power  of  princes  now  primarily  depended  upon  the  number 
of  such  warriors.  The  equal  balance  of  conditions  through- 
out the  whole  of  Christendom,  and  the  sanction  of  the 
Church,  had  created  an  esprit  dc  corps,  which  under  the  walls 
of  Jerusalem  had  formed  for  itself  an  universal  code  of 
honour,  which  even  princes  could  not  refuse  to  acknowledge, 
and  which  found  in  tournanunts  and  social  customs  further 
support  and  expression.  Whilst  therefore  the  barony  and 
knighthood  began  to  feel  themselves  a  unity,  they  were 
bitterly  aggrieved  by  the  arbitrary  imposition  of  scutagos 
and  income  taxes;  and  now,  too,  when  in  the  Exchequer  and 
in  the  government  of  the  country  bailiffs  the  prosaic  system 
of  amerciaments  and  fines  had  roaciud  its  climax,  John,  as 
the  guardian  of  orphans,   dealt  with  his  feudal  wards  with 
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unheard-of  injustice,  and  regarded  the  wives  and  daughters 
of  his  greater  vassals  as  ohjects  for  his  licentious  desires. 

In  the  towns  of  England  also,  as  well  as  amongst  the 
freeholders,  much  hud  in  the  course  of  time  been  altered. 
The  extension  of  the  feudal  law,  with  its  rigid  rules  of  inalien- 
ability and  primogeniture,  to  the  whole  landed  property,  had 
in  its  very  excess  become  an  unnatural  system,  in  opposition 
to  which  the  natural  laws  of  political  economy  and  family 
life  tacitly  asserted  their  rights.  By  the  circuitous  path  of 
royal  licence  on  payment  of  a  fine  the  alienation  and  partition 
of  feudal  estates  had  to  a  considerable  extent  been  resumed. 
Marriage  and  decease,  inheritance  by  daughters  in  equal 
shares,  escheat  and  regrant  in  smaller  divisions,  subinfeuda- 
tion, and  even  direct  selling  in  parcels  (which  was  done  by 
the  vassals  on  embarking  for  crusades,  and  was  favoured  by 
the  Crown)  had  brought  about  new  estates  of  freehold  in 
land.  Mercantile  and  commercial  business,  promoted  by  the 
crusades,  which  had  exercised  a  most  beneficial  influence 
upon  the  cities  and  boroughs,  had,  after  the  time  of  Eichard 
I.,  raised  a  considerable  number  of  English  towns  to  a  high 
degree  of  independence.  This  class  also,  in  spite  of  its  innate 
loyalt}',  was  in  a  humour  to  make  common  cause  with  the 
spiritual  and  temporal  Crown  vassals  against  despotism.* 

*  The  events  of  the  origin  of  Magna  be  considered  a  patriot.     But  imiue- 

Ciiarta  have  been  portrayed  by  iiisto-  diately  after  success  had  Ix^en  gained, 

rians     with     justifiable     jiredileetion.  the  imperious  behaviour  of  the  Curia 

(I'f.   Lappenberg-Pauli,  iii.  203— bS7.)  towards  the  barons  reminded  the  nation 

For   tlie   purpose   of  tliis   description  only  too  sensibly  that  a  spiritual  abso- 

it   is  important   to  consider  the  rela-  lutism  existed  side  by  side   with  the 

tinnship     between    the    powers     who  tcmjioral.     Among  the  Crown  vassals 

league  togotlier  ill  the  act  of  June  ir)th,  of  this  period  the  majority  had  only 

llil.").  against  the  moiiarciiy  :  and  tlie  risen  to  importance   under  Henry  II., 

shifting  of  whicli  in  the  following  half-  and  owed  their  iullueiitial  position  to 

ct  ntury  brought  about  such  a  marvel-  the  newer  system  of  political  adminis- 

lous  cliange  in  their  po.xitions.      The  tration.     At   the   head   of   the  armed 

eounterforce  of  the  Church  was  at  this  opjwsition     stood    pre-eminently     the 

tinu- the  most  imposing  ns  well  as  tlie  northern   barons.     In   the  framing   of 

most     stable.      Archl)ishop     Stephen  IMagna  Charta,  the  school  of  the  official 

l.angton  himself,  in  spite  of  his  pro-  nubility    formed   under   Henry   II.    is 

motion  by  the  Pope,  strongly  impressed  recognizable.     All  parties  of  the  then 

by  the  popular  feeling,  not  only  under-  existing  nobility  apparently  took  very 

to<ik    for  a   time  the  conduct   of  the  slight   interest    in    the    possession   of 

movement,  but   remained   staunch    to  Normandy :     for    the    re-conquest    of 

tiie  right  cause,  and  may  with  justice  which  no  efforts  ever  appear  to  have 
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But  it  was,  above  all,  the  blending  of  the  Franco-Normuu 
and  the  Anglo-Saxon  nationalities,  by  this  time  complete, 
which  had  imperceptibly  undermined  the  foundations  of  abso- 
lutism. For  five  generations  they  had  now  lived  together 
under  one  Church,  one  kingdom,  one  administrative  system, 
enjoying  peace  in  common,  and  sufifering  equal  oppression. 
The  period  of  sword  law  under  Stephen,  and  still  more  the 
ecclesiastical  controversy  with  Thomas  Becket,  had  at  times 
elevated  other  antagonism  above  the  national  dissension. 
Parochial  and  family  life  had  made  intermarriage  between 
the  Angli  and  Francigense  a  daily  occurrence.  Under  the 
strong  political  and  ecclesiastical  power  a  new  insular  national 
culture  became  matured,  which  through  the  separation  of 
Normandy  from  England  developed  its  own  characteristics. 
In  this  new  creation  the  Saxon  element  predominated,  not 
merely  in  numbers,  but  in  those  peculiar  attributes  of  character 
which  the  Anglo-Saxons  retained  unchanged  in  their  family 
life,  their  manners,  and  their  language.  The  sober,  moral 
earnestness  of  this  family  life,  in  contact  with  the  brilliant 
and  volatile  nature  of  the  Franks,  proved  the  stronger  oi  the 
two  elements ;  and  finally  in  Church  and  State,  in  the  com- 
munity, and  in  the  family,  assimilated  to  itself  the  Frankish 
character  until,  in  spite  of  a  continuing  difference  in  language 
and  in  class  ideas,  it  became  once  more  predominant  in  the 
nation.  The  greater  portion  of  the  powerful  classes  in  the 
country  were  indeed  still  by  name  and  descent  Francigena) ; 
but  with  each  successive  generation,  the  population  of  the 
British  Isles  became  more  and  more  consolidated  into  the  form 
of  a  nation  Germanic  in  character.** 

1)0011  made.     The  imwcrs  of  resistance  rendiTod  ii  lasting  resistance  iniprac- 

diMj)layed    by  the    Crown  vassals  cor-  ticahlo.     lloiico  can  be  explained  wiiy 

tainly  seem  to  liave  boon  Htrongllieiied  tlie  barons,  after  a  fow  nii'ntli.>' .stmi^L'lc, 

by    the  spirit   of  kni^'litliood,    and  l>y  were  no  nialcii  for  tiie  tinancial  p«\viT 

tiie    syinpalliies    of   iiie    undcr-vassals  of  (lie   Iwn;?,   wiMi    liis    paiil    boJdiiTy 

and  freeholders,     lint  custom  knew  no  and  jjarrison  troops.     Tne  increasing 

oilier  than   a   royal   authority   in    tlio  importance    of    the    freeholders    and 

i'ouilal    militia,  and    that    bo<ly    easily  cities    has    been    already    aile()ualely 

became  disorj^anized  under  a  marshal  estimated     by    S|ielman    "on     I'arlia- 

of  tlieir  own  choosinfj.     The    scattered  ments  "  (c/'.  IVers' iJeinirt,  i.  pp.  HJ,  ;{.■>, 

jiosition    of    tlic     military     liefs,    and  and  below,  cap.  xix. '. 

above  all  the  want  of  (inancial  means,  **  Tlie    most   sii^nilicant  new  basis 
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It  is  these  elements  that  are  comprehended  in  the  world- 
renowned  events  of  the  15th  June,  1215,  which,  under  the 
name  of  "  ^fapjna  Cliarta,"  are  rightly  regarded  as  completing 
the  foundation  of  the  English  constitution.  From  the  moment 
when  John  in  his  ecclesiastical  dispute  had  collected  together 
the  whole  military  array  of  his  realm  to  oppose  the  King  of 
France,  the  consciousness  of  their  relation  to  this  monarchy 


is  (lonhtless  the  reconciliation  of  the 
natiimiil  luitipiitliios,  to  which  the  often 
quoted  testimony  of  the  "  Dialogus  de 
Soaccario"  refers:  '■^  J<tm  cohahitantihus 
Aiiijh'i'ix  et  Niirmanuis  et  alterittrum 
tuiircif  (htreiitiliux  vel  nubcntUms,  sic 
jiermixtie  sunt  naliones,  ut  viz  discerni 
possit  hodir,  quis  Aiiglus  quis  Nor- 
vwniiun  sit  genere."  Although  in 
former  times  the  national  contrast  of  the 
Franco-Norman  and  English  nation- 
alities was  perhaps  overrated,  yet  the 
recent  researches  of  Freeman  (vol.  v. 
Appendix  W)  perhaps,  on  tlie  other 
hand,  go  too  far  in  weakening  and 
underrating  the  national  contrast. 
"  What  Englishmen  sutfered  from  was 
mainly  that  irregular  often  iindesigned 
oppression,  which  must  take  place 
wliL-n  the  laws  of  a  conquered  people 
are  administered  by  their  conquerors" 
(Freeman,  iv.  p.  14).  "The  success 
of  W'illiam's  invasion  was  a  distinct 
triumph  of  one  language,  one  mode 
t)f  warfare,  of  one  social  and  political 
system  over  another"  (Freeman,  iv.  p. 
17).  The  point  of  view  insisted  upon 
by  Stubbs  is  correct,  that  the  Norman 
monarchy,  with  laudable  consistency, 
upheld  the  legal  equality  of  the  two 
nations,  and  that  the  pressure  of  the 
Norman  nationality  was  iirincipally 
owing  to  the  Normans  having  taken 
possession  of  the  high  oflices  in  the 
State  and  the  great  landed  properties. 
The  national  contrast  is  crossed  by 
this  social  one,  but  the  national  anti- 
pathies in  consequence  were  rather 
embittered  than  mollitied.  A  dei  ply 
rooted  national  dissension  is  proved 
niH  only  l)y  credible  historical  evidence, 
but  above  all  by  the  uniform  bearing 
of  the  Anglo-Saxon  population  at  every 
attempt  at  insurrection  by  Norman 
great  vnss;ils;  it  is  evidenced  also  by 
the  decomposition  of  the  constitution 
of  the   counties,    which    was    every- 


where visible,  owing  to  internal  dis- 
sensions, that  could  only  be  rooted  in 
tlie  national  element.  Absolutism  was 
founded  on  these  dissensions  alone, 
and  that  it  had  taken  root  there  is 
shown  by  the  stability  of  the  tendency 
to  freedom  from  the  moment  of  the 
blending  of  nationalities.  In  spite  of 
all  changes  which  the  positions  of 
power  and  party  underwent  in  the 
following  generations,  this  progress 
remained  irrevocable ;  it  consolidated 
itself  in  each  successive  generation, 
and  triumphantly  led  the  emancipa- 
tion of  the  estates  to  further  victories, 
up  to  the  close  of  the  Middle  Ages. 
But  in  this  blending  the  Germanic 
element  had  become  the  preponderating 
one,  just  as  Magna  Charta  did  not 
arise  from  the  Franco-Norman,  but 
from  this  national  spirit.  It  was 
linally  the  toughness  of  the  Saxon 
nationality  which  saved  England's 
freedom.  "Whilst  on  the  Continent 
Eomans  and  Romanized  Celts  crowded 
to  the  courts  of  the  magnates,  the  Saxon 
Thanes  and  peasants  remained  apart 
during  these  hard  times,  and  shut 
themselves  within  their  fortified  farm- 
houses. Whilst  the  adaptive  Scandi- 
navian Normans  in  their  settlements 
in  Normandy  bad,  after  a  few  genera- 
tions, como  to  use  the  language  of  their 
wives,  and  had  become  Frankish  in 
manners  and  customs,  in  England  the 
Norman  element  which  bad  become 
French  had  not.  in  spite  of  the  position 
of  the  ruling  class  which  it  had  held 
for  centuries,  been  able  to  introduce 
one-tenth  of  its  foreign  words  into  the 
English  tongue  as  it  is  spoken  to-day, 
or  more  than  three  words  into  the 
English  Lord's  Prayer  (Hickes,  The- 
eaur.,  Pref.,  p.  vi.).  Finally,  it  was 
the  qualities  in  character  which 
decided  the  issue  in  the  question  of 
nationality. 
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awoke  in   the  breasts  of  the  people.     The  papal  legate  had 
laid   before  the  King  proofs  of  the  understanding  subsisting 
between   the  barons  and  King  Philip,  and  had  thus  in  the 
first  instance  procured  the  humiliating  submission  of  John 
to  the  papal  throne,   which  threw  the   countrj-  into  greater 
agitation  than  the   interdict.     At  the  meeting  of  the  mag- 
nates in  St.  Paul's  on  the  25th  August,  1213,  a  confederacy- 
was  formed,  which,  supported  by  a  great  proportion  of  the 
prelates,  advanced  slowly  in  its  claims  against  the  Crown. 
It  was  not  until  towards  Easter,  1215,  that  an  army  collected 
at    Stamford,    consisting   of   two   thousand   knights,   with   a 
numerous  following   on   horse  and   on  foot,  amongst  whom 
were  some  great  feudatories,  but  especially  younger  sons  of 
the  first  families  in  the  land.     They  chose  Piobert  Fitzwalter 
as  Marshal  of  the   "  army  of  God  and  of  the  Holy  Church," 
obtained  release  from  their  oath  of  fealty  from  the  canons  of 
Durham  on  the  5th  of  May,  but  only  succeeded  in  gaining  a 
firm  footing  against  the  King  and  his  garrison  troops  when, 
in   league  with  the  citizens  of  London,  they  had   won  that 
great  fortified  place.      In  this  crisis  negotiations  for  peace 
are  made  upon  the  meadows  of  Eunnymcde  (15th  to   10th 
June,  1215),  in  which  the  King,  with  his  small  retinue  upon 
the  one  side,  and  the  rebellious  barons  in  full  martial  array 
upon  the  other,  treat  together,  the  Earl  of  Pembroke  acting 
as    mediator.      The   barons   (perhaps    Archbishop    Laugton 
himself)  had  originally  drawn  up  in  formal  articles  the  griev- 
ances of  the  country,  articles  which,  revised  and  completed, 
were  recognized  by  the  King  by  the  affixing  of  his  great  seal, 
and    being    then    formally   issued,    were    raised   to    a   royal 
charter.*** 

***  'I'lio   nutluntic  versions  of  nnd  touch   upon    it  incidontiilly ;  its  i)rac- 

k'fjivl    trcutisi'S    upon    IMiignu    Cliarlii  tical    jiulicinl  <ft'ift  ilfiiminKMl  a  pro- 

Jiiive    not    hvvw    [Jicpand  witii    qiiito  vious  spiciiilizalion  tliron;;h  tlio  loni^ 

tliat  part-  which  wonlil  iiiive  been  ex-  series  of   Acl.t    of   I'urliunient   wliich 

ptcteil  from  tlio  iini)ortance  of  the  sub-  linve  procectled  from   its   Inmhimental 

jict.    JurispriKlcnco,  \vhi<'h    is  always  princijih's.     It  was  not   until  after  tho 

slow  in  (lealiiifj  wit li  political  (|ni'sti<'iis,  days  of   the  Stuarts  that  the  ^cienco 

paid  for  a  lonj;  time  Imt  little  attention  of  jurisprudi-nce  did   ju^tice  to  Mai:na 

to    the    charter.      'I'iie    law    books   of  C'iiarta,  more  especially  in  the  resloni- 

Bracton,   liritton,  and   Fleta   scarcely  tion  ot  tiio  authentic  text.      Tiic  ori- 
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Mafjna  Cliarta  leads  us  back  to  the  details  of  the  Norman 
adrainistrative  law,  so  that  the  sketch  I  have  hitherto  given 
will  also  serve  as  a  commentary  to  it.  To  begin  with, 
however,  the  relations  sul>sisting  with  the  Clmrch  must  be 
especially  remarked.  Only  in  close  alliance  with  the  English 
prelates  were  the  barons  able  to  wage  war  against  the 
monarchy.  The  charter  granted  in  former  days  touching 
the  freedom  of  ecclesiastical  elections  (p.  240)  was  ac- 
cordingly confirmed,  and  was  to  be  faithfully  adhered  to. 
The  "separation"  of  Church  and  State  was  still  popular, 
as  being  opposed  to  absolutism ;  and  neither  the  baronial 
class  nor  the  English  population  thought  of  interfering  with 
the  position  the  Church  had  now  attained.  The  articles 
of  Magna  Charta  accordingly  only  lay  down  legal  limitations 
of  the  secular  authority  as  to  which  the  order  in  which 
we  have  hitherto  considered  them  appears  applicable  and 
convenient. 


piiml  document  has  been  described  by 
Hhickstone  ("The  Great  Charter,"  pp. 
xv..  xvi).  It  is  preserved  in  tlie 
liritish  Museum  (cf.  Lappenberfjf- 
I'auli,  iii.  424).  Of  the  copies  which 
were  circulated  by  the  barons  only 
two  liave  bien  found  by  the  Record 
Commission,  at  Lincoln  and  at  Salis- 
bury ;  the  first  is  taken  for  the  text  iti 
Kyuu-r,  i.  IMl,  and  in  the  "  Statutes  of 
tlie  Kealm,"  i.  7(Lappcubcrg-Pauli,  iii. 
43t!).  Of  the  treatises  three  may  per- 
haps l)e  i>articularly  mentioned: — 

(i.)  Blackstone,  "Tiie  Great  Char- 
ter" (Oxford,  IToO  fob),  in  which  the 
course  of  the  editions  and  the  confirma- 
tions until  the  end  of  Kdward  I.'s  n  imi 
are  dftJcrihed  with  critical  care.  Tlu  n 
ftdlows  the  repiint  of  the  thirty-nine 
articles,  ujjon  which  Magna  Charta 
vas  based  (pp.  1-',));  then  the  correct 
text  of  tlie  charter  drawn  up  in  sixty- 
threi'  articles,  loth  June,  1215  (pp. 
10-24).  To  these  are  added  the  more 
ini]Hirb\nt  later  versions,  es[)ecially 
Ikla;:na  Charta,  a.p.  1217,  i)  Henry  III". 

(ii.)  A  legjil  commentary  is  given 
bv  Coke  (lubt.,  ii.  pp.  1-78)  on  the 
articles  of  the  charter  as  contained  in 
tlie  version  of  '.t  Henry  III.  Some 
acrviconble    ndditious    are    contained 


in  Barrington's  "  Observations  on  the 
more  Ancient  Statutes,  from  Magna 
Charta  to  21  James  I."  (5th  edition, 
1796). 

(iii.)  An  excellent  reprint,  now 
readily  accessible,  is  given  by  Stnbbs 
in  his  "  Select  Charters,"  consisting 
of  the  draft  made  by  the  barons  (p. 
289),  the  first  version  (p.  296),  and 
the  later  alterations  in  the  text  under 
Henry  III.   (pp.   339,   344,   353,    365, 


377) 

In    the 
"  English 


ordinary  editions  of  the 
I'arliamentary  Statutes," 
Slagna  Charta  is  only  given  in  its 
later  form  (9  Henry  III.).  The  offi- 
cial edition  of  the  "Statutes  of  the 
Kealm,"  which  was  issued  by  the  Ri  cord 
Commission,  gives  the  original  docu- 
njeuts;  the  most  important  otthem  with 
the  addition  of  a  facsimile.  The  ar- 
rangement which  is  appended  follows 
the  de\elopment  of  the  Sovereign 
lights,  but  in  detail  the  sequence  of 
the  articles.  An  arrangement  of  the 
articles  according  to  Tiiuks  and  classes 
for  which  they  were  fr.imed  is  given 
by  David  Rowland  ("Manual  of  the 
English  Constitution,"  London,  1859, 
Pli.  50-60). 
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I.  The  first  group  of  articles  deals  with  the  Icgnl  limitations 
of  tijc  fcutial  militanj  potocr,  principally  viewed  from  the 
financial  side ;  touching  wardship,  marriage,  and  the  amount 
of  reliefs  and  aids.  Herein  the  ancient  right  of  the  Crown 
was  recognized,  but  an  unfair  interpretation  of  it  for  fiscal 
purposes,  and  excessive  claims,  were  prevented  by  a  reduction 
to  fixed  payments.  The  relcviton  of  the  estate  of  a  comes  was 
fixed  at  i'lOO  in  silver,  that  of  a  Crown  vassal  at  100  marks 
in  silver,  and  that  of  the  single  knight's  fee  at  100  shillings 
(Art.  2).  The  feudal  guardian  of  minors  is  to  have  his  proper 
income  and  services;  he  is  not  to  lay  waste  the  lands,  but 
rather  to  keep  them  in  condition  (5,  6).  Feudal  heirs  are 
to  be  married  suitably  to  their  rank  (7).  The  widow  is  to 
have  her  dower,  and  must  not  be  compelled  to  marry  again 
(8,  9).  Arts.  12  and  14  (dealt  with  below,  V.)  relate  to  the 
imposition  of  scutagia  and  auxilia.  No  mesne  lord  is  to  be 
allowed  the  right  of  taking  other  auxilia  from  his  under-vassals 
than  a  proper  aid  in  the  three  ancient  customary  cases  (15). 
No  one  shall  be  constrained  by  distraint  to  do  more  services 
for  a  knight's  fee  or  another  free  fee  than  he  was  bound  to 
do  formerly  (IG).  No  governor  of  a  castle  shall  compel  a 
knight  to  pay  money  for  the  castle  guard,  if  he  performs  it  in 
his  own  person,  etc.  (29).  Moreover,  all  these  regulations 
are  to  be  recognized  by  the  feudal  lords  as  binding  on  them 
with  regard  to  their  men  (Art.  60);  "  Oiinirti  (intiin  istas 
cotisuetudines  jircdictas  ct  libertates,  qiuis  nos  concc.saiiniis  in 
regno  nostro  tcnendas,  quantum  ad  nos  j^c'tiurt  erga  nostras, 
omnes  de  regno  nostro  tarn  clcrici  q}(am  laid  obscrimt  quantum 
ad  sc  i)crtin<'t  erga  suos.'"  A  great  portion  of  thosi"  feudal 
articles  is  in  accordance  with  the  old  promises  of  the  charter 
of  Henry  I.,  but  differs  from  the  latter  in  its  nnich  more 
determinate  framing,  and  providing  for  the  sub-vassals,  and 
for  proper  execution.  (1) 

(1)  Lc<](tl    limitnlions    of   thr  fiuthd  p'T     romiiiniir    roiisilium     rnjiii    iioHtri, 

nuViVdc// )*oic('r  arc  esiK'ciiiily  condiiiiotl  iiixi    ml    <•(>;•//«.<    niinlrHiii     ntlimcinlittn 

ill  the  articles  2-S,   12,   11,   IT),   Id,  2<'>.  rt  iiriino'ienituiti  Jiliuin  nostrum  mililttn 

2!),    -1:5,    (30;     "Nullum    ^cuhKjiuin    vl  /urifuilum  vt  adjiliam  unnlntm  primo- 

auxilium  ponalur  in  regno  uv»tro,  iiixi  (jenitam  seniel  inaritandam,  et  a/d   hoe 
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II.  Ucgal  limitations  of  tibc  juliicial  potoer.  (i.)  Concerning 
cirll  jiiHtirr :  the  hearing  of  ordinary  civil  actions  shall  no 
longer  follow  the  royal  court,  but  shall  be  held  in  some 
certain  place  (iVi't.  17).  The  civil  assizes  shall  be  held  once 
a  year  in,  every  county  by  itinerant  justices  (18,  19).  None 
are  to  be  appointed  .///s^/rmrii,  county  and  local  justices,  who 
are  not  versed  in  the  law  of  the  country,  and  willing  to  duly 
observe  the  same  (45).  The  arbitrary  and  disproportionate, 
fees  exacted  for  judicial  proceedings  are  to  cease :  "  nulli 
rcndcmits,  nulli  ncfidhiiiius  ant  differemus  rectum  v el  justitiam" 
(40) ;  and  as  a  fact,  from  that  time  the  great  fines  derived 
from  actions,  and  the  sums  paid  for  stay  of  judgment  dis- 
aj^pear  from  the  Exchequer  accounts.  (ii.)  Concerning 
crimimd  justice :  no  Vicecomes,  no  constable  of  a  castle,  or 
local  bailiff  of  the  King,  shall  from  this  time  forward  exercise 
in  his  own  right  criminal  jurisdiction  and  decide  jdacita  coronse 
(24) ;  it  is  manifest  again  from  this  how  popular  the  cen- 
tralization of  justice  at  the  expense  of  the  county  and  town 
bailiffs  had  become. 

But  the  most  essential  clause,  which  also  relates  to  legal 
procedure,  is  the  fundamental  article  39  :  "  N alius  liber  homo 
capiatur,  vel  im2Jrisonetur  aut  dissaisiatar  aut  vtlagetur  aut 
cxulctur  aut  aliquo  modo  dcstruatur,  nee  super  cum  ihimus, 
nee  su})er  cum  viittemus,  nisi  per  legale  judicium  2^(Jrium  suorum, 
vel  per  legem  terrse."  This  is  the  assurance  of  the  continuance 
of  the  Leges  Eduardi,  of  the  traditional  judicial  constitution 
with  its  legal  protection  accorded  to  person  and,  property, 
l^y  "judicium  jwrium  "  is  meant,  not  such  a  jury  as  in  the 
year  1215  existed  only  in  civil  procedure,  in  the  elements  of 
a  jurata,  but  judgment  by  peers.  The  addition  of  "  vel  per 
Irgem  tcrr/B"  runs  in  one  copy  ''  et per  legem  terras''  {"  veV  in 
the  language  of  this  time  o^ten  occurring  for  "  et  ") ;  accord- 
ingly, this  clause  deals  with  the  frequently  repeated  assurance 
of  the  traditional  law  of  the  land  and  judicial  procedure ;  but 

won   Jint    nisi    rationabile    auxilium"  libertates  were  also  to  be  observed  by 
(12);  snnimons  of  all   Crown    vassiils  the    feudal  lords    towards  their    sub- 
to   the    commune    consilium    iu    such  vassals  (60). 
cases  (14,  below,  uote   5).     All  these 
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the  assurance  is  more  strictly  framed,  and  demanded  in  its 
present  shape  by  the  Norman  magnates  themselves,  and 
accordingly  guaranteed  again  by  them  to  the  liheri  homines 
of  the  realm.  (2) 

III.  Hcgal  limitations  of  tljc  poh'ce  potucr.  The  main  point 
lay  in  the  system  of  amerciaments  ;  for  by  the  imposition  of 
police  fines  every  judicial  protection  of  person  and  property 
could  be  rendered  illusory.  Magna  Charta  (20),  directs  the 
following  provisions  against  such  abuses :  (i.)  The  police  fines 
shall  correspond  in  amount  to  the  magnitude  of  the  offence  : 
^^  Liber  homo  nan  amcrcictur  pro  parvo  delicto  nisi  secundum 
modum  delicti,  et  pro  magno  delicto  amercietur  secundum 
magnitudinem  delicti.''  (ii.)  The  execution  in  respect  of  police 
fines  is  to  take  place  with  the  heneficium  competentias,  in  such 
a  manner  that  every  liber  homo  should  save  his  necessary 
subsistence  (contenementum),  the  merchant  his  merchandise 
{inarcandisa) ,  and  the  villein  his  implements  of  husbandry 
(waignagium).  (iii.)  For  the  condemnation  of  any  to  an 
amerciament,  a  co-operation  of  the  "  good  men  "  of  the  neigh- 
bourhood shall  be  necessary ;  that  is  to  say,  a  summary 
judicial  proceeding :  **  et  nulla  ptredictarum  misericordiarum 
ponatur,  nisi  per  sacramentum  proborum  liominum  dc  visneto." 
This  comparatively  immaterial  and  often  disregarded  pro- 
vision cuts  at  the  root  of  an  arbitrary  police  power,  and  of 
such  regulations  as  are  contrary  to  the  constitution ;  and  in 

(2)  Legal  limitations  of  the  judicial  a^caU  on  as  to  the  proper  course  of 

•power  are  comprised  in  the  clauses  17-  justice  :  "  Sed  et  conceio^nin  int,  i/itod  tpis- 

19,  24,  iii,  ;5S-40,  45,  54,  as  follows  : —  copi,  < t  ahlitilcg,  romif> n 1 1  ha miuK,  rafuns- 

"  Communia  placita  non  i>eqiinntur  cii-  soren  vf  lilicrr  fciieutcs  unn  ad  rolnnta- 

riam  nostrum  Kcd  teneantur  in  aliquo  tern   jui^liriariorum     vii     miiiistrurum 

certo    loco"  (17);    "iiullus   Vice-comcx,  Domini  Iitf]ii>,  dc  territt  et  cat<dli»  tuis 

consfahularius,  coronatores  vcl  nlii  hal-  diKxaisiiiitur,  ned  judieio  curi.v  Domini 

livi  nostri  teneant  placita  coronw  nos-  liiiiiit  iirruudum  Icijilimas  conniiftudines 

trx"  {2i) ;  "■nihil  dclur  rcl  cajiiatur  de  et  assisas  tractahnntnr  nl  prr  nianda- 

cxtero  pro  hrevi  inquinitionia  dc  vila  vcl  turn  Domini  Iltijin.^'    "  Xidii  rcndemug, 

memhris,  scd  gratig  concedainr  ct  non  nidii  ntgidjimux  out  diffi  remus  rectum 

negetur"    (3G).      "■  Null  us    liber    homo  auf  jnitlilinm  {■[()  i.    Article  42  provides 

capiatur  vel  imprisoncfur,"  eto.  (39  v.  tliat  tlio  county  court   shall    be  held 

above).     Tiiis    essential    clause     had,  every  month,  the  sherilTs  tourn  twice 

moreover,    a   precedent;    for    already  a  year  ;  the  yearly  sittings  of  tlio  itine- 

durin;::  the  conflict  between  the  rcjrency  rant  justices   arc  to  bo  reduced  from 

appointed  by  Richard  I.  and  tlic  barons,  four  to  one. 
a  simihir  assurance  had  been  mutunlly 
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the  course  of  the  period  in  which  the  estates  of  the  realm 
wore  formed,  was  thoroughly  carried  out  by  the  co-operation 
of  parliament.  A  writ,  '' <lc  )iiodemta  misericordia,"  carried 
out  in  i)rinciplc  the  appeal  to  legal  process  against  police 
fines  and  administrative  executions  even  in  the  local  courts. 
A  fundamental  rule  of  liberty  to  move  from  place  to  place, 
to  which  the  clergy  also  could  appeal  in  their  intercourse  ^vith 
Eome,  is  contained  in  article  42  :  "  Liceat  unicuique  de  castero 
exirc  de  regno  nostra  et  redire  scdvo  et  secure  per  terrain  et  per 
aqiiam,  sfdcajidc  nostra,  nisi  tenqjore  guerrse  per  aliquod  breve 
tempiis  propter  communeniutilitatem  regni,  exceptis  imprisonatis 
et  uthgatis  secundum  legem  regni,  et  genti  de  terra  contra  nos 
gucrrina  et  mcrcatorihus,  dc  qiiihusfiat  sicut  prcdictum  est."  (3) 
IV.  Ilcgnl  Ifmi'tciti'ons  of  tljc  financial  pofcucr  are  already  com- 
prised in  the  provisions  touching  the  feudal  power.  Whilst 
those,  however,  are  only  in  favour  of  the  upi^er  classes,  a 
number  of  the  hardships  inflicted  by  the  fiscal  Government 
upon  the  freeholders  and  cities  are  next  dealt  with.  As  to 
the  auxilia  Qjroperly  tallagia)  of  the  city  of  London,  the 
same  rule  is  to  be  applied  as  in  the  case  of  the  aids  of  the 
feudal  vassals  (12).  London,  and  all  other  cities,  bm'ghs, 
rillm  et  partus,  are  to  have  their  "  libertates  et  liberas  consuetu- 
dines  "  (13);  merchants  their  trade  and  trafiic  secm-e,  and  fi*ee 
from  all  arbitrary  impositions  and  tolls  (41).  There  shall  be 
one  weight  and  measure  for  the  whole  country  (35).  No  city 
and  no   freeholder   shall   be   compelled  to   build   dykes   and 

(3)  Legal   limitations  of   the    police  ^' omnia  amerciamenta  facta  injaste  et 

jwwir  are  contaimcl  in  articles  20-22,  contra  legem  terra:  omnino  condonentur, 

24,  82, 3it,  42.  54,  5(j,  primarily  concern-  vel  jiat  hide  per  judicium  XXV  haro- 

ing  tlie  system  of  police  tines:  "liber  num,"  etc.  (55,56).     The  carrying  out 

hiimo  non  amerciitur  pro  parvo  delicto  of  these  principles  was  primarily   the 

7i»,'ii    secundum    modum    delicti,"    etc.  duty  of  the  Exchequer  and  the  King's 

(Art.  20,  ride  above).     In  the  case  of  court,  as  the  courts  of  higher  instance 

Crown  vassals  the  following  was  added:  of  the  sheriff's  tourn  and  the  rest  of 

"Comittsetbaranesnonamtrcienturnigi  the   royal   courts  of  record.     For  the 

/wr  pares  suos,  et  non  nisi  stcundum  manorial  courts  and  other  courts  "  not 

nuHlum   dtlicti"  (Art.  21).     For    the  of  record,"  in  which  the  old  customs 

clergy  cf.  Art.  22,  "  Xos  non  tenebimus  still  prevailed,  in  later  times  a  special 

tirra*  illorum,  qui  conricti  fuerint  de  writ  "  cZe  moderata  misericordia"  was 

Jtlunia,  uisi  per  unum  annum  et  unum  framed,    which   enforced  the   uniform 

diftn,  et  tunc  reddantur  terrx  doininis  application    of     the    principle.       (Cf. 

feodorum"  {Alt.  32).     The  rendering  Scriven  on  Copyhold,  ii.  852,  853.) 
of  illegal  police  fines  null  and  void : 
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bridges,  except  where  such  is  a  matter  of  ancient  custom  (23). 
Purveyance  and  compulsory  carriage  are  only  to  be  enforced 
against  the  freeholder  in  return  for  immediate  payment,  or 
only  with  the  free  consent  of  the  owner  (28,  30).  Neither 
the  King  nor  any  royal  officer  or  other  person  shall  take  the 
wood  of  any  one  for  the  royal  castles  or  for  other  uses,  except 
with  the  permission  of  the  owner  (31).  Those  living  outside 
the  forests  shall  not  be  summoned  before  the  forest  courts 
(44).  The  newly  made  forests  shall  be  disforested  (47).  All 
abuses  concerning  forests,  warrens,  foresters,  sheriffs,  and 
their  officials,  shall  be  inquired  into  in  every  county  upon 
oath  by  twelve  knights  of  the  shire,  chosen  by  the  "good 
men  "  of  the  same  county  (48).  Common  to  both  feudal 
vassals  and  liheri  homines  is  also  the  assurance  relative  to  the 
regulation  of  inheritances  of  personalty,  and  payment  of 
debts,  especially  with  regard  to  the  privilegia  fisci  (26,  27). 
The  articles  concerning  the  treatment  of  the  dcbita  judieorum 
(10,  11)  are  derived  from  the  province  of  administration 
of  the  Exchequer  of  Jews.  On  this  side  is  apparent  the 
considerate  regard  paid  to  the  lower  classes  of  the  people, 
which  may  probably  be  attributed  to  the  spiritual  advisers. 
The  liberties  granted  to  the  Crown  vassals  are  extended, 
as  a  matter  of  course,  to  the  relations  of  the  private 
feudal  lords  erga  svos.  The  limitations  imposed  upon  taxa- 
tions are  extended  at  all  events  to  the  city  of  London. 
Conversely,  the  redress  of  the  common  grievances  of  the 
country,  which  principally  proceed  from  fiscal  oppression,  in 
the  first  instance  benefits  the  middle  classes,  but  reaches 
upwards  to  the  higher  classes  also.  ^lilitary  vassals  and 
liheri  tenentes  stand  side  by  side  in  such  articles.  Many 
clauses  refer  to  all  the  liheri  Jioniines,  without  regard  to  the 
kind  of  property,  and  are  so  far  beneficial  to  the  villein 
tenants  as  well.  A  few  clauses  arc  directly  framed  in  favour 
of  the  villein.  (4) 

(4)  Legal  limitations  of  the  fnidiirinl  prosecution  of  fiscnl  claims  (9),  debts  of 

power  are  comprised  in  nrticloH  i)   II,  Jews   (10,   11),  the  restriction   of  the 

16,  25-33,  35,  37,  41,  43,   44,  4S,  OO,  n».r»7ia  to  the  throe  old  cases  :  "  Simili 

especially   as   to  the  more    forbearing  vwrio    fat     de     auxiUis     de     rivitate 
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V.  'CTIjC  Icgnl  snnctfon  of  all  these  liberties  and  assurances  is 
connected  with  a  number  of  temporary  provisions.  But  at 
the  same  time  this  sanction  unites  with  other  articles  in 
forming  the  first  foundation  of  a  constitution  by  estates  of 
the  realm.  The  form  which  had  been  hitherto  observed  in 
the  charters  could  not  satisfy  the  barons,  as  the  question  of 
their  irrevocability  had  not  been  settled  in  judicial  practice. 
Hence  they  adopted  the  course  of  giving  the  charter,  by 
means  of  a  solemn  oath,  the  character  of  a  treaty  of  peace 
according  to  feudal  custom  :  "  Juraium  est  aiitem  tain  et  parte 
nostra,  quam  ex  parte  baronum,  quod  hsec  omnia  supradicta 
bond  fide  et  sine  malo  ingenio  servabunturJ" 

The  charter  thus  received  the  character  of  a  joint  compact. 
But  seeing  that  any  oath  taken  by  John  was  worthless,  and 
could  be  remitted  by  the  Pope,  and  that  all  the  limitations  of 
the  Government  which  had  been  assured,  were,  as  against  the 
sovereign  curia  and  the  Exchequer,  comparatively  useless,  the 
appointment  of  a  national  committee  with  recognized  rights 
of  resistance  was  added  thereto,  which,  combined  with  certain 
previous  articles,  formed  the  parliamentary  clauses  of  Magna 
Charta.(5) 

London"  (\2) ;     "et     civitas    London  "tenentesperfeodifinnam^persocagium, 

haheat    omnes    antiquas    lihertaies    et  per    biirgagiuni,  per  parvam   serjante- 

lileras  cousiieiudines  suuk,  tamper  terras  riom  "  (37) ;  "  omnes  mercatores  habeant 

quam  per  aquas.     Traterea  omnes  alix  solium  et  securum  exire  ab  Anglia  tt 

rivifates  et   hurgi    et    rillx    et  portus  venire   in  Anglia,   morari  et    ire  per 

habeant  omnes  libertates  et  liberas  con-  Angliam    tarn    per   terram,   quam    per 

tuetudines  suas"   (13).     Here  can   be  aquani,    ad    emendum   et    vendevdum 

•  learly  seen  tlie  inlluence  of  the  city  sine  omnibus  malis  toltis  pier  antiquas 

of  London,  wliich  was  allied  with  the  et  rectas  consuetudines,"   etc.  (41);   a 

baions,  and  which  carried  tlie  subse-  milder    administration    of   the    royal 

qucnt  clauses  relating  to  trade,  weights  forest  laws   (44,  47,  48).     The   latter 

and    measures,  us   well   as   a   special  articles  form  the  main  contents  of  the 

clause  against  the  weirs  made  in  the  later  separate  charta  de  J'oresta. 

Tliames.      "  Aullus      distingaiur     ad  (5)   The     temporary    provisions    of 

faeiindum    majus  seri-itium    de  feodo  Magna  Chart  a  begin  with  Art.  49-52, 

mililis    nrc  de  alio   Ubtro    tenemento,  and   then   55-59,  Gl,   62.     They  dial 

quam    inde    dcbetur"  (IG).      "Omnes  with  the  restoration  of  the  o^s/rfi?^,  the 

comitatus   et    hundredi,   ihreihingii  et  removal  of  persons  named  from  the  royal 

^raptniachii  sint   ad    antiquas   fimas  prisons,   the  discharge  of  the  foreign 

absque  nuUo  incrtnnnto,  ixceptis  domi-  mercenaries,  the  restitution   of  lands 

nicis  mantriis  nostris"   (25).      "  C/m  seized  sine  legali  judicio  parium,  the 

mensura   rini    sit  ptr    totum   regnum  remission  of  illegal  fines  and  amercia- 

nottrtim    et   una  mensura   cererisiae   et  ments,  the  restoration  of  the  lands  in 

vva  mfvfura  bladi"  etc.  (35) ;  touching  Wales,  which  had  been  torn  from  their 

the  regulation  of  guardianships  of  the  possessors,  the  relations  of  England  to 
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(i.)  The  committee  of  resistance  was  appointed  in  article  61 
with  the  following  provisions.  Twenty-five  barons  (among 
them  the  mayor  of  London)  who  should  fill  all  vacancies  in 
their  number  as  they  occurred  by  co-optation,  are  to  be  elected 
as  conservators  of  the  charter,  and  are  to  pass  resolutions 
according  to  majorities ;  and  if  the  King  breaks  any  article, 
four  out  of  their  number  shall,  on  each  such  occasion,  move 
before  the  King  or  chief  justice  that  redress  be  made ;  and 
in  case  of  refusal  they  may  summon  the  communa  (probably 
the  whole  of  the  vassals),  and  take  from  them  the  oath  of 
obedience,  *'  et  illi  viginti  quinque  harones  cum  communa  totius 
tcrrse  distringent  et  gravabunt  nos  modis  omnibus  quibiis  poterunt, 
scilicet  per  captionem  castrorum  terrarum  possessionum  et  aids 
modis  quibus  poterunt  donee  fiierit  emendatum  secundum  arbitrium 
eorum,  salva  persona  nostra  et  reginiB  nostrse  et  liberorum 
nostrorum,  et  cum  fuerit  emendatum  intcndent  nobis  sicut  j^rius 
fecerunt." 

This  clause  is  so  far  in  harmony  with  the  spirit  of  the  feudal 
state  of  the  Middle  Ages,  as  it  was  based  upon  a  mutual  rela- 
tion of  feudal  protection  and  fealtj'',  that  is,  ui)on  compact. 
The  vassals  thus  give  expression  to  the  fundamental  notion  of 
their  relation  as  it  existed  in  Normandy  and  France,  yet  with 
certain  important  alterations.  Whilst  on  the  Continent  the 
individual  vassal  regarded  himself  as  judge  of  the  question 
as  to  whether  or  no  the  lord  had  broken  his  obligation  to 
protect  him,  and  frequently  for  a  trifling  cause  sent  in  his 
letter  of  challenge,  here  in  England  the  nobility  act  as  a 
corporate  body.  Only  in  their  collective  capacity,  represented 
by  definite  organs,  are  the  barons  declared  entitled  to  resist, 
but  the  feud  of  the  individual  against  the  monarch  is  in  no 
wise  sanctioned.  As  a  fact,  there  is  contained  in  this  harsh 
article  nothing  more  than  a  recognition  of  the  feudal  right  of 
distress,  which  belongs  to  the  King  by  virtue  of  the  con- 
stitution, and  which  is  conceded  in  return  to  the  collective 

King    Alcxiindcr  of  Scotland,  and    a  orcannioiic  ejuxdem  disr.nrdix  a  Pascha 

general  amnesty :   "  onines  vialasvolitn-  a    rcfjni    ttnulri   rri.    ugque    ad  pacem 

tales,     indigitatioiies    et     ranrores     re-  reformatam." 
inisivius,    omncs    trani'qressioiies  far(a« 


nOS  i.'onstitnt'nnial  liistovy  of  England. 

bofly  of  Crown  vassals  as  against  the  King.  The  concession 
by  agreement  of  the  rights  of  distress  was  altogether  so 
entirely  consonant  with  the  legal  conceptions  of  the  Middle 
Ages,  that  in  this  way  the  committee  of  resistance  loses  a 
portion  of  its  apparently  revolutionary  character,  {a) 

(ii.)  The  second  clause  respecting  the  estates  of  the  realm 
was  intended  to  ensure  a  regular  summons  and  right  of  assent 
of  all  the  Crown  vassals  in  two  particular  cases.  Thus  when- 
ever an  aid  (auxiliiim)  was  demanded  in  addition  to  the  three 
traditional  cases  of  "  honour  and  necessity,"  this  is  only  to  be 
done  *'j)cr  commune  consilium  rcgni  nostrf  (12);  and  this 
18  to  apply  also  to  the  auxilia  of  the  city  of  London.  In 
all  cases,  however,  a  commune  consilium  was  to  be  convoked, 
whenever  scutages  were  demanded  instead  of  the  feudal 
military  services.  To  that  commune  consilium  the  barons  were 
to  be  summoned  in  the  following  manner  (Art.  14) : — 

"  Et  ad  habendum  commune  consilium  rcf/ni  de  auxilio  assi- 
dendo,  aliter  quam  in  tribus  casibus  predictis,  vel  cle  scutagio 
assidendo,  summoneri  faciemus  archiepiscopos,  episcopos,  ahbates, 
romites,  et  majores  barones  sigillatim  per  litteras  nosti-as.  Et 
prseterea  faciemus  summoneri  in  generali  per  vicecomites  et 
ballivos  nostjvs  omnes  illos,  qui  de  7wbis  tenent  in  capite,  ad  certinn 
diem,  scilicet  ad  terminiim  quadriginta  dierum  ad  minus,  et 
ad   cei'tum    locum,    et   in    omnibus    Uteris   illius   summonitionis 

(a)  The  clause  rclatinp;  to  the  com-  quinque  haronum,  et  quod  grarabit  nos 

raittec  of  resistance  runs  in  the  Ian-  2'^^  posKe  suo  cum  ipsis ;   et  nos  publice 

gnagc  of  Art.  61  as  follows : — "etsiiion  et     lihere     davius     Uceutiam    jurandi 

(xcesfum     nan    emendax-erlmtis,     intra  ciiilibet,  qui  jurare  roluerit,  et  nulli  uti- 

tempus   quadrarjinta    dierum,  predicti  quam    jurare    prohibthimus.       Omnes 

quattuor  barones  refernnt  raumm  illam  autem  illos  de  terra  qui  per  se  et  sponte 

nd   residuns     de    illix    ritjiitti  quinque  sua    nohierint  jurare   riginti    quinque 

baronibus,  et  illi  riginti  quinque  barones  baromlms  de  distringendo  et  graiando 

cxim  communa   totius  terrae  distringenf  nos  cum  eis,  faciemus  jurare  eosdem  de 

et  grarabunt  nos  modis  omnibus,  quibus  mandato    nostra,  sicut  predictum   est." 

poteruut,  scilicet  per  capiionem  castro-  English    jurists     and    historians    are 

rum,   terrarum,    possessionum    et   aliis  accustomed  to  make  very  inappropriate 

modis.   quibus    poterunt,    donee    fuerit  comparisons  between  this  article,  and 

tmendatum  secundum  arbitriiim  eorum,  the  insolent  resistance-clauses   of  the 

falra  persona  iio.'tra  et   regina-   nostrx  feudal  lords  of  the  Continent,  the  Con- 

et  Uberorum  nostnyrum,    et  cum  fuerit  stitution   of    Arragon.    and    the   like, 

emendatum,  intetident  nobis  sicut  prius  whereas  article  61  of  Magna  Charta  is 

fecerunt.    Ft  quininque  roluerit  de  terra,  both  in  form  and  spirit  very  different 

jurel,  quod  ad  predicta  omnia  exequenda  in  character  to  the  indecent  violence 

parebit     niandatif    ;)r«'rfiWor«n    liginti  of  the  continental  vnssals. 
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causam  siimmonitionis  exprimemus  :  et  sic  facta  summonitiu)ie 
negotiiim  ad  dieiit  assignatiim  procedat  secundum  consilium 
illorum,  qui  prsesentes  fiterint,  qitamvis  non  omncs  summoniti 
venerint." 

The  English  barons  in  arms,  allied  with  the  Church  and 
the  city  of  London,  and  with  the  consent  of  the  country  never 
laid  claim  to  more  than  this,  even  when  at  the  height  of  their 
success.  They  claimed  no  right  of  assent  to  the  issuing  of 
royal  ordinances,  no  right  of  summoning  a  cour  de  baronie,  no 
conventions  assembled  to  deal  with  the  grievances  of  the 
nation  or  generally  with  the  voting  of  taxes ;  but  only  a  right 
of  assenting  to  two  positive  alterations  in  the  legal  conditions 
of  feudal  tenure,  {h) 

The  possible  germ  of  a  special  peers'  jmisdiction  was  con- 
tained finally  in — 

(iii.)  The  clause  deaUng  with  amerciaments  (21)  :  "  comitcs. 
et  barones  non  amercientur,  nisi  per  pares  suos  et  nonnisi 
secundum  modum  delicti,"  the  phraseology  of  which  reminds 
us  of  the  peers'  court  which  arose  in  later  times.  Since  a 
legal  distinction  between  the  greater  and  lesser  vassals  had  not 
as  yet  been  drawn,  there  was  actually  contained  in  this  clause 
nothing  more  than  a  general  promise  of  the  traditional 
administration  of  justice,  nothing   more  than  the  "judicium 

(h)  The  clause  concerning:  the  sum-  ditions   of  fL-udil    tenure   is    a    right 

mon'mg;  of  the  marimuncomih'um  {or  ex-  of  assenting  chiiined.     Not   a   word  is 

traordinary  aua;(7/rt,  and  for  the  purjwse  said  of  assenting  to  the  proinulgntiou 

of  fixing  the  scutages,  lias,  like  otlior  of    royal    ordinmccs  or    laws;    not    a 

passages,    been     much     distorted     by  word  ahout  a  ri^rht  to  summon  a  ronr 

political  parties.       Tiiis  article  is  only  dr  huriniii  f>r  llio  exercise  of  a  juris 

directed  against  tlie  arbitrary  taxation  diction  over  the  Crown  vassals;    not  a 

of  John,  against  the  raising  of  the  hide-  wonl    aliout    an    ancient  national   na- 

tax  from  two  to  three  shillings  at  the  seinbiy  for  dealing  witli  the  national 

ooinmencement  of  liis  reign,  against  tiie  grievances,  or  for  the  voliiig  of  taxes. 

raising  of  tlie  scutage  from  £1  to  two  As     every      investigation     in      detail 

marks,  and  against  tiie  continued  ex-  destroys    the     favourite     tradition    of 

action  of  it  without  any  occasion   for  a  a  "  feudal    parliament    in   arms."  of   a 

oainpaigii,    and  above  all  against    the  permanent  feudal  curia,  and   of  au  cs- 

raising  of  an  impost  upon  the  personal  tate  of  liien^alni  formed  by  "  tlie  j^roud 

property  of  the  Crown  vassal  (120:5),  barons  of  tiie  twelfth  century,"  so  are 

in  direct  opposition  to  the  feudal  com-  these    circumst^inces    couni-cted    with 

l>acts  and  the  most  solemn  assurances  Magna   Charta     fatal    to    the    general 

of    his    predeeessors    on     the    throne.  conception   of   the  Curia  Hifjis  which 

Only  in  th<i.M'  casi's  which    contain   a  antiquaries  have  imagined. 
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pariinn"  which  in  Art.  39  had  been  assured  to  all  free  men  of 
the  realm,  (c) 

Magna  Charta  accordingly  contains  much  less  of  formal 
constitutional  law  than  has  been  looked  for  in  it.  But  it 
contains  the  leading  traits  of  the  English  character  and 
constitutional  system.  The  Norman  magnates  had  now  been 
compelled  to  make  their  choice  between  the  island  and  the 
Continent.  In  England  they  could  not  shelter  themselves 
against  the  monarchy  behind  the  walls  of  their  castles,  but 
were  obliged,  as  individual  resistance-  was  impossible,  to  break 
through  arbitrary  jDOwer  in  a  collective  body,  making  common 
cause  with  the  clergy,  and  backed  up  by  the  sympathies  of 
the  people,  and  to  win  for  themselves  and  the  people  common 
rights  and  guarantees  against  such  despotism,  and  thus  base 
the  constitution  primarily  upon  personal  liberty,  and  upon  a 
uniform  legal  protection  accorded  to  person  and  property. 
This  nobility,  which  had  for  generations  been  the  first  to 
bear  the  oppression  of  the  absolute  monarchy,  and  the 
burdens  of  the  state,  had  learned  to  sympathize  with  the 
people's  wrongs,  and  thus  began  to  realize  its  vocation  of 
placing  itself  at  the  head  of  the  nation  in  the  new  consti- 
tution that  was  being  formed ;  in  this  sense  Magna  Charta 
was  also  a  pledge  of  the  reconciliation  of  the  classes.  Its 
origin  and  its  confirmations  kept  alive  for  centuries  the 
feeling  of  the  community  of  certain  fundamental  rights  for 
all  classes,  and  the  consciousness  that  a  nobility  cannot 
possibly  assert  rights  and  Hberties  without  also  guaranteeing 
to  the  weaker  classes  their  personal  liberty.  Since  the  right 
of  property,  and  the  family  rights  of  the  Uberi  homines  had 
been  for  once  and  all  uniformly  framed,  since  a  separate  right 
for  nobles,  citizens,  and  peasants,  was  no  longer  possible, 
from  this  time  onwards,  all  struggles  are  undertaken  only 
with  the  object  of  secm-cly  restraining  the  personal  govern- 
ment; and  as  long  as  the  quarrel  takes  this  direction,  so 
long  do  we  find  people  and  clergy  on  the  side  of  the  nobles. 
Upon  the  foundation  thus  won  fm-ther  efforts  could  not  tend 

(r)  In  tliis  sense  this  clause  was  also  understood  in  practice  (below,  p.  315). 


Magna   Charta .  311 


towards  asserting  exclusive  privileges,  but  only  towards  regu- 
lating the  political  sovereign  rights  according  to  law,  and  thus 
gaining  a  constitutional  co-operation.  By  Magna  Charta 
English  history  irrevocably  took  the  direction  of  securing 
constitutional  liberty  by  administrative  law.  In  this  sense 
Hallam's  words  are  true  :  "  The  Magna  Charta  is  still  the 
keystone  of  English  liberty.  All  that  has  since  been  obtained 
is  little  more  than  a  confirmation  or  commentary ;  and  if 
every  subsequent  law  were  to  be  swept  away,  there  would 
remain  the  bold  features  that  distinguish  a  free  from  a 
despotic  monarchy." 

But  because  the  charter  forms  the  beginning  of  living  con- 
stitutional rights,  that  is  of  enforceable  rights,  protected  by 
permanent  institutions,  England  has  ever  again  recurred  to 
it,  under  the  best  as  under  the  worst  monarchs.  The  place  of 
the  former  "  confirmation  of  the  laws  of  Eadward,"  is  now 
taken  by  the  ever-repeated  demand  of  the  people  for  a  "  con- 
firmation of  Magna  Charta."  Its  practical  sense  laid  such 
great  weight  upon  written  documents,  that  before  the  close 
of  the  Middle  Ages  this  confirmation  had  been  thirty-eight 
times  demanded  and  granted.! 

t  There  is  probably  no  country  and  Henry  I.,  is  remarkable.  Tho  most 
uo  petty  state  in  Europe  wLich  has  important  diflerence  between  this 
not,  at  some  time  of  pecuniary  or  JIagna  Charta  and  those  of  the  Con- 
national  distress,  received  its  JMagua  tinent  liis  in  its  aiming  to  secure  real 
Cliarla ;  but  these  long  catalogues  of  legal  protection  for  all  classes  of  the 
grievances  and  promises  were  as  a  rule  jieople,  without  attacking  or  diminish- 
speedily  forgotten.  Nothing  but  its  ing  the  political  sovereign  rights,  which 
practical  aim  of  regulating  the  sove-  bad  been  already  developed.  It  proves 
reign  rights,  and  class  and  i)rivate  law,  to  us  in  tliis  direction,  how  personal 
could  have  availed  to  make  the  Englisli  and  political  lil)erty  can  only  arise  and 
jMagna  Clmrta  the  living  foundation  become  )iermanent  tiirongh  moderation 
of  the  con.stitution,  and  could  have  and  i)uiilic  spirit,  and  not  through 
given  it  the  energy  recjuisife  for  crea-  narrow-minded  separation  of  the  upper 
ting  hundreds  of  later  parliamentary  classes  from  tlie  lower.  In  this  sense 
statutes.  The  practical  knowledge  of  Pitt  onco  spoke  tliose  words  so  often 
jjolitical  government, — a  knowledge  (juoteil  in  liie  UpiH-r  House:  "To 
confined  in  those  days  to  the  temjioral  your  forefathers,  my  lords,  tlie  Euglish 
and  spiritual  nuvgnates  of  that  time,  barons,  we  owe  our  Jaws,"  etc.  (</. 
and  which  manifested  itself  in  the  Mackintosh.  History,  vol.  ii.,  «nh  anno 
formation  of  the  official  nobility  after  1215). 
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CHAPTER  XIX. 
Z\^z  Jpirst  glttcmpt  at  a  Gobnnmcnt  bp  CBstatcs  of  tf)c  Hcalm. 

In  scarcely  any  other  European  country  did  the  parlia- 
mentary constitution  have  such  a  slow  and  difficult  birth  as 
in  England.  The  principal  cause  of  this  difficulty,  national 
disunion,  had  ceased,  it  is  true,  in  the  thirteenth  century. 
But  in  the  meantime  the  political  government  had  taken  an 
exclusive  form,  which  did  not  easily  admit  of  the  insertion  of 
a  corporate  estate.  In  an  early  matured  development  the 
monarch}'  had  brought  its  financial,  military,  judicial,  and 
police  organization  into  a  bureaucratic  system  which  could 
only  be  controlled  by  a  single  will ;  and  which,  in  case  of 
disunion  in  this  will,  fell  immediately  into  confusion.  The 
prelates  and  the  temporal  lords  themselves  had  felt  this  fact. 
Hence  Magna  Charta  did  not  claim  any  immediate  partici- 
pation of  the  estates  in  the  executive,  but  merely  insisted  on 
legal  limitations  to  the  exercise  of  royal  sovereign  rights,  and 
in  an  extreme  case,  demanded  the  suspension  of  the  personal 
government  until  the  grievance  was  redressed. 

The  result  confirmed  only  too  strongly  the  necessity  of  this 
modest  beginning.  The  representative  committee  of  twenty- 
five  barons  M-as  chosen  ;  their  names  have  been  preserved  to 
us,  as  also  the  writs  for  administering  the  oath  to  the  "  com- 
vuinitas."  King  John  had,  however,  only  accepted  Magna 
Charta  because  he  never  intended  to  keep  it.  The  charter 
was  nowhere  registered,  and  would  have  been  suppressed, 
had  the  baron?  not  circulated  copies  of  it  over  the  country 
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for  jDreservation  in  churches  and  monasteries.  The  Pope, 
intent  only  on  the  interests  of  the  power  of  the  Church,  on 
demand  immediately  released  the  King  from  his  oath.  A 
Bull  disapproved  and  condemned  the  whole  proceeding,  de- 
scrihed  the  agreement  as  an  illegal,  unauthorized,  and  dis- 
graceful compact,  and  declared  the  barons  to  be  worse  than 
the  Saracens.  The  monarchy  had  been  but  taken  by  surprise, 
and  still  had  the  upper  hand,  even  in  the  person  of  an  un- 
worthy monarch.  Accordingly,  John  withdraws,  and  being 
lord  of  the  financial  power  and  the  castles,  collects  by  means 
of  the  preponderating  power  of  the  royal  treasury  a  mer- 
cenary army,  for  which  the  nobility  of  the  country  is  no 
match,  even  in  a  righteous  cause.  Despairing  of  the  issue, 
the  insurgents  call  a  French  prince  and  a  foreign  army  to 
their  aid ;  a  desperate  struggle  begins,  in  the  course  of  which 
John  suddenly  dies,  on  the  17th  October,  121G,* 

His  legitimate  successor  was  a  child  of  nine  years  of  age. 
For  the  first  time  since  the  Conquest  the  personal  govern- 
ment was  in  the  hands  of  a  minor.  In  that  stormy  time  the 
great  Earl  of  Pembroke  undertook  the  government,  as  Pro- 
tector. It  was  the  first  instance  in  English  history  of  a 
statesman  at  the  head  of  a  victorious  party  being  summoned 
to  apply  conditions  such  as  those  proclaimed  in  Magna  Cliarta, 
which  he  himself,  although  he  had  not  drawn  them  up,  had 

*  Immediately  after  the  granting  of  though  not  probable,  death  by  poison, 

Magna   Charta,    John   despatched   an  have  been  in  nimlern  times  again  in- 

embassy  to  the  Pope,  to   get  quit  of  vestigated  by  K.  Tliomson.  '*  Ou  IMngna 

his  oiitiis  and  promises.     Already  on  Charta"  (ISiiD,  j)p.  SlJa-f)")  1 ).      With 

the  24lh  August,  rJ15,  the  condtiiina-  John's  death  tin-  situatinn  became  so 

tory  Bull  was  i]ublished.     The  I'ope,  much  changid,  timt  a  numbiT  of  the 

as  supreme  liead  of  the  Church,  and  barons  innni'<liately  forsook  the  cause 

feudal  suzerain,  repudiates  the  actions  of  the  Frencii  priiu-e;  at  the  council 

of  the   barons,   and   declares   all  that  hehl  at  liristcl  on  tlie  lith  of  Novtm- 

has   been   done   not   binding  (Rymcr,  bcr,  1216,  the  papal  h-gate  releases  the 

i.  2,  p.  67  seq.),  and  shortly  afterwards  barons  from  their  oaths  to  tlif  prince, 

proceeds  to  excommuniciite  tlic  barons.  and  then  occurs  tiu-  lir,-<t  conlirmatinn 

The  dispute   now  took  a   very  unf<«r-  of   the  clmrter  (I    Ilcnry    III.),  with 

tunate  course,   as   tiie   barons   lacked  the   omissions  wiiich    Hiackstoue  lias 

both  money  and  unity.      It   was  not  enumerated,  pp.   xxi.\.-xx.\i.  (see  also 

until  tlio  landing  of  Prince  Louis  on  "  Select  Charters,"    p.  ;ji»l)).     For  the 

the  21.st  May,  1216,  that  the  struggle  French  prince  matters  now  take  such 

took    another    turn,    before   tiie   final  a  turn,  that   ho   withdraws    with  tho 

issue  of  which    ^<<\n\   died.     The  cir-  tobrnbly  fnv<itirablo  m tides  of  peace 

cumstances,  which  point  to  a  po^isiMc,  of  the  11th  !^eptember,  1217. 
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approved  and  accepted  in  his  capacity  of  mediator  between 
the  conflicting  parties.  As  a  matter  of  fact,  at  the  Council 
of  Bristol,  with  general  approbation  and  even  with  that  of 
the  papal  legate.  Magna  Charta  was  confirmed,  though  with 
the  omission  of  certain  articles.  It  runs  "  Quia  qusedam 
r(i]>ifi(l(i  in  prion'  cluirta  continchantur,  quas  fjravia  et  duhitahilia 
riih'huntnr,  scilicet  dc  scutacjiis  .  .  .  placnit  supradictis  prelatis 
et  miujnutihufi  ca  esse  in  respectu  quousque  pleniiis  concilium 
}i(d)ucriini(s.'' 

Besides  the  fine  bold  features  of  a  national  spirit  that  was 
awaking  to  liberty,  the  charter  displays  the  first  picture  of 
an  immediate  contrast  between  State  and  society  in  an  in- 
complete constitution,  and  the  difficulty  of  reconciling  this 
contrast.  To  this  difficulty  jast  those  three  articles  were 
sacrificed,  which  contained  the  first  basis  of  a  constitution  of 
estates  of  the  realm. 

(i.)  Ai-ticle  61  dealt  with  the  formation  of  a  national  com- 
mittee to  uphold  the  provisions  of  the  charter.  The  com- 
mittee of  resistance  had  been  called  into  being,  but  its 
appointment  had  resulted  in  a  civil  war,  in  which  the  barons 
had  paid  allegiance  to  a  foreign  prince.  The  first  act  of 
their  resistance  was  thus  marred  l)y  a  blot,  which  in  the 
changed  condition  of  things  after  John's  death  at  once  led  to 
dissensions  among  the  barons  themselves.  The  article  accord- 
ingly was  tacitly  allowed  to  drop  as  rendered  nugatory  by  the 
disappearance  of  the  cause.  In  the  following  decades  the 
party  of  the  nobles  involuntarily  returned  to  the  practice  of 
the  committee  of  resistance  ;  it  was  reserved  for  the  following 
period  to  frame  a  constitution,  which  was  able  to  maintain 
itself  without  the  rude  help  of  violence. 

(ii.)  The  clauses  dealing  with  the  voting  of  scutages  and 
extraordinary  aids  by  a  commune  concilium  regni  (Arts.  12  and 
14)  were  omitted,  and  also  their  extension  to  the  auxilia  of  the 
city  of  London.  The  barons,  under  the  Protector,  now  stood 
in  the  room  of  the  Iving,  and  could  not  well  resign  the  many 
fertile  sources  of  income  for  the  carrying  on  of  the  Govern- 
ment, arismg  from  demesnes,  forests,  and  the  protection  of 
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Jews.  But  the  convocation  of  a  tax-imposing  assembly  (in 
the  meaning  of  Article  14)  seems  to  have  appeared  impractic- 
able to  the  Protector  and  his  friends,  and  for  very  simple 
reasons.  The  ever-recurring  phenomenon,  that  the  first  con- 
stitutional ideas,  which  immediately  proceed  from  a  resist- 
ance to  the  political  power,  are  incapable  of  realization,  is 
thus  confirmed.  As  the  convocation  of  a  national  council 
was  only  to  take  place  on  account  of  the  scutagia  and  auxilia 
of  the  -King,  only  vassals  who  paid  to  the  Crown  could  have 
been  thereby  intended,  that  is,  the  tcnentes  in  capite,  but  of 
them  every  one.  But  w^re  then  greater  and  lesser  Crown 
vassals  to  be  summoned  without  distinction,  whilst  the 
great  lords  were  still  loth  to  concede  to  the  hundreds  of 
squireless  knights  and  petty  possessors  of  plots  of  land,  a 
real  equality  with  themselves  ?  The  great  vassals  could  not 
exclude  their  pares  in  feudal  possessions  from  that  right  of 
assenting ;  and  yet  in  the  customs  of  the  past  no  ground  was 
discoverable  for  allowing  them  a  ciu-tailed  right  of  voting.  A 
return  was  accordingly  made  to  that  old  custom  of  court- 
etiquette,  according  to  which,  the  distinguished  lords  had  been 
hitherto  summoned  to  court  by  letter,  "  si<jillatim  per  littcras 
nostras."  If  all  the  rest  were  only  summoned  collectively 
by  the  Vicecomes,  it  might  perhaps  be  presumed  that  the 
majority  of  them  would  not  appear.  But  still  a  parliament 
after  the  Polish  fashion  would  have  arisen,  with  hundi-eds  of 
representatives  consisting  of  petty  possessors  of  single  small 
estates.  Still  less  inclined  would  the  great  prelates  feel  to 
deliberate  on  an  equal  footing  with  the  lesser  abbots  and 
barons,  or  with  an  excessive  number  of  lesser  knights.  Hence 
can  be  explained,  why  the  assembly  thus  projected  was  never 
brought  together,  and  why  that  clause  was  never  comprised 
in  any  later  promulgation. 

(iii.)  The  clause  concerning  the  amerciaments  of  the  barons 
per  pares  suos  (Ai't.  21)  was  indeed  retained  in  word  ;  but  was 
immediately  interpreted  by  practice  to  mean,  that  those 
amerciaments  should  be  recognized  in  the  Exchequer  or  in 
the  King's  Court,  per  barones  de  scaccario,  vel  coram  ipso  rege 
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(Bracton),  or  coram  consilio  regis,  as  it  runs  in  a  writ  of 
3  Hen.  III.  The  regency  of  the  barons  itself  thus  acknow- 
It'dges  that  the  law  has  been  satisfied  if  the  matter  has  been 
referred  to  a  commission  consisting  of  vassals  of  the  Crown — 
just  as  the  jiidirinm  punum  lias  in  general  been  hitherto 
treated.  The  result  was  the  concession  of  a  legal  hearing 
before  the  supreme  tribunal. 

In  Hke  manner  the  further  course  of  the  constitutional 
struggle  proves  the  truth  of  the  remark,  that  the  most 
righteous  resistance  to  despotism,  and  the  noblest  aspirations 
of  a  national  spirit,  are  not  sufficiently  powerful  to  imme- 
diately found  political  liberty,  but  that  continuous  labom*  and 
a  i)ositive  reformation  of  the  political  system  are  needed ;  and 
to  these  Magna  Charta  was  only  able  to  give  the  impulse. 
After  some  degree  of  tranquillity  Jiad  been  restored,  a  second 
confirmation  of  the  Great  Charter  took  place  in  the  autumn 
of  1217,  with  the  omission  of  the  clauses  referring  to  the 
estates,  but  with  the  grant  of  a  new  charta  de  foresta,  intro- 
ducing a  vigorous  administration  of  the  forest  laws.  In  9 
Henry  HI.  Magna  Charta  was  again  confirmed,  and  this  is 
the  form  in  which  it  afterwards  took  its  place  among  the 
statutes  of  the  realm.** 

■**  As  to  the  confirmations  of  Magna  from  an  Inspeximus  under  Edward  I. 

Charta,   a    second   confirmation   takes  In  the  February  of  1226  Henrj-  III. 

place  (2  Hen.  III.),  again  with   some  undertakes  nominally  the  government 

alterations,    which    are    chissified    by  in  person,  without  confirming  Magna 

Hluckstone,xxxvi.-xxx\-iii.  (c/.Charters,  Charta  afresh  (cf.  below,  note  1 ).  Black- 

;^44).     Among  the  additions  is  a  clause  stone,  however,  does  not  speak  of  this 

relating  to  the  removal   of  the   adul-  as  a  revocation,  but  only  says :  "  The 

terine  castles  of  the  barons  and  another  King  is  said  to  have  revoked  all  tiie 

against  alienations  to  mortmain.     The  charters  of  the  forest"  (Matth.  Paris), 

new    confirmation    takes    place    in    9  At  the  confirmation  of  49  Henrv  III., 

Henry  HI.,  on  the  11th  February,  1224,  1264,  when  Henry  was  the  captive  of 

again  with  certain  changes  (Cliarters,  the  barons,  the  clause  touching  the  cora- 

:153).      The    admission   of    the    last-  mittee  of  resistance  Art.  61)  was  again 

named  version  among  the  English  col-  adopted  into  it,  with  the  omission  even 

lections  of  sfcitutes   is  so   far  correct,  of  the  security   reserved  to  the  royal 

as   from  this  time  onward  no  further  person  and  familv;  without,  however, 

changes  were  made  in  the  text.     All  after  the  King's  liberation,  any  notice 

later  confirmations   refer  to  the   text  whatever  being  taken  of  it.     From  28 

as  thus  established.      Some  mistakes  Edward  I.  until  the  latest  confirmation 

nrose  purely  from  the  fact  that  it  was  (4    Hen.  V.)   twenty-nine    resolutions 

not  tlio  original  document  of  9  Henry  were  passed  by  Parliament  confirming 

HI.     (Blackstone,     60-67)    that    was  the  charter,  of  "which  not  less  than  four- 

coj>ied,  but   that   the  text   was  taken  teen  were  in  the  reigu  of  Edward  HI. 
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Two  years  later,  Henry  III.  personally  assumes  the  reins 
of  government  at  the  Parliament  of  Oxford  (1'227),  and  begins 
his  rule  without  confirming  the  two  charters.  At  first  the 
tutorial  government  still  continues,  which  had  meanwhile, 
even  after  the  death  of  the  great  Earl  of  Pembroke  (1219), 
remained  in  a  fairly  orderly  condition.  The  first  epoch  of 
sixteen  years  of  this  reign  must  therefore  be  regarded  purely  as 
a  government  by  the  nobility  under  the  name  of  Henry  HI. 
The  regency  had  succeeded  in  removing  the  dominant  influence 
of  the  Eoman  Curia  by  the  recall  of  the  papal  legate,  Pandulf, 
to  Eome  (1221),  and  in  getting  rid  of  the  dangerous  foreign 
mercenary  soldiery  (1224).  To  raise  an  extraordinary  revenue 
by  means  of  aids  and  scutages,  conventions  of  prelates  and 
barons  were  at  this  time  repeatedly  summoned  ;  not  indeed 
according  to  the  letter  of  Article  14  of  the  charter,  but  in 
such  a  manner,  that  according  to  the  discriminating  judgment 
of  the  regency  in  conjuiiction  with  the  prelates,  the  most 
illustrious  members  of  the  barony  were  summoned  in  com- 
paratively large  numbers,  who  then,  after  some  discussion, 
granted  the  subsidies  demanded.  (1) 

(1)    The    general    history    of    tliis  rity  cancels    the  two  chartorfi,  as  iDdde 

period  has  been  impartially  written  by  and  signed  when  he  was  not  his  own 

Lappcnberg-Pauli,    iii.    pp.    489-875.  ninster,  and  on  the  ground  ho  was  not 

Compared  with  the  older  descriptions,  bound  to  keep  wlint  lie  was  forced  to 

the  Peers'  Report  on  the  dignity  of  a  proniisc"   (Parry  27  quoting  ^lattliew 

Peer  contains  the  most  sober  criticism.  Paris,  Ilody,  'M\).    The  correctness  of 

An  authentic  digest  of  tlie  information  this    assertion,    wliidi    has  not   been 

respecting    1.3.5   concilia,   and   similar  otherwise  conlirmed,  is  liowever  rightly 

assemblies  under  Henry  III.,  has  been  doubted,  as   the  governnunt    by   tiio 

given    by   Parry    ("  Parliaments  and  nobU's,    which     still    continued,    had 

Councils,"   pp.    24-49).     For  the  first  certaiidy  no  interest  in  setting  aside 

epoch  of  sixteen  years    tlio  following  iMagna    Charta.       In    15    Henry    III. 

events  must  be  regarded  :    In  2  Henry  (rolhujiiiuiit  at  Westminster):  an  auxi- 

III.    (Council    of   St.    Paul's):    second  limn  <lc  qualibet  scnto  was  demanded, 

confirmation    of    ]\Iagna    Charta,    fur  Tlie  secular  magnates  consented;  the 

whieii     tiio     prelates,     earls,     barons,  prelates    asserted     that    ecclesiastical 

knights,  "  (t  libere   ienenten   omiies   de  persons  were  not  lM)und  to  submit  in 

re(]nn,"  vote  a  fifteenth.     In  9  Henry  tliia  matter  to  the  resolutions  of  lay- 

III.  (ri(?m  of  Westminster,  25th  Decern-  men.     The  aid  wa.^  however,  granted 

ber,  1224):  solemn  eonfiriiiation  of  the  after  a  prorogation  a  few  months  later, 

two  cliarters.  combined  with  the  voting  In    It)  Henry   III.  (7th    March,   1232, 

of    a   fifteenth.       In    11    Henry    III..  r..//<../iMMm  of  'VVeslminster) :  an  auri- 

January,    1227   (council   of    Oxford):  Hum    iinwralc   was    «lemanded.      Tho 

the     King     personally    assumes    the  ti  m|>oral  Crown  va-si^als  declared  that 

(iovernment.      "The    King    declares  tiny  were  not   bound    to  any  aid,  as 

himself  of  age,  and  by  his  own  uutho-  they  had  done   i>ersonal  military   ser- 
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With  the  disgraceful  dismissal  of  the  chief  justiciary, 
Hubert  de  Burgh,  there  begins  a  second  epoch  of  a  personal 
rule  of  Henry  TIL  (1232-1252),  which  for  twenty  continuous 
years,  presents  the  picture  of  a  confused  and  undecided  struggle 
between  the  King  and  his  foreign  favourites  and  personal 
adherents  on  the  one  side,  and  the  great  barons,  and  with  them 
soon  the  prelates,  on  the  other.  Untaught  by  the  evil  expe- 
riences of  favouritism  shown  to  foreigners  under  Stephen  and 
John,  the  weak  and  frivolous  King  put  himself  at  once  entirely 
in  the  power  of  foreign  favourites.  The  conduct  of  the 
business  of  the  State  by  Bishop  Peter  des  Roches  (of  Poitou), 
called  forth  a  storm  of  indignation  among  the  temporal  mag- 
nates. At  the  colloquium  at  Oxford  (17  Henry  HI.),  the  earls 
and  barons  refuse  to  aj^pear  in  person,  and  declare  "that 
they  will  never  obey  the  summons  of  the  King,  but  will 
choose  a  new  King,  unless  he  dismisses  the  Bishop  of  Win- 
chester and  the  lords  from  Poitou."  Wlien  on  the  third 
summons  the  barons  appeared  armed,  the  King  declared 
sentence  of  banishment  and  confiscation  of  their  estates.  At 
the  next  colloquium  at  Westminster,  the  Primate  threatens  the 
King  with  excommunication  unless  he  changes  his  mode  of 
government.  The  King  on  this  occasion  gave  way ;  he  dis- 
missed the  Bishop  of  Winchester  and  the  objectionable 
counsellors,  and  declared  an  amnesty  with  the  refractory 
barons ;  and  then  began  for  a  few  j-ears  tolerably  friendly 
relations  with  the  magnates,  who  still  continued  to  grant  the 
necessary  supplies.  (2) 

vice  out  of  the  kingdom.  The  prelates  January,  1236),  curia  of  Merton,  at 
gave  the  evasive  answer,  tliat  many  which  the  prorisiones,  assifne,  or  statufa 
of  their  invited  members  were  not  of  ^Merton  are  resolved  by  the  spiritual 
present.  On  the  Htli  September  and  temporal  barons  present,  "  which 
{coUoquium  of  Lambeth),  however,  the  have  been  from  time  immemorial  con- 
grant  of  a  subsidy  was  made,  in  the  sidered  as  the  oldest  act  of  statute 
name  of  the  clergy,  and  the  earls,  law "  ("  Pari.  History,"  i.  32 ;  Coke, 
barons,  knights,  and  liberi  homines  "Inst.,"  ii.  i>6).  The  Peers'  Keport 
ct  viUaiii  (Foedera,  If.  Hen.  III.).  (i.  460)  acknowledges  that  the  autho- 
(2)  The  authoritative  precedents  of  rity  of  a  small  number  of  barons  so 
this  period  are :  In  19  Henry  III.  a  summoned,  must  be  still  considered  a.s 
council  of  the  prelates,  barons,  and  suflScient  for  legislative  acts.  The 
"all  other  Crown  vassals,"  who  vote  enactment  itself  calls  itself  a  " pro- 
a  considerable  nuzilium  (Close  Rolls,  i-jVio;"  the  name  often  used  at  an 
19  Hen.  III.).     In '20  Henrv  III.  (20th  esrlv   epoch   '' Statuta,"  is    often    ex- 
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But  the  incapacity  and  the  incorrigible  frivolity  of  Henry 
III.  very  soon  aggravate  bis  position.  Tbe  King's  uncle  and 
bis  relations  again  form  a  court  government,  bis  French  kins- 
men seize  upon  tbe  great  offices  and  fiefs  ;  and  in  order  to 
obviate  the  probable  opposition  of  the  magnates  to  tbe 
ministers  of  the  Crown,  the  great  offices  of  State  begin  to  be 
left  unoccupied,  the  central  administration  being  conducted 
by  office  clerks.  In  this  critical  time  one  special  incident 
again  occurs,  a  confirmation  of  Magna  Charta.  In  21  Henry 
III.  the  King  finds  himself,  in  consequence  of  pressing  money 
embarrassments,  again  compelled  to  make  a  solemn  confirma- 
tion of  the  charter,  in  which  once  more  the  clauses  relating 
to  the  estates  are  omitted.  Shortly  afterwards,  as  had  hap- 
pened just  one  hundred  years  previously  in  France,  the 
name  "  paiiiamentum"  occurs  for  the  first  time  (Chron. 
Dunst.,  1244  ;  Matth.  Paris,  1246),  and  curiously  enough, 
Henry  III.  himself,  in  a  writ  addressed  to  the  Sberifi*  of 
Northampton,  designates  with  this  term  the  assembly  which 
originated  the  Magna  Charta:  "  Parliament  urn  Riinemede, 
quod  fuit  inter  Dom.  Joh.,  Begem  7)a^;T??i  nostrum  et  baronrs 
suos  Anglise''  (Eot.  Claus.,  28  Hen.  III.).  The  name  "par- 
liament," now  occurs  more  frequently,  but  does  not  supplant 
the  more  indefinite  terms  coneUium,  colloquium,  etc.  In  the 
meanwhile  the  relations  with  the  Continent  became  compli- 
cated, in  consequence  of  the  family  connections  of  the  mother 
and  wife  of  the  King,  and  the  greed  of  the  papal  envoys. 
The  foolish  compliance  of  the  King  with  all  demands,  and 
the  waste  of  the  pecuniary  resources  of  the  country  in  tlie 
vain  endeavour  to  maintain  the  English  infiuence  upon  the 

plained    by  snyinp:,  tlmt  for   tlio    first  «e  ct  siu's  ^-iUinn'n,  prnnt   a  thirteenth 

time  the  yuiblication  of  a  formal  dccreo  of  pi-rsonnlty.  In  liU  Henry  III.(c(ivnioil 

of  tile  realm  had  taken  jihiec  ;  hut  the  of    London),     the     magnates     apjienr 

form  and  framing  of  the  liotithis  had  armed,  and  after  long  difcUBsion   the 

nothing   iniusual    in  it.     It   is   rather  King   prondnes   on    oath    to   carry  on 

simply    the    language   of    Normandy,  liis  governnient  hy  means  of  a  deiinito 

according    to    whicli    men    gradually  number  of  distinguisln  d  men.     In  24 

began    to    call    th(!    more     important  Henry  III.   (oouneil  of  London),  the 

enactments,    '■^  clalilissenKntK"   or   ^•^(-  bi^liops  produce  thirty  articles  against 

tuta.     In    21    Henry   III.   (council  of  the     King,   relative    to    violations   of 

Westminster),     the      prelates,     earls.  Magna  Charta  (Hody,  320). 
barons,    mililes    et   liheri  homines   pro 
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Continent,  teiuUd  more  Jind  more  to  impel  the  spiritual 
magnates  to  head  the  opposition  against  tlie  King  and  against 
the  Pope.  From  the  year  1244  onwards,  neither  a  chief 
justice  nor  a  chancellor,  nor  even  a  treasurer,  is  appointed, 
but  the  administration  of  the  country  is  conducted  at  the 
Court  by  the  clerks  of  the  offices.  The  conventions  of  mag- 
nates met  these  proceedings  by  violent  public  complaints, 
refusal  of  subsidies,  repeated  demands  that  their  coimsellors 
should  be  appointed  to  the  offices  of  State,  and  finally  by  an 
accusation  of  treason  preferred  against  the  justiciary,  Henry 
de  Bath.  (2=^) 

With  the  year  1252  begins  a  third  epoch  of  this  reign  of 
fifty-six  years  (1252-1266),  in  which  the  King  comes  under 


(2°)  The  important  precedents  in  this 
perioil  are :  In  20  Henry  III.  (1242), 
a  council  was  held  at  London,  at  which 
were  present "  omnes  Anglix  magnates." 
The  royal  writ  for  this  assembly  is  im- 
portant, as  it  contains  the  express  sum- 
mons to  deal  with  State  business ;  "  ad 
tradandum  7iohiscum  mho  cum  cxteris 
Magnatibus  no^tris  quos  similiter  feci- 
mus  convocari,  de  arduis  negotiis,  statum 
nostrum  et  totius  regni  nosfri  specialiter 
tangentihus"  After  long  discussion  an 
aid  for  the  war  against  France  was 
refused,  and  a  written  protest  sent  in 
(Peers'  Report,  iii.  Appendix  I.).  In 
28  Henry  III.  (Council  of  Westminster 
Hall),  prelates  and  barons  deliberate 
separately.  By  common  consent  of 
both,  a  commit^siou  was  appointed  to 
draw  up  detinite  articles  to  be  sanc- 
tioned by  the  wliole  assembly ;  which 
articles  were  to  regulate  tlie  conduct 
of  tlie  King,  the  appointment  to  the 
great  offices,  etc.  This  joint  declara- 
tion of  the  estates,  howiver,  was  re- 
jected by  the  King,  and  the  assembly 
was  prorogued.  In  the  assembly  when 
again  convokcil,  the  King  promises  to 
obserNe  the  liberties  which  he  swore  at 
his  coronation  (1220)  to  maintain.  A 
scutngium  of  twenty  shilliniis  is  voted 
for  the  marriage  of  liis  eldest  daughter 
(Body,  322).  In  2;l  Henry  HI.,  the 
ningnates  refuse  an  aid  for  the  campaign 
against  Wales.  In  30  Henry  III.  ( 12-lG), 
a  great  assembly  was  held  at  London, 
wbicli  is  tirst  called  a  rarliamentnm  in 


Matth.  Paris,  a.d.  1246  (cf.  Rot.  CI., 
28  Henr.  III.).  The  next  in.*tance  of 
the  use  of  the  term  in  an  official  docu- 
ment is  42  Henrv  III.  (Peers'  Report, 
i.  91,  99,  461).  In  82  Henry  III.,  a 
council  at  Loudon  refuses  an  aid,  and 
presents  a  list  of  national  grievances, 
which  the  King  promises  to  redress. 
In  33  Henry  III.  (council  of  London), 
the  magnates  demand  that  they  shall 
have  a  voice  in  the  appointment  of  the 
chancellor,  chief  justice,  and  treasurer. 
At  this  time  Henry  III.  endeavours 
by  popular  administrative  measures  to 
gain  influence  against  the  dissatisfied 
barons.  He  personally  assembles  the 
slierifl's  in  the  Exchequer,  commends 
to  their  protection  the  Church,  and 
the  widows  and  orphans;  a  villein  is 
not  to  be  distrained  on  for  the  debts 
of  his  lord,  except  in  case  of  exigency  ; 
the  conduct  of  the  lords  towards  their 
tenants  is  to  be  watcheil  over,  and  the 
Litter  are  to  be  protected  against  ex- 
cesses; tlie  sherifi's  are  not  to  let  the 
under  districts  in  the  hundreds  and 
other  bailiwicks  at  rack  rent,  etc.  In 
35  Henry  111.,  an  assembly  was  held 
in  London  at  which  the  justiciary, 
Henry  de  Bath,  was  indicted  on  a  charge 
of  higli  treason.  In  36  Henry  III., at  the 
parliament  of  Westminster  the  papal 
demand  of  a  tithe  from  the  mauors  of 
the  prelates  for  the  Crusade  was  op- 
posed, on  the  ground  that  their  griev- 
ances muot  lirst  of  all  be  reiiressed. 
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the  dominant  inlluencc  of  the  barons.  Till  then  the  dis- 
contented magnates  had  lacked  a  proper  leader.  The}'  now 
obtained  leaders  in  the  powerful  Earl  of  Gloucester,  and  the 
politic  Earl  Simon  de  Montfort,  brother-in-law  of  the  King. 
To  the  internal  and  external  complications  there  now  is 
added  the  foolish  endeavour  to  gain  the  Crown  of  Sicily  for 
the  King's  son.  After  long  discussions  the  treaty  for  this 
purpose  was  concluded,  in  which  Henry  involved  himself  in 
serious  obligations  to  the  Pope.  The  incapable  internal 
government  had  fallen  into  a  chronic  state  of  pecuniary  em- 
barrassment, whilst  the  estates  of  the  realm  refused  to  raise 
demands  of  hitherto  unheard-of  amount.  The  vacillation  and 
faithlessness  of  the  King,  his  incapacity  to  conduct  the  ex- 
ternal and  internal  affairs  of  his  realm,  his  refusal  to  choose 
any  suitable  counsellor,  led  the  discontented  magnates  to 
revert  to  the  idea  of  a  protectorate  or  regency,  such  as  had 
been  carried  on  with  tolerable  success  during  the  first  sixteen 
years  of  the  reign.  They  no  longer  hesitate  to  obtrude  the 
leading  officers  upon  the  King.  (3)    Without  calling  in  question 


(3)  The  precedents  in  tlie  thinl 
period  are:  In  37  Heniy  III.,  the 
clurfiy  vote  a  titlie  for  the  Cni.sade, 
the  kiiight8  a  scutariinvi  for  the  cain- 
paign  in  Gasoony.  Both  charters  of 
liberties  were  again  confirmed.  In  I!S 
Henry  III.  ('27th  Jannary,  1254),  a 
council  takes  place  in  London,  with 
a  formal  summons  to  State  liusiness 
(ad  ardua  negntia  nostra).  Tlu!  tem- 
poral prelates  refuse  a  grant  of  money; 
the  l)i,siiops  and  abbots  proim'se  an  aid 
for  the  case  of  necessity,  but  only  for 
tliemselves,  and  not  lor  the  rest  of  the 
clergy  (Peers'  Rejiort,  i.  '.»3,  94).  On 
the  2(;th  April,  1254  (council  of  West- 
minster), under  the  regency,  in  the 
absence  of  the  King,  the  magnates 
having  bound  themselves  to  follow  tlio 
King  to  Gascony,  cum  rr/i//x  et  nnuis, 
the  sherirt's  are  instructed,  in  like  man- 
ner, to  summon  to  service  all  the  re.-*t 
of  the  Crowu  vassals  who  possess  twenty 
libriiiax  teriif,  in  capitc,  aud  to  send  in 
a<ldition  each  two  hfjaleit  et  diyi-ril<m 
viiliteK  to  the  council.  In  3'.>  H.nry 
III.  (parliament  at  London),  tlie  King 
demands    an   anxilinm.      The    estates 

VOL.  I. 


claim  strict  ailherence  to  the  charters, 
and  the  aijpointment  of  the  chief  jus- 
tice, the  ehaiicellor,  and  treasurer,  who 
are  not  to  be  reuioved,  ";i».<i  ile  rmn- 
muni  reijni convocali conrilio  tl  dilUn  ra- 
tinne."  The  assembly  was  prorogue<!. 
On  its  re-assembling,  the  magnatw*,  on 
an  aid  being  demaiuied  for  the  war  in 
Sicily,  declared  that  the  King  had  em- 
barked on  tiiat  all'air,  "  nine  conrilio 
»uo  et  conseniiu  haronaijii  ;  "  that  tiiey 
had  not  all  been  summoned  according 
to  the  provisions  of  Magna  Charta, 
and  that  they  would  not  therefore  givo 
any  answer,  and  grant  any  aid  without 
the  co-opemtion  of  the  re.-t.  In  40 
Henry  III.  (parliament  at  Westmins- 
ter), the  magnates  and  clergy  re- 
peatedly refuse  nn  aid  for  tlie  w.ir 
in  Sieily.  In  41  Henry  III.  (parlia- 
ment at  London),  the  King,  on  his 
promising  faitlifid  observanee  of  tho 
charters,  receives  an  extraordinary  aid 
from  tlie  clergy  ;  three  weeks  later,  at 
Westmin>ter,  however,  l>otli  e.»tates 
again  relu8(»  the  aid  for  tho  war  in 
Sicily.  In  42  Henry  HI.  (l(»th  April, 
125iS)    (parliament    at    London),    tho 
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tlie  royal  ruling  power,  all  the  struggles  at  this  time  directly 
refer  to  the  subject  of  appointments  to  the  chief  offices  in  the 
King's  council.  In  the  year  1248,  the  barons  had  raised 
afresh  tlieir  complaint  against  the  "  favourites,"  particularly 
on  the  point  that  neither  a  chief  justice,  nor  a  chancellor, 
nor  a  treasurer,  had  been  appointed  "  in  parliament."  In 
order  to  appease  them  another  confirmation  (1253)  of  the 
charter  took  place  at  a  convocation  of  the  prelates  in  the 
great  hall  at  Westminster,  accompanied  bj'  the  greatest  eccle- 
siastical ceremony,  with  anathemas  and  threats  of  excom- 
munication against  every  transgressor.  Henry  swears  to 
maintain  the  charter  "  so  surely  as  he  is  a  man,  a  christian, 
a  knight,  an  anointed  and  crowned  King."  Amidst  much  con- 
fusion and  rumour  of  war,  these  struggles  reach  their  climax 
at  the  council  of  Oxford  (1258),  afterwards  called  the  "  Mad 
Parliament,"  at  which  the  discontented  magnates  resolve  to 
appoint  a  sort  of  protectorate  government.  The  difficulty 
lay  princij)ally  in  the  factious  among  the  magnates  them- 
selves ;  and  in  the  participation  which  the  lesser  Crown 
vassals  (the  hadiellaria  Angliw)  now  claimed  in  these  mea- 
sures. Therefore  a  kind  of  electoral  system  had  to  be 
invented  in  order  to  concede  a  share  to  these  parties  as  well 
as  to  the  lesser  tenentes  in  capite.  Thus  an  artificial  and 
complicated  system  of  electoral  proceedings  was  arrived  at, 
which  was  apparently  borrowed  from  that  in  use  for  com- 
pacts, arbitrations,  and  ecclesiastical  meetings,  where  there 
were  two  definite  and  opponent  parties  (Stubbs,  ii.  77). 
Twelve  of  the  royal  council  and  twelve  barons  were  to  meet 
together  and  appoint  a  permanent  council  of  fifteen,  which 
actually  for  some  time  took  upon  itself  all  the  powers  of  the 
royal  government.  The  constitutional  ideas  of  this  period 
are  the  expression  of  the  views  of  the  barons  as  a  class  on 
the  subject  of  their  participation  in  the  political  government ; 
a  parliament  three  times  a  year  ;  annual  appointment  of  the 

barons  hold  out  the  prospect  of  a  com-  that  this  shall  be  done  by  t\fe\\e  Ji deles 

viune  auxiJium,\{  the  King  will  con-  of  his  council,  and  twelve  otherjitfe/««, 

eent  to  reform  the  administration  of  the  •svho   shall  be  chosen  by  the  proceres 

realm.      The   King  promises  on  oath  themselves. 
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chief  justice,  cljaiicellor,  and  treasurer  in  parliament ;  tlie 
barons  to  undertake  to  guard  the  royal  castles  ;  the  sheriffs  in 
future  to  be  chosen  by  the  counties.  On  the  other  hand,  the 
barons  shall  l)e  no  longer  bound  to  appear  as  suitors  before 
the  sheriff.  (3") 

The  regency  based  upon  these  ideas  procures  obedience  to 
be  sworn  to  itself,  then  expels  the  King's  nearest  relations, 
and  prolongs  the  tenure  of  offices  in  its  own  interest.  On 
this  point  fresh  dissensions  arise  among  the  nobilit}'.  An 
attempt  at  mediation  by  King  Louis  of  France  results  in  an 
advantage  to  the  King,  who  for  a  short  time  once  more  gains 
the  upper  hand.  But  the  confederation  of  the  nobles  under 
Simon  de  Montfort  now  has  recourse  to  arms,  and  the  King 
is  taken  captive  in  the  battle  of  Lewes  (12th  IMay,  1264) ; 
Magna  Charta  is  again  conlirmed,  a  new  regency  appointed 
in  the  name  of  the  King,  and  an  assembly  of  twenty-three 
barons  of  the  party  of  nobles  convoked  as  a  "  porliamentum." 


(3')  On  the  11th  June.  1258,  thn 
prelates,  earls,  and  "nearly  a  hundred 
})arons"  appeared  at  this  meeting  at 
Oxfnrd, ■which  in  aroval  "letter  of  safe 
conduct"  of  the  2nd  June  is  called  a 
Parliamenluin.  Eacli  party  choose  for 
themselves  twelve  for  a  ci  mmittee  of 
Iwcnty-four,  tliese  twenty-four  tlicn 
choose  four  from  their  number,  and 
the  four  thus  elected  form  the  royal 
council  of  fifteen  persons.  The  com- 
mittee thus  elected  of  twenty-four, 
d(  mands  first  of  all  the  faithful  obsi  iv- 
ance  of  tlie  charters  whidi  have  bciii 
so  often  swoin  to.  The  a|i|ioiMtm<iit 
of  tiie  chief  justice,  chancellor,  trci- 
surcr,  and  other  officers  to  be  elected 
annually  shall  for  ever  resjide  iu  the 
committee.  Three  times  a  year  a  par- 
liament is  to  be  lield  :  on  the  (!tli  of 
October,  3rd  of  February,  and  l.-t  of 
June.  In  these  judicial  assinibliis, 
the  chosen  counsellors  of  the  king 
shall  appear  (whether  they  be  suui- 
momd  or  no),  to  deal  with  the  common 
business  of  tlie  realm,  in  so  far  us  the 
King  commands  it.  For  this  purpose 
twelve  persons  were  appointed  (two 
bishops,  one  earl,  nine  barons),  to  n'- 
]ire.'-ent  the  rmi-innmilnf  in  such  further 


deliberations,  and  especially  in  under- 
taking the  burdens  of  the  rommunita^. 
The  "twelve  prohea  houimeK,  with  the 
King's  council  in  the  tiiree  parliaments, 
shall  di  al  with  all  tiie  public  affairs  of 
the  nation  ;  and  the  roviuninilas  shall 
acce{)t  as  settled  what  the  twelve  do." 
Otiier  oidinances  also  were  resolved 
upon.  The  assembly  chose  a  spe- 
cial committee  of  twenty-four  (three 
bishops,  eight  earls,  thirteen  barons),  to 
deliiierate  upon  an  anxilium,  on  which 
matter,  however,  no  tinal  d>  cision  was 
arrived  at.  A  decree  further  ordained 
that  in  eacli  courity  "  qmituor  diitrnti 
ft  hfidlrit  militeg"  are  to  be  chosen  to 
deliberate  on  tiie  national  grievances 
and  report  thereon  at  the  next  pjirlia- 
meut.  These  are  tlie  main  character- 
istic resolutions  of  the  Mud  I'arlianient 
at  Oxford,  which  the  Peers'  Heport,  i. 
101-127,  treats  of  in  detail.  In  conse- 
quence of  the  apjilication  of  the  elective 
principle,  the  central  government  now 
fell  into  the  hiinds  of  an  elected  national 
ministry,  consisting  of  fifteen  per>on9, 
the  majority  of  whom  were  hostile  tn 
the  King,  and  tlius  Ix^gins  a  systematic 
party  government. 


:in 
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J3ut  the  victorious  party  meets  from  the  first  with  but  doubtful 
obedience.  The  county  officers  appointed  by  it  manifest  an 
arrogant  and  arbitrary  behaviour.  During  the  reaction,  and 
the  disunion  of  the  leaders  which  soon  again  ensued,  Prince 
Edward  succeeded  (*28th  May,  12G5)  in  escaping  from  the 
captivity  in  which  he  had  been  kept  by  the  barons,  and  with 
a  hastily  collected  army  of  followers  surprised  the  insurgents. 
After  the  battle  of  Evesham,  in  which  Simon  de  Montfort 
himself  was  slain,  the  party  of  the  barons  appear  in  the 
course  of  a  few  months  to  have  been  entirely  scattered.  (S**) 


(3'')  The  resolutions  of  Oxford  proved 
in  tile  event  tliat  it  was  inijiossible  to 
np))ly  a  prineiple  of  election  to  tiie  in- 
lormal  and  inliurnionions  vassals  of 
the  Crown  in  Knglaud.  "Almost  a 
linndred  baruns "  had  apjieared  at 
Oxford  ;  bnt  even  this  conii)nratively 
fniall  number  of  lesser  Crown  vassals 
Was  sufficient  to  pass  extravajrant  reso- 
lutions. Those  members  elected  by 
the  lesser  vassals  appeared  only  as 
representatives  of  the  claims  of  the 
feudal  nobility.  In  the  elections  the 
Church  was  most  o;rudgingly  dealt 
with.  But  most  of  the  lesser  knights 
also  were  yet  ill  satisfied  with  the 
committee  of  estates  of  twelve,  which 
was  to  represent  them  once  and  for 
all.  Even  in  the  next  parliament 
((jtli  October,  1258),  the  "  Coimnunilas 
lachillarix  Aiiglia'"  sends  in  a  sort  of 
loyal  address  and  a  complaint  directed 
to  Prince  Edward.  The  disunion  among 
tlie  barons  increased.  In  45  Henry  HI. 
(parliament  at  Winchester,  1'2G1)',  the 
King  lays  before  them  a  papal  bull, 
by  which  he  has  been  released  from 
his  oath  to  observe  the  provisions  of 
Oxford,  and  which  in  like  manner 
ab.>,olves  the  prelates  and  laity  from 
their  oaths  in  respi  ct  of  all  decrees 
prejudicial  to  the  King.  The  Bishop 
of  Worcester  and  Simon  de  IMontfort, 
on  the  other  hand,  summon  for  the 
21st  September.  12(31,  an  assembly  at 
St.  Albans,  to  which  three  knights'  are 
summoned  from  each  county.  The 
King  sunmions  for  the  same  day  a 
council  at  Windsor,  and  commands  the 
sherifls  to  send  the  said  knights  to  the 
Kin?,  ami  to  no  one  else,  "svpra  pro- 
mifsis  coUoqvinm  habUtiri."    The  sub- 


sequent parliaments  in  vain  negotiate 
with  tlie  view  to  a  compromise.  In  48 
Henry  III.  (parliament  13th  December, 
12(33),  the  dispute  between  the  King 
and  the  barons  is  referred  to  the  judg- 
ment of  the  King  of  France,  as  arbi- 
trator. Tills  judgment  is  published, 
and  declares  the  provisions  of  Oxford 
null  and  void.  In  48  Henry  III.  (par- 
liament at  Oxford,  30tii  March,  12(34), 
the  barons  adhere  to  the  assertion  that 
the  provisions  so  solemnly  sworn  to, 
were  based  upon  Jlagna  Charta,  and 
declare  to  abide  by  them  until  the 
end  of  their  lives  (Hody,  359).  Im- 
mediately afterwards  the  barons'  war 
breaks  out ;  the  King  is  vanquished 
and  taken  prisoner  in  the  battle  of 
Lewes,  on  the  r2th  May,  1264.  On 
the  25th  of  Blay  peace  is  proclaimed  ; 
in  twenty-nine  counties  conser%ators  of 
the  peace  were  appointed,  and  writs 
(dated  4th  June,  1264)  are  issued  sum- 
moning a  parliament,  to  which  also 
"  quatiior  de  lecialioribug  et  dit:crttio- 
ribus  Militibus  Comitatus,  iiobiscuin 
tractaturi  de  negotiis  predictis,"  were 
summoned.  At  this  parliament,  held 
at  London,  decrees  were  issued  by  the 
prelates,  barons,  and  the  communitas 
ternr  there  present,  pro  pace  regni. 
But  now  a  rupture  takes  place  between 
Montfort  and  the  Earl  of  Gloucester. 
lu  49  Henry  III.  {20th  January,  1265), 
a  parliament  is  held  in  Loudon,  to 
which  were  summoned  the  Archbishop 
of  York,  twelve  bishops,  sixty-live 
abbots,  thirty-six  priors,  and  the  blaster 
of  the  order  of  the  Templars,  and  also 
five  earls,  and  seventeen  barons,  the 
last  named  probably  all  belonging  to 
the  party  of  Simon  de  Montfort  (Peers' 
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The  fourth  and  concluding  epoch  of  this  reign  takes  ex- 
ternally a  quiet  course  with  the  conclusion  of  peace,  an  amnesty, 
and  the  arbitrators'  awards  (dictum  of  Kenilworth).  The 
King  once  more  takes  back  the  power  of  appointing  to  offices. 
Such  of  the  rules  laid  down  in  the  provisions  of  Oxford  as 
are  not  at  variance  with  the  royal  prerogative,  are  confirmed 
by  the  King  with  the  consent  of  parliament ;  and  after  severe 
trials  we  find  Henry  again  in  the  parliament  at  Marlebridge, 
regulating  the  affairs  of  the  nation  as  law  giver,  though  he  has 
given  up  his  foreign  favourites,  and  has  repeatedly  confirmed 
Magna  Charta.  (4) 

The  parliamentary  progress  in  this  chain  of  events  touches 
two  points  : 


Reports,  i.  141-145).  But  there  is 
besides,  a  clause  to  the  efiect  tlint  tlie 
Vicecomitcs  are  to  send  two  knights 
from  every  county,  the  cities  and 
burgiis  two  citizens,  and  the  cinque 
ports  each  four  men  to  the  assembly 
(si-e  nf)te  at  end  of  the  chapter). 

(4)  Tlie  important  precedents  in  tlie 
fourtli  period  arc:  In  49  Henry  III. 
(parlianii-nt  at  W'iiicliester,  Stli  Sep- 
tember, 12G5),  the  bishops  were  sum- 
moned witii  tlie  exception  of  the  four 
bishops  belonging  to  Montfort's  party. 
Also  a  number  of  secular  Crown  vas- 
sals, including  the  widows  of  the  earls, 
baions,  and  knights,  who  had  been 
slain  or  taken  prisoners  in  battle. 
The  landed  estates  of  the  rebels  were 
confiscated  and  distributed  anioni.'st 
the  "  friends  of  the  King."  The  frivo- 
lous and  faithless  conduct  of  the  King, 
liowever,  caused  the  Karl  of  O.xford 
again  to  nppeid  to  arms,  and  to  play 
the  [lartenaetod  in  later  times  liy  Diiko 
Maurice  of  Saxony.  In  uU  Jleiuv  III. 
(■24th  August,  1'2G(!,  parliament  at 
Kenilworth),  a  connnission  of  three 
bishops  and  three  barons  was  appointed 
by  the  King  it  a  hawiiiliu*  conxHini  ilmn 
Aii(jlin\  to  provide  for  the  welfare  of 
the  country,  and  fur  those  who  had 
been  disinlierited.  Tiiosu  t-ix  aie,  in 
like  manner,  to  choose  six  others.  The 
papid  legate  and  Prince  Henry  are  to 
decide  as  umpires.  The  .si>-called 
dicinm  (award),  of  Kenilwnilh  wa.'- 
agrceil  on.      At  tin    parli.imenl    hcltl 


at  Northampton  on  the  26th  of  October, 
the  verdict  of  the  twelve  was  pub- 
lished and  confirmed.  The  partismiB 
of  I\I(intfurt  were  restored  to  their 
possessions  on  payment  of  five  years' 
income,  or  less,  from  their  estates,  ac- 
cording to  the  gravity  uf  their  oft'eiice. 
On  the  18th  of  November,  \'M~,  a  i)ar- 
lianieiit  or  commune  concilium  reijni 
was  h(  Id  at  ^Marlborough,  "  ml  m<  liorn- 
tionem  ri'fjni  et  txpeditionem  juMUi,v." 
There  were  present,  besides  the  nnuj- 
natef,  et  disrrtti,  also  the  chief  justice, 
the  ciiancellor,  the  judges,  and  otherj 
of  the  King's  council.  The  resolutions, 
inider  the  mime  of  the  "  iS/(i/n/(j  of 
i\Iarleberge,"must  always  be  consiilered 
as  a  piirtion  of  the  national  legi.slatiun 
(Peers'  Reports,!.  15'.»).  In  o:i  Henry 
III.  (parliumeiit  at  Westminster),  the 
jioti  iitioirs  of  the  cities  and  burghs, 
as  well  as  the  magnates,  were  inviteil 
to  the  solenin  translation  ot  the  bones 
of  Kadwartl  the  Confessor  to  West- 
ndnster  Abbey.  After  the  clo^e  of 
the  ceremony  the  nohiU'n  form  a  par- 
liament and  grant  a  twentieth  with 
the  coHsent  of  the  injni  majore$ 
(Teer-s'  Report,  i.  101).  In  o5  Henry 
HI.,  on  the  KUh  of  January,  I'JTl,  at 
a  parliament  of  the  nni^nates  held  in 
liOii<liiii,  the  liirds  and  others  who  had 
iieen  disinherited  were  completely  re- 
stored to  their  possessions  vtr  cummu- 
/i»'Hi  luiiiinsiim.  In  the  fidlowing  year 
Ilenrv  HI.  died. 


.120  Cojifititutioiml  Ili'^forjf  of  England. 

(i.)  The  right  of  the  Crown  vassals  to  assent  to  the  impo- 
sition of  scutarfia  and  extraordinary  aids,  is  established  by 
more  than  twenty  precedents,  and  indeed  as  much  by  grant 
as  by  refusal. 

(ii.)  In  connection  with  the  tax-voting  assemblies,  the  par- 
ticipation of  the  magnates  in  the  promulgation  of  royal  ordi- 
nances also  revives.  A  number  of  the  legislative  resolutions 
of  this  period  were,  in  the  later  judicial  practice,  put  on  the 
same  footing  with  the  subsequent  parliamentary  statutes,  and 
were  enrolled  among  the  collections  of  laws ;  notably,  the 
Prorisiones  dr  Mcrton  (Eotuli,  cl.  20  Htnry  III.),  and  the  so- 
called  statidum  fin  Marlehergp  (Eotuli,  cl.  44  Henry  III.),  etc. 
This  last  is  at  the  outset  described  as  '' provisiones,  ordina- 
tiones  et  statitta  suhscr'tpta,"  and  is  similar  in  form  and  con- 
tents to  the  statutes  published  under  Edward  I.*** 

Among  the  varying  fortunes  of  these  struggles,  the  advance 
of  the  Crown  vassals  towards  a  constitutional  position  is  un- 
mistakably evident.  After  numerous  confirmations  so  much 
had  been  achieved,  that  even  at  the  climax  of  each  successive 
reaction  there  is  no  longer  any  question  of  a  repeal  or  curtail- 
ment of  ]\Iagna  Charta.  The  omission  of  articles  12  and  14, 
wl  ich  dealt  with  the  grant  of  scutagia  and  auxUia,  was  com- 
pensated for  by  an  effectual  practice  of  grant  and  refusal. 
All  circumstances  appear  to  concur  favourably  to  originate  a 
constitution  of  the  estates  of  the  realm.  A  weak  and  faith- 
less monarch  endeavours  to  get  rid  of  the  disagreeable  gua- 
rantees of  ^lagna  Charta  ;  he  is  forced  on  five  diiBfereut  occa- 
sions solemnly  to  recognize  their  validity.  He  endeavours  in 
the  old  way,  with  the  help  of  favourites  and  official  clerks,  to 
restore  personal  rule ;  the  power  of  the  prelates  and  barons 

•••  It  is  from  the  precedents  given  laws,  most  completely  into  the  "Sta- 
in nolrs  1-  4  that  the  uhovo  results,  viz.  tutes;  nf  the  Kealm  "(ISIO),  tciited  by 
the  ripht  of  the  bariiiis  to  iissent  to  the  the  Record  Commission.  Tlie  mo?t 
extrftoniinnry  aids,  and  their  jiartici-  notable  are  the  I'rorisioues  de  Morton 
piition  in  the  mo.-t  ini)iortant  dicrees  (statutes,  p.  1).  the  Stofudnn  Eihernix 
of  the  Kiup.  are  deductd.  From  the  (p.  17),  tlie  jrovisions  touching  leap 
so-rnlled  statute  of  Merton  inwards,  year  (p.  7),  the  Vidum  de  Kutihrorlh 
n  nnniVpr  of  these  ordinances  were  (p  12).  the  Stnhitum  df  Mnrhher^fi 
Rdopud   into  the   later  collections  of  (p.  19). 
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drives  him  to  dismiss  these  counsellors,  to  banish  them,  and 
to  accept  the  great  officers  who  are  directly  forced  upon  him. 
His  chronic  state  of  pecuniary  embarrassment  compels  him 
constantly  to  assemble  parliaments  ;  but  almost  every  demand 
is  met  by  statements  of  national  grievances,  which  the  Govern- 
ment sees  itself  compelled  to  redress.  Prelates  and  barons 
vie  with  each  other  in  an  opposition,  which  is  based  upon 
the  memories  of  the  Great  Charter,  upon  common  interests, 
upon  an  increasing  respect  for  class  interests  and  associa- 
tions, and  upon  the  weakness  and  perverseness  of  the  King. 
The  discontented  barons  at  length  find  a  leader  in  Simon  de 
Montfort,  the  brother-in-law  of  the  King,  a  magnate  renowned 
alike  as  a  statesman  and  a  general.  Under  such  leadership 
the  nobles  succeed  for  the  first  time  in  vanquishing  the 
monarchy  in  open  battle,  and  in  taking  captive  the  King  and 
tiie  heir  to  the  throne. 

And  yet  the  great  successes  of  the  barons  are  neutrahzed 
with  marvellous  rapidity ;  no  parliamentary  constitution 
results  from  their  victory,  in  the  sense  of  the  feudal  constitu- 
tions of  the  Continent ;  because  as  a  fact  the  material  con- 
ditions of  a  parliamentary  constitution  were  still  wanting, 
alike  in  the  form  of  the  governmental  power,  and  in  the 
formation  of  the  estates. 

In  the  first  place,  the  royal  rule  had  still  the  character  of 
absolutism.  All  sovereign  rights  still  appeared  as  emanations 
from  a  personal  will.  The  possessions  and  rights  of  the 
dominant  class,  the  position  of  the  vassals  of  the  towns,  every 
form,  normal  or  exceptional,  of  the  liberties  and  franchises, 
was  still  basfd  u[)on  the  personal  decrees  of  the  king.  The 
limits  of  this  power  had  iii(lee<l  been  indicated  in  general 
outlines  by  Magna  Cliarta  ;  but  the  executive  laws  were  still 
wanting  which  were  to  introduce  these  principles  into  the 
practice  of  the  Kxche(iuer,  and  of  the  royal  county  and  local 
magistracies.  Against  the  decided  personal  will  of  the  king, 
neither  the  committee  of  the  King's  court,  nor  the  bureau- 
cratical  Exchequer  afforded  a  reliable  protection.  How  should 
the  discontented  magnates  in  such  a  constitution  establish  a 
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check  upon  the  squandering  of  the  national  resources,  the 
ahuse  of  the  discretionary  military,  financial  and  judicial 
powers,  unless  they  themselves  exercised  these  powers  ?  All 
l)()litical  administration  was  so  framed  as  to  receive  its 
impulse  directly  from  the  King  and  his  personal  advisers. 
This  bureaucratic  form  turned  all  the  influence  exercised  by 
the  magnates  in  the  direction  of  appointments  to  the  great 
oftices  and  the  shrievalty.  They  were  thus  in  the  most  direct 
way  placed  in  possession  of  the  power  ;  but  the  influence  and 
the  sagacity  even  of  the  most  clear-headed  leader  could  not 
hinder  the  immediate  abuse  of  this  power ;  an  abuse  which 
was  at  once  itself  felt  by  the  opposite  party,  as  well  as  by  the 
lower  classes,  and  incited  them  to  resistance.  Every  exercise 
of  the  rights  of  sovereignty  was  regarded  by  jealous  partisans 
as  despotic  ;  and  every  refusal  of  a  favour  was  interpreted  by 
adherents  as  an  insult  and  a  reason  for  revolting.  Without 
any  fault,  so  far  as  is  proved,  of  the  great  leader,  the  un- 
limited power  was  converted  into  a  party  instrument  in  the 
hands  of  the  victorious,  but  politicallj'  speaking  inexperienced 
party.  The  dissatisfaction  and  reaction  that  ensued,  restored 
the  so-called  "  King's  friends,"  i.e.  foreign  adventurers, 
covetous  dependents,  and  officious  clerks  to  their  former  posi- 
tions. As  the  monarchy  is  in  no  direction  equal  to  the 
situation,  there  arises  that  wavering  and  apparently  aimless 
struggle  which  we  have  seen. 

lint  regarded  from  below  also,  the  Crown  vassallage  still 
lacked  the  form  for  an  adequate  representation  as  a  collective 
whole.  Their  feudal  position  excluded  the  sub-vassals,  as  it 
did  all  the  other  freeholders,  from  equality  with  the  Crown 
vassals.  In  this  period  the  Crown  vassals  still  comjiorted 
themselves  as  the  commiinitas  terrie,  as  a  matter  of  course 
and  in  good  faith,  knowing  that  they  had  the  nation  at  theii- 
back.  In  another  direction,  however,  the  esprit  dc  eorps,  and 
the  self-esteem  of  military  honour  confirmed  the  lesser  King's 
vassals  in  the  idea  of  their  being  pares  ;  whilst  the  princely 
lords,  who  were  rtlated  to  the  royal  house,  and  also  the  pre- 
lates, refused  to  recognize  such  an  equality,  which  in  point  of 
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numbers  would  have  placed  them  in  a  modest  minority.  An 
election  of  representatives  of  the  inferior  nobility  to  attend  a 
concilium  regis  could  no  more  be  successful  in  those  times 
than  at  the  present.  If  real  political  performances  were  to  be 
represented,  the  thousands  of  sub-vassals,  the  freeholders  and 
the  towns  were  of  greater  importance  than  the  lesser  barons. 
The  attempt  to  allow  only  a  hundred  "  barons "  at  the 
Parliament  of  Oxford  to  participate  at  the  election  of  a 
national  committee,  resulted  in  an  immoderate  assertion  of 
feudal  claims.  The  personal  rule  is  followed  by  a  personal 
opposition  rule  with  confiscations,  banishments,  and  bloody 
struggles,  in  which  on  both  sides  the  followers  are  sacrificed, 
whilst  the  great  lords  introduce  among  one  another  private 
warfare,  letters  of  challenge  and  all  the  ceremonial  of 
chivalry;  a  state  of  things  which,  under  an  impotent  and 
perverse  Government,  appears  worse  than  the  previous  national 
grievances. 

There  was  still  something  incomplete  in  these  constitutional 
conditions  which  neither  the  spiritual  nor  temporal  barons 
were  able  of  their  own  energy  to  surmount.  It  consisted  in 
the  onesidedness  of  each  social  class  interest,  so  that  each 
party  of  the  barons  after  gaining  the  victory,  Imew  of  no 
other  use  for  the  absolute  political  power,  than  to  advance 
and  enrich  themselves  and  their  party.  In  like  manner  from 
those  party  struggles  no  form  was  discoverable  for  giving 
the  lesser  barons  a  constitutional  position  by  the  side  of  the 
greater,  and  for  securing  to  the  freeholders  of  the  land  the 
portion  belonging  to  them,  side  by  side  with  both.  Only 
the  negative  experience  had  as  yet  been  made  that  it  was 
unadvisable  to  form  the  inferior  nobility  into  a  body  of 
electors.  The  politic  leader  of  the  party  of  the  nobles  had,  it 
is  true,  found  a  form  for  the  representation  of  tlie  larger 
commimitas,  but  it  was  once  more  lost  in  tlie  party  confiict. 
It  was  reserved  to  the  able  successor  of  Henry  111.  to 
develop  the  third  element  which  was  still  wanting  in  the 
representation  of  the  State. 

That  third  factor  is  the  rollccticc  hodii  nf  Un  snb-cass<ds  <n\d 
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the  freemen  of  Kxijland,  The  comjiiunitas  of  the  counties  and 
cities  had  been  hitherto  excluded  by  the  feudal  system  from 
imracflijitc  participation  in  national  affairs.  This  defect  had 
bee-n  involuntarily  acknowledged  on  all  sides.  From  the 
commencement  of  the  reign  of  Henry  III.  the  attentions 
paid  to  them  are  increased.  They  are  requested  to  bring 
forward,  by  deputies,  their  complaints  against  the  sheriffs ; 
they  are  employed  in  reforming  and  raising  the  taxes ;  they 
are  offered  the  election  of  their  own  sheriffs  ;  and  in  1258 
they  are  invited  to  choose  two  knights  "vice  omnium  et  sinr/n- 
lornm,"  in  order  that  these  shall  appear  to  deliberate  upon 
the  (iK.rilui,  "  coram  cn)tsilio  regis.'''  In  12G1  Simon  de 
Montfort  summoned  three  knights  from  each  county  to  a 
deliberation  upon  the  "  State  business,"  whilst  the  King  in- 
vited the  same  deputies  to  his  council  at  Windsor.  But  after 
Henry  had  been  taken  jmsoner,  Simon  de  Montfort  sum- 
moned, in  the  King's  name,  two  knights  from  each  county, 
and  two  citizens  from  a  number  of  townships  to  a  national 
council  on  the  28th  of  January,  1265  ;  and  so  in  a  certain 
sense  this  epoch  may  be  said  to  close  with  the  birth  of  the 
Lower  House. 

Note  to  Chapter  XIX.— The  gprms  III.  (1226)  writs  were  addressed  to  the 

of  a  representation  of  the  sliires  and  sheriflfsol  Gloncester  and  of  seven  other 

cities    by  cliosen   members   ajipear    at  countiis,  with  the  command  to    have 

the  close  of  tliis   period    as    tirst    at-  quaivor    militts   de  hyaliorihuf  tt  dh- 

tenijits.      In   the   older   polit  oal   con-  cretioriJnis  chosen  by  the   viilitea  and 

troversial    writiniis     trromons    stress  jirobi  howiDfs  of  the  shire.      But   ti.e 

Was  laid    upon    events    which    contain  qnatuor  miliies   arc  only  to  appear  as 

noihingaboiittlie  participation  of  shires  indictors  of  th?  Vicpconiites  concerning 

and  lilies  in  the  voting  of  taxes  and  a   violation  of  Magna  Charta.    In    58 

in   legislation.     The   oldest  precedent  Henry   III.   (council  at   Westminster) 

is  said  to   have  occuired  in    lo  John,  the  sheritts  were  ordered  each  to  send 

in  a  military  summons,  containing  the  two   h(in!ei>   et   dheretos  milites  to  the 

followingclause:  "that  7i/o/«orrf;,scnh'  council",    "  rire   omnium    et   i^infiulorum 

milife*  Irom  each  shire  shall  he  ciiosen  eonind>-m  nd  prondendum.  quale  auxi- 

iii  the  first  county  court  ad  loqneudum  Utim  nnhisin  tnnta  ntcessiiate  impendere 

iwhitntm    de     neijntih    regni    noKiri."  roluerutit.'     In  like  manner,  writs  are 

Here  only  confidential  men  are  meant,  addressed  to  the  bishops  with  directions 

with  whom  the  King    wishes    to    de-  to  assemble   tiie  "  archidiaennos,  vivos 

liUrate  at  the  time  when  the  invasion  religiofos,  et  clerum"  in  their  dioceses 

from    France     was    threatening  ;    ihe  to  "deliberate   upon   a   subsidv.      The 

question  is  heie  neither  one  of  laws  nor  lower  clergv   are   then    to   send  iheix 

ot  the    granting  of  aids,    nor  does   it  pro.xies    and  report   their    residutions. 

npprnr     wheth.  r    the    assembly     was  The  Peers' Report  (i.  .=iH)  acknowled<r.6 

actually    M,\    or   not.     In   10  Henry  this  to  be   the  first  documentarv  e'vi- 
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deuce  of  an  attempt  to  send  represent- 
atives of  corporntious  to  a  couucil.  But 
the  question  Im  here  only  one  of  a 
purticipation  of  the  lesser  vassals  of 
the  Crown  in  a  deliberation  touching 
extraordinary  aids.  Now  for  the  lirst 
time  the  attempt  was  made  to  grant 
them  a  definite  share  in  the  proceedings 
side  by  side  with  the  greater  barons, 
in  the  person  of  two  representatives 
chosen  from  tiieir  midst,  instead  of  the 
general  collective  summons  by  the 
shcriii',  projected  by  the  ciiarter.  In 
like  manner  the  two  knights  mentioned 
in  the  writ,  were  not  summoned  direct 
to  parliament,  but  only  to  apjiear 
"coram  coiiciUo  iio>itro"  (Parry,  I'ar- 
liaments,  xiii.).  Tliis  evrut  i.s  of  im- 
portance as  being  the  first  form  of  a 
representation,  tliough  only  of  the 
Crown  vassals,  and  only  for  money 
grants.  In  42  Henry  III.,  at  the  Jlad 
I'arliament  at  Oxford,  this  elective 
principle  adopts  a  new  form,  about  a 
hundred  barons  being  convuned  to  the 
parliament  itself,  that  is,  for  the  most 
part  lesser  barons,  and  a  committee  of 
twelve  chosen  from  those  there  as- 
sembled; an  ap[)lication  of  the  principles 
of  suiiVage,  which  at  last  leads  to  a 
civil  war.  But  here  also  it  is  only  the 
Crown  vassals  that  are  nii  ant.  In  the 
summer  of  12G1  (45  Henry  III.),  the 
Bishop  of  Worcester  and  Karl  Simon 
convoked  an  a>semblv  at  St.  Alban's 
for  tiie  21st  September,  1201.  witli 
the  order  tliat  tliree  knights  of  eacli 
coTuity  should  a]ipear,  to  deliberale 
in  common  npon  national  alVairs.  The 
King,  on  the  otlierhand,  lixed  the  same 
day  for  a  council  at  Windsor,  and 
commanded  the  sheriffs  to  send  the 
eaid  knights  to  the  King  "supra 
protitissis  colloquium  hahituri."  I'his 
was  certaiidy  an  attempt  to  convi'uo 
reiiresentatives  of  the  shires  for  a 
legislative  assembly  (Peers'  Keport,  i. 
1.S3);  but  it  was  made  in  a  tumultuous 
and  discordant  manner,  and  its  result 
was  80  unsucci  ssl'ul,  that  it  could  not 
ratdx  as  a  precedent.  In  4S  Henry  III., 
at  tlie  Parliament  held  in  London  on 
the  24th  of  June,  12(;i.  wliilst  the 
King  was  the  j)ri.-?oner  of  tlie  bnronn, 
by  orders  issued  to  the  conservators  of 
tile  peace  four  knights  were  summoned 
from  each  of  twenty-nine  .••hires  in  the 
following  formula  :  "  VnhiH  nmndarnvs 
qMnlufr  ilf  hfinlinn'hus  't  rli>crifi"ril>uii 


luilitibus  dicli  contitalus,  per  angeniaum 
ejusilem  comitutus  wl  liO'-  flectos,  ad  nns 
pro  tofnco m itatu  illo  mit talis.  Itaq und 
Slut  ad  1I0S  Londini,  in  octaris,  tic, 
nohiscum  trartoturi  de  neriotiis  (nosiris 
et  regiii  nostri)  prxdictis."  But  tiie 
question  here  timches  only  the  resfor- 
atifin  of  the  national  peace,  and  a 
deliberation  concerning  it,  with  four 
trusted  men.  As  the  "tidehs  uostri,'" 
are  mentioned,  it  is  evident  that  only 
Crown  vassals  can  be  intended.  It  is 
likewise  proved  that  the  grant  of  a 
twentietii  in  this  year  was  only  made 
by  the  privluti  et  magnates.  (Parry, 
Parliaments,  xiii.).  It  was  not  until 
4U  Henry  HI.,  at  a  Parliament  held 
in  London,  on  the  2()th  of  .January, 
12(J.5,  that  the  first  precedent  of  the 
summons  of  dejjuties  of  the  shires  and 
cities  occurs.  The  King,  who  was  still 
a  prisoner  of  the  barons,  i.>sued  persomil 
writs  tf)  one  hundred  and  twcuty-two 
clergy  and  twenty-three  temporal 
barons,  "ad  iraciaudnm  jiobisruin  it 
cum  concilio  nostra,  necunn  et  uliis 
arduis  regni  nostri  netjotiis."  And 
then  further,  "Item  mandatum  est 
singulis  VicecomitHius  per  Angliam, 
quod  ventre  faciant  duns  viitites  de 
hgaliorihus  et  disrretiorihus  mililihus 
siiigulorum  cmnitalnnm,  ad  Jiegmi 
J.undini,  in  m-taliis  jinvdictis  in  forma 
supradicta.  Item  in  forma  priedirla 
seriliitur  cirihus  Lincoln,  et  crteriit 
linrgis  Anglite,  quod  viillant  in  furmn 
pr;r<lirta  duos  er  dii'rretiorilins  tarn 
cirilius  quam  hnrgensilnis  snis.  Item 
mandatum  est  Ixironilius  de  jirolds  hom- 
inihus  quinqur  pnrluuni,  quad  miltant 
quuluor  de  legaliarilius  el  discreliori- 
bus."  etc.  The  text  of  tiie  writ.s 
addressed  to  tlie  siuriffs  and  towns 
has  indei'd  not  been  preserved  to  us, 
but  j)robid)ly  nearly  agret>s  with  thosw 
addressed  to  the  Ciuijue  |)ort8.  "  lla 
qnod  sini  ibi  in  oclaris  pr.rdictis  tio- 
biscum  et  cum  pnilali*  et  magnatibus 
regni  trartaturi  et  sttper  pr/rmissin 
niisilium  imprnsuri,"  etc.  Witii  thi» 
act  a  fi>rni  of  suuunouing  the  cnmmuni- 
tatis  regni  ori'.;iniite8  with  the  follo«. 
ing  innovatious: — 

(i.)  Not  only  were  representatives  of 
the  lesser  Crown  vassals  couvimhmI,  but 
the  shires  and  a  number  of  towns  a^ 
such,  were  repn  sented  by  two  niemlH>rs 
of  ihp  bofjy  of  the  comiutiuity  of  tlie 
fiiiip  and  the  citizens. 
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(ii.)  TheBo  roprcsenfatives  were 
(linrtly  r(iiivoiio<l  to  doftl  with  the 
])ii.siii)'M.s  of  tli<>  tuition  ;  no  longer  as 
Inrnii  rly.  increly  for  llie  military  levies, 
or  for  \H-wi\  iic^iotiiitioiis,  or  for  particu- 
liir  jiiiliciiil  iin(lu(liniiii.>tnitive  purposes. 

This  in  thcu'forr  the  act  wiiich  origi- 
nated the  later  T/Ower  House.  The 
majority  of  the  older  historians  of  tiie 
Constitution  have  riglitly  recognized 
tlii.s;  as,  for  instance,  Spi-lnian,  in  ids 
"(ilossannin,"  under  the  word  '■^I'ar- 
litimintnm"  and  again  in  his  special 
treatise  on  Parliaments.  The  same 
result  is  di'ducihle  from  the  reprint  of 
the  Parliami  ntary  writs  by  Prynne 
(lt).")9-H!()l),and  from  DugdaIe's"Sum- 
nions,"  but  iirin'^ipally  from  the  Peers' 
Reports  on  the  dignity  of  a  Peer,  vols, 
i.  and  v.  Among  more  recent  treatises, 
this  has  also  been  acknowledged  as  a 
tafe  deduction  by  Hallam  ("3Iiddle 
Ages"),  and  Parry  ('•Parliaments," 
xii.).  The  .summons  of  ^1265,  iiowever, 
doo's  not  as  yet  show  how  far  the  con- 
vocation of  tlie  siiires  and  cities  was 
constitutionally  necessary  for  the  pub- 
lication of  decrees  and  tlie  deliberation 
upon    subsidies.      The    circumstances 


attending  the  convention  were  of 
such  an  extraordinary  kind,  that  the 
necessity  of  a  repetition  did  not  as  yet 
result  from  them.  It  was  with  such 
councils  almost  as  with  Henry  the 
Second's  assembly  of  notables ;  they 
cease  again,  simply  owing  to  the  fact 
that  the  King  no  longer  summons  such 
extraordinary  assemblies.  After  tlie 
overthrow  of  8imon  de  Montfort  and 
his  party,  all  that  we  hear  of  is  the 
restoration  of  the  ancient  constitution 
and  national  rights.  The  further 
concilia  held  by  Henry  III.  are  sum- 
moned in  the  ordinary  way  by  per- 
sonal writs  addressed  to  a  number  of 
prelates  and  magnates ;  only  from 
these  councils  the  later  money-grants 
proceed ;  only  from  them  the  statutes 
of  Marlebriilge.  The  event  of  12G5 
was  of  moment  in  the  same  way  as 
the  Assizes  of  Clarendon  and  North- 
ampton a  hundred  years  before ;  t!ie 
lesser  vassals  and  the  freeholders  had 
for  the  first  time  bi-en  combined  into 
a  body,  and  had  the  consciousness 
that  to  them  belonged  under  certain 
cireunistances  a  share  in  the  King's 
council. 
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CHAPTER  XX. 

^fjc  CTIass-rclations  of  tf)c  .^ngIo--i^ovman  ^3ciiotr. 

At  the  close  of  this  period  we  must  summarize  from  all  the 
conditions,  which  we  have  hitherto  traced  in  detail,  the 
inlluence  of  the  feudal  system  upon  the  formation  of  the 
Anglo-Norman  estates.  After  the  close  of  the  first  century 
from  the  Norman  Conquest,  the  law  work  of  Glanvill  displays 
to  us  the  English  feudal  law  complete  in  its  technical  develop- 
ment. The  "Liber  Niger"  (edit.  Hearne)  gives  a  sketch  of 
the  greater  feudal  estates  in  the  same  period,  while  the  col- 
lection of  Testa  de  Nevill  (edit.  1807)  furnishes  one  for  the 
close  of  the  period. 

At  the  beginning  of  the  period  the  Norman  Crown  vassals 
evidently  regarded  themselves  as  a  ruling  class ;  the  sub- 
vassals  were  looked  upon  almost  as  a  middle  class,  the  rest 
of  the  population  as  vulgar  rdtiiriers,  as  nearly  as  possible  like 
the  class  Hable  to  the  "  taillc  "  in  France.  The  feudal  system, 
by  blending  office  and  property,  and  by  turning  all  relations 
of  dependence  into  those  of  service,  had  everywhere  the 
tendency  to  create  an  hereditary  ruling-class  and  an  hereditary 
serving-class.  In  England  it  was  tlie  power  of  the  monart'liy 
which  checked  this  process  of  development.  The  royal  pow.  r 
was  here  strong  enough  to  keep  tlie  spiritual  and  the  temporal 
power,  the  military  and  civil  departments,  and  the  personal 
right  of  honour,  as  well  as  the  hereditary  right  of  property, 
within  their  fixed  and  proper  limits,  to  make  every  higher 
right  in  the  State,  dependent  upon  higher  performances  i'<>r 
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the  State,  and  not  to  allow  the  nobility  and  knighthood  to 
become  an  aristocracy  of  l)irtli,  l)ut  to  keep  them  upon  the 
lovol  of  a  "  class-rif^ht."  Tlie  imperfect  development  of 
estate  privileges  is  decidedly  the  strong  side  of  these  institu- 
tions ;  and  one  which  rendered  the  formation  of  a  vigorous 
])arliamentary  constitution  possible  in  the  next  period. 
Through  the  power  of  the  monarchy,  in  England,  the  com- 
bination of  property  with  State  duties  and  with  political  rights 
was  guided  into  grooves  different  from  those  on  the  Continent, 
and  formed  the  following  degrees  : — 

I.  Vlht  (Tlnss  of  tijc  Greater  >JnssnIs,  which  is  subject  to 
tlie  greatest  change,  embraced  in  its  original  distribution 
after  the  Conquest  those  men,  who  had  already  on  the  Con- 
tinent enjoyed  the  rank  of  count,  or  who  had  brought  whole 
divisions  to  the  army.  The  estates  of  the  twenty  greatest 
feodaries  in  Domesday  Book  contain,  according  to  the  ordi- 
nary computation;  793,  430,  442,  298,  280.  222,  171,  164, 
132,  130,  123,  119,  118,  107,  81,  47,  46,  and  33  knights'  fees 
with  various  appurtenances.  In  an  analogous  position  with 
regard  to  property  were  the  bishops  and  manj'  abbots.  If  the 
comparative  sraallness  of  the  knights'  fees  be  borne  in  mind, 
and  the  constant  diminution  of  the  lordships  by  subin- 
feudation, it  will  be  seen  that  they  were  originally  much 
smaller  than  the  duchies  and  earldoms  of  the  Continent.  Of 
still  gi-eater  importance  was  their  want  of  compactness,  which 
dated  from  the  Anglo-Saxon  period,  the  possessions  of  the 
four  greatest  feudatories  being  scattered  throughout  from  sis 
to  twenty-one  counties.  Between  these  lay  the  royal  demesnes 
and  the  estates  of  lesser  vassals  in  all  the  counties.  The 
landowners  accordingly  could  not  consolidate  themselves,  for 
tlie  strict  law  of  escheat  on  failure  of  an  heir  to  the  fee,  or 
oonfiseations,  would  often  bring  back  the  same  estate  to  the 
Crown  several  times  in  a  single  century.  The  great  feuda- 
tories of  the  time  of  the  Conquest  are  all  found  during  the 
first  century  among  the  rebellious  vassals.  The  three  greatest 
grants  were  recalled  by  the  Conqueror  himself.  As  a  rule, 
however,   the    older    lordships    remained    intact,    and    were 
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referred  to  in  the  Exchequer  as  extraordinary  fees  under  the 
name  of  "  capital  honours."  Their  sub-vassals  who  were 
scattered  throughout  the  counties  were  summoned  by  the  royal 
Vicecomes.  The  formation  of  a  compact  military  power  Avas 
thus  actually  and  legally  hindered  by  the  prohil)ition  of  private 
fortresses,  and  by  the  oath  of  allegiance  paid  by  the  sub- 
vassals  to  the  King.  The  same  impediments  checked  the 
power  of  forming  great  feudal  courts,  which  became  in  later 
times  more  and  more  confined,  owing  to  the  system  of  itinerant 
justices  and  the  permanent  central  tribunals,  and  was  further 
diminished  at  each  successive  re-grant.  The  Norman  Period 
was  certainly  not  deficient  in  external  splendour,  ^fany  a 
manorial  household  formed  a  small  court  with  the  ancient 
court  offices,  which  were  sometimes  even  hereditary.  Many 
lords  are  described  as  being  owners  of  parks ;  certain  of  them, 
with  royal  permission,  possessed  a  fortified  castle.  In  tlie 
charters  addressed  to  their  men  and  tenants,  they  made  use 
of  the  style  of  the  royal  charters  :  "  Dainfero  niro  rt  oDuiihiis 
hominibus  meis,  tarn  Francis  quam  Aufjlis.'"  But  with  all  this 
splendour  there  was  no  solid  foundation,  and  most  especially 
the  support  found  in  faithful  vassals  was  lacking.  After  all, 
the  eminent  position  of  these  lords  was  more  an  actual  than 
a  legal  one.  The  haroncs  mnjores,  indeed,  appeared  in  the 
military  array  as  bannerets ;  their  reliefs,  wardships,  and 
marriages  form  the  principal  items  in  the  Exchequer  (Dialogus 
de  Scacc,  ii.  c.  10),  and  in  the  rating  of  the  rdcvia  and 
amerciaments,  they  had  the  undesired  honour  of  a  higher 
scale.  As  a  matter  of  course  at  the  royal  assizes,  the  humnvs 
majores,  being  summoned  to  court  by  name,  were  put  before 
the  squireless  knights.  But  if  in  spite  of  these  tilings,  no 
hereditary  dynastic  families  arise  in  England,  and  the  position 
of  the  great  vassals  remains  based  merely  upon  class-riglits 
and  privileges,  as  in  the  Anglo-Saxon  period,  when  the  great 
Thane,  as  such,  has  no  greater  Wcrrgelt  than  tiie  county 
Thane,  it  is  due  to  the  conjunction  of  the  following  circum- 
stances : — 

(i.)  Firstly,  to  the  difference  in  origin,  because  in  Ejigland 
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tliu  lord's  poHition  was  not  I'ouiided  upon  Seigueuralty  (that 
is.  the  trausferenco  of  mihtary  service  from  the  small  to  the 
^'rcat  landed  estates),  hut  upon  the  police  protection  of  the 
Jllu/orcL  Besides  this  the  monarchy  did  not  allow  any 
extension  of  the  manorial,  judicial,  and  police  powers  to  arise, 
and  no  privileged  right  to  a  court  of  peers,  and  no  exception 
to  military  service  ;  hut  hy  the  assize  of  arms  it  rather 
raised  to  a  living  military  institution  that  popular  array 
which  in  the  northern  counties  had  always  remained  ahle 
to  take  the  field.  The  haughty  hearing  of  the  martial  classes 
against  free  civilians  found  therein  an  effectual  harrier. 

(ii.)  It  was  also  due  to  a  difference  in  its  development. 
After  the  reign  of  Henry  I.  the  great  hishop,  lloger  of  Salis- 
bury, whose  family  for  a  hundred  years  occupies  so  eminent 
a  position  in  the  administration  of  the  realm,  is  to  be  regarded 
in  some  measure  as  the  founder  of  a  new  official  nobility, 
the  distinguished  members  of  which  not  only  find  their  way 
into  the  bishops'  sees,  but  also,  by  grant  of  manors  and 
by  marriage,  into  the  great  nobility,  such  as  the  Bassets, 
Clintons,  Trussebuts,  etc.  At  the  close  of  every  two  genera- 
tions of  this  period  the  larger  portion  of  the  greater  baronies 
appear  to  have  passed  into  the  possession  of  other  families. 
As  early  as  the  commencement  of  the  twelfth  century  the 
great  nobles  of  the  conquering  army  were,  in  consequence  of 
their  unsuccessful  rebellion  against  the  monarchy,  dispossessed 
of  their  original  estates.  Under  Henry  H.  the  newer  official 
nobility  already  forms  the  majority  of  the  body  of  great  barons, 
whose  descendants  take  the  lead  among  the  barons  of  Magna 
C'harta.  Other  families  again  appear  in  the  foreground  of 
the  barons'  war.  The  English  prelates  also  are  not  local 
rulers,  after  the  manner  of  the  French  and  German  electors 
and  bishops,  but  an  official  nobility,  which  conducts  the  great 
business  of  the  nation  in  common  with  the  secular  official 
nobility,  and  on  that  account  with  all  the  more  uniformity. 

(,iii.)  The  striving  after  an  hereditary  position  for  the  ruling 
class  accordingly,  in  England,  takes  a  direction  not  towards 
the  foundation  of  independent  local  lordships,  but  towards  a 
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participation  in  the  supreme  council  of  the  Crown.  This 
personal  vocation  must,  according  to  the  nature  of  the  case, 
be  confined  to  the  firstl)orn  alone.  In  the  same  manner  the 
heavy  burdening  with  military  service  and  taxation  leads  to  a 
limitation  of  the  privilege  to  the  firstborn,  and  thus  lays  the 
foundation  of  the  hereditary  peerage,  which  arises  in  the 
following  epochs.  (1) 

II.  ^|)C   ^CCOntf  (Class  was  formed   by  the   lesser  Crown 
vassals,  gradually  blending  with  the  sub-vassals.  (2) 


(1)  On  the  formation  of  the  class  of 
tlie  higher  nobility,  and  subsequently 
of  the  kniiflithood,  I  may  be  permitted 
to  refer  my  readers  to  my  treatise, 
"  Adel  und  Ilitterscliaft  in  Enujland  " 
(Berlin,  1853.  Ss'o.),  upon  which,  how- 
ever, the  authf)rities  of  Hallam  and 
Allen,  and  llii'  older  ones  of  Seldiii 
and  Dugdale,  have  here  and  there  bad 
too  jireat  an  influence.  As  to  the  first 
distribution  of  landed  property  by  tiie 
Conqueror,  cf.  above,  pp.  124-128 
(Kllis,  "  Introduction,"  i.  226  i>eq.). 
The  manner  in  which  the  estates  of  the 
magnates  were  mingled  together,  is 
shown  by  the  following  survey  of  the 
number  of  hides  (Jiilx)  in  Sussex,  in 
Avliich  county  the  manorial  possessions 
are  especially  numerously  represented: 
Earl  lioger,  818  manors;  William  of 
"Warenne,  G20 ;  Earl  IMoreton,  .520; 
'William  of  Ihaiose,  4r)2 ;  the  Areli- 
bishoji  of  Canterbury,  214;  Earl  Oro, 
]0(j;  the  Bishop  of  Clachestcr,  184; 
l'.i.shop  Osbern.  140;  the  Abbot  of 
Eecanip,  i:^");  Battle  Church.  (!0 ;  tlio 
King,  r)9;  the  Abbot  of  St.  Peter,  :'.[>; 
the  Abbot  of  St.  Edward,  21  ;  Odo  and 
Kldred,  10  ;  the  Abbot  of  Webtiidnster, 
7.  As  to  the  supposed  estates  of  carls, 
haroties  majonf,  and  minvres  of  this 
period,  cf.  above,  p.  288. 

(2)  The  formation  of  the  English 
knigiithood  is  in  its  final  residt  de- 
seril)ed  in  the  Tixta  do  NtriUe  nive 
Liher  Fi'odorum  in  citrin  Sracrnrii 
tf.uipori'  Jleiirij  III.  and  Edimrd  I.  (1 
vf>i.,  folio,  1807),  (Record  Commission). 
The  enumeration  of  ail  tiie  small 
Crown-fiefs,  the  tenures  by  frnnkal- 
moign,  and  the  amount  of  the  srutiiijin 
and  auxilia  paid  by  each  Crown  vassal 
prove  to  ns,  that  u]>f>n  the  I'oinnlation 
of  possessions   like  these,  im  !>ci>aratc 
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class  could  be  built  up;  indeed,  the 
lesser  Crown  vassals  were  sure  to  lose 
themselves  in  the  mass  of  the  sub- 
vassals,  who  frequently  possesse<l  two. 
three,  four,  and  more  knights' fees,  and 
in  whom  the  old  Saxon  Thanehf)od  was 
also  represented.  How  doiil)trul  in 
many  points  the  line  of  demircition 
was,  is  shown  Ijy  the  county  of  York, 
where,  of  one  hundred  and  live  Crown 
vassals,  only  twenty-nine  are  largo 
land-owners;  the  rest  were  as  a  rule 
described  as  Thanes  of  tin-  King, 
whilst  they  are  only  in  pos^^ession  of 
desolated  lands,  wliich  at  tlie  time  "f 
Domesday  Book  could  not  |>ossibly 
perform  a  kniglits'  service.  The  word 
'*  vtilei^ "  Sometimes  designates  a  simple 
horseman,  and  sometimes  an  important 
jiossessor  of  great  knights'  fees.  Even 
tliis  use  of  the  term  expresses  that  the 
tenures  of  pro|)erty  and  tiie  perform- 
ances in  the  commonwealth  are  each 
considered  .separately,  and  that  accord- 
ini,dy  no  sejiarate  class-relations  are  in 
existence,  ari.sing  Irorn  the  blending  of 
per.-onal  rights  anil  duties  witli  posses- 
biipii.  Tlic!  liiinKKiiuiii,  too,  does  not  ex- 
pn  ss  sucli  riglits.  It  is  an  established 
fact,  that  an  oatli  of  allegiance  can  1)0 
taken  to  a  private  imlividiial  for  a  fief 
and  tlie  grant  of  an  estate  in  return  for 
service;  without  them,  certainly  only 
til  the  King  (Bracton,  ii.  c.  .'!.">,  sec.  tj). 
It  is,  moreover,  useliss  to  try  lo  inqiort 
from  tiie  Continent  into  Englaml.  a 
technical  distinction  )ietw<'en  hmuaijium 
Ihjinm  and  t^imyhnn.  The  litjiuin  means 
the  feudal  oath  genendly  ((Jlanvill. 
ix.  c.  1  ;  Bracton.  ii.  c.  S5,  37 ;  Elelu, 
iii.  e.  I<1,  sec.  Itj;  Britten,  c.  <iS). 
Tlie  honour  of  serving  the  King  b«>- 
Imiirs  in  the  first  pinc"  to  the  greater 
land-owiier.s,and  is  tliurefore  enn>ideroil 
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The  lesser  Crown  vassals  differ  in  no  way  from  the  greater 
in  respect  of  their  tenure.  They  are  directly  enfeoffed  of  the 
King,  and  are  competent  to  sit  in  judgment  upon  every  Crown 
vassal,  as  pares  of  the  Curia  Rrrjis,  so  soon  as  they  are  sum- 
moned to  it.  Many  of  them  find,  in  influential  offices,  a  posi- 
tion which  is  outwardly  also  equal  to  that  enjoyed  by  the  great 
vassals.  Of  the  original  number  of  about  four  hundred 
harones  minorcs,  the  majority  were  j)robably  from  the  first 
owners  of  knights'  fees  in  Normandy,  or  younger  brothers  and 
sons  of  such  possessors ;  and  the  rest  the  holders  of  small 
court-offices,  as  the  under-chamberlain  Herbert,  the  four 
cooks,  the  carpenter,  the  bow-stringer,  the  forester,  the 
falconer,  the  steward,  the  porter.  Only  in  a  few  cases  do  the 
names,  like  Oswald,  Ealred,  Grimbald,  Eadgar,  Eadmund, 
and  /Ellured,  indicate  Saxons. 

Of  the  great  number  of  the  sub-tenentes  (7871)  in  Domes- 
day Book  apparently  less  than  half  are  really  subinfeudated 
sub-vassals  ;  they  are  for  the  most  part  Saxon  Thanes,  and 
free  followers  doing  service,  among  whom  formal  subin- 
feudation made  only  slow  progress  (above,  p.  126).  So  far 
as  such  investiture  took  place,  the  possessions  of  the  ecclesi- 
astical mesne  tenures  seem  to  be  on  the  average  somewhat 
greater  than  those  of  the  secular  tenants.  The  sub-vassals, 
who  had  themselves  received  more  than  a  kniglit's  fee,  might 
also  themselves  have  sith-tcnenies  under  them.  The  majority 
of  the  Norman  sub-vassals  were  probably  at  the  Conquest  the 
dependents  of  the  greater  feodaries,  younger  brothers  or  sons, 
servants,  soldiers,  or  other  people  who  had  been  till  then 
landless.  About  half  of  them,  as  far  as  can  be  judged  from 
the  names,  were  Saxon  Thanes  who  kept  theii-  old  possessions 
— and  who  had  become,  very  much  against  their  will,  subject 
to  Norman  lords. 

In  respect  of  the  amount  of  their  landed  j^roperty,  the  two 
classes  appear  from  the  first  equal.  Their  feudal  possessions 
were  comprised  in  the  soil  with  its  customary  rights.     Upon 

ail  the  greater  honour  for  the  lesser  land-       Majesty  "  is  still  regarded  by  the  Eng- 
ownera.    To  be  a  "  liege  subject  of  His       lisliumn  of  the  present  day  as'an  honour. 
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the  estate,  endowed  with  manorial  ^rights,  the  lando\Mier 
raises  through  his  baihffs  {prpeposlti,  reeves,  stewards)  the  cus- 
tomary dues ;  and  being  generally  represented  by  them,  holds 
his  court  in  the  forms  of  the  court  baron  and  customary  court, 
and  by  virtue  of  later  grant  a  royal  local  magisterial  court  or 
court-leet.  But  the  possession  of  a  manor  is  independent  of  a 
military  enfeoffment,  and  we  even  meet  with  manors  in  the 
possession  of  socmanni.  In  like  manner  the  position  of  a  law- 
man (liber  et  legalis  homo)  is  independent  of  a  knight's  fee. 

The  uniform  pressure  which  the  royal  power  exercised  upon 
the  greatest  as  upon  the  least  of  the  vassals,  was  sure  in  this 
state  of  things  to  make  all  the  lesser  vassals  appear  more  and 
more  as  one  homogeneous  body.  Since  subinfeudation  wan 
the  only  form  of  independent  disposition  of  fiefs,  in  numerous 
cases  Crown  vassals  became,  in  respect  of  newly  acquired 
property,  under-vassals  ;  even  the  great  feudatories  and  pre- 
lates did  not  disdain  to  hold  a  fief  by  under-tenure  of  other 
lords  and  of  the  Church.  The  methods  of  holding  property 
became  thus  so  complicated,  especially  after  the  Crusades, 
that  all  idea  of  a  lower  rank  as  attaching  to  subinfeudation 
disappeared. 

The  development  of  the  chivalrous  fraternities  had  made 
the  dignity  of  knighthood  a  common  bond  of  union  for  all 
vassals.  Education,  profession,  martial  honour,  and  partici- 
pation in  the  county  assemblies,  are  the  same  for  tlie  whole 
host  of  the  lesser  vassals.  Every  honorary  precedence  of  the 
lesser  Crown  vassals  over  the  sub-vassals  became  more  and 
more  problematical  when  in  re-grants  of  manors  tlie  Crown 
changed  the  mesne  vassals  into  immediate  vassals,  and  with 
the  sanction  of  the  King  new  holders  entered  upon  the  small 
Crown  fees. 

And  when  at  last  the  statute  of  Quia  Emptorrs  (18  Edw.  I.) 
entirely  prohibited  new  subinfeudations,  in  order  to  put  nn 
end  to  the  interminable  comi)lications  in  the  tenure,  when 
every  new  possessor  became  from  thenceforth  the  immediate 
vassal  of  the  lord  paramount,  it  would  have  been  absurd  to 
concede  to  the  lesser  Crown  vassals,   as  such,  the  right  of 
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taking  precedence  of  the  old  sub-vassals,  who  had  been  estab- 
lished for  generations  upon  their  old  landed  estates.  From 
the  time  of  Henry  II.,  moreover,  the  decisive  innovation  had 
arisen  of  a  money  payment  being  more  and  more  regu- 
larly substituted  for  personal  military  service  ;  there  was  also 
no  further  difference  in  this  respect  between  the  two  tenm'es 
tlian  that  tlic  lesser  baron  paid  his  scutage  to  the  sherifif, 
and  the  sub-vassal  sometimes  to  his  lord's  officer,  and  some- 
times to  the  sheriff. 

A  comparison  with  the  state  of  things  on  the  Continent 
proves  to  us  that  the  main  point  of  distinction  in  England 
was  the  al'ienahility  and  divisibility  of  the  knights'  fees,  the 
inalienability  of  which  was  the  chief  basis  of  the  lesser  con- 
tinental nobility.  In  England  it  was  impossible  to  maintain 
the  inalienability  of  the  fees,  for  the  very  reason  that  the 
feudal  bond  had  become  extended  to  the  whole  of  the  landed 
possessions  in  the  country ;  alienability  was  even  promoted 
by  the  fiscal  maxims  of  the  Exchequer,  to  which  every  solvent 
holder  was  equally  agreeable,  as  well  as  by  the  ease  with 
which  the  royal  consent  could  be  obtained  for  all  sorts  of 
matters  on  payment  of  fees.  The  period  of  the  Crusades,  for 
instance,  was  productive  of  numerous  and  extensive  aliena- 
tions, mortgages,  and  partitions.  After  the  acquittance  of 
feudal  service  by  scutages,  feoffments  and  subinfeudations 
appeared  altogether  only  as  an  onerous  method  of  alienation, 
through  which  the  new  holder  took  over  with  the  land,  the 
pecuniary  burdens  of  rclevia,  the  payment  of  the  periodical 
anxilia,  and  the  restraints  attached  to  feudal  wardship,  mar- 
riages, etc.  The  alienation  carried  wuth  it  also  the  creation 
of  new  incidental  ground  rents,  which  urgently  required  that 
the  legislature  should  bring  about  a  simplification  of  the  law 
of  tenure.  Hand  in  hand  with  this  went  the  splitting  up  of 
their  land  into  parcels  by  the  feudal  possessors  ;  which  was 
intimately  connected  with  the  frequent  change  of  possession, 
and  with  the  circumstance  that  the  judicial  power  failed  to 
firmly  consolidate  itself  with  the  landed  interest.  Presently 
the  Crown  resolved  on  a  re-grant  in  parcels  in  cases  of  escheats 
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and  forfeitures  ;  then  again  alloAved  a  partition  among  several 
co-heirs;  and  finally  alienations  even  of  portions  of  a  fief 
on  payment  of  heavy  fees,  so  that  even  hundredth  parts  of 
a  knight's  fee  are  met  with.  Hence  as  early  as  the  middle 
of  this  period  the  number  of  the  possessors  of  the  smaller 
fiefs  visibly  increased.  Many  of  them  are  younger  scions  of 
the  families  of  the  Crown  vassals  and  sub-vassals ;  others 
again  freeholders  who  had  been  enfeoffed  for  their  military 
services,  or  through  an  act  of  favour;  others  were  wealthy 
persons,  especially  those  in  the  towns,  who  at  the  time  of 
Eichard  I.  acquired  by  enfeoffment  such  lands  as  were  gene- 
rally sold  to  the  highest  bidder. 

The  combination  of  these  circumstances  in  England  in 
the  Middle  Ages,  did  not  permit  of  the  knighthood  becoming 
an  exclusive  hereditary  dignity.  Not  real  estate  as  such,  but 
the  mastership  acquired  in  doing  warrior's  service  gave  a 
claim  to  the  honorary  title  of  domimis,  or  "sir,"  which  remains 
a  personal  dignity  that  the  Crown  vassals  were  bound  to  take 
up.  This  honorary  title  is  also  conferred  in  the  Middle  Ages 
upon  the  higher  clergy  and  graduates  of  the  universities.  The 
word  "knight"  is  used  to  denote  more  specially  the  mihtary 
rank  with  it,  but  since  no  especial  social  rights  are  connected 
with  it,  and  the  rights  of  possession  and  influence  in  the  shire, 
etc.,  did  not  depend  upon  it,  the  taking  up  of  the  dignity  of 
knighthood  was  in  comparatively  early  times  felt  rather  as  a 
burden,  in  consequence  of  the  high  fees  chargeable,  and  was 
from  time  to  time  enjoined  by  royal  command.  Already  in 
these  times  the  Exchequer  rolls  contained  innumerable  entries 
of  fees  which  were  paid  for  a  delay  {pro  rcspcctu  militias). 
Those  possessors  of  knights'  fees  who  had  not  acquired  the 
formal  dignity  of  knight  now  call  themselves  esquires  (scntarii). 
In  their  shire,  the  esquire  and  knight  were  sufficiently  known 
by  their  position  in  the  county  court.  On  the  other  hand,  since 
the  Crusades,  tlie  adoption  of  family  arms  had  become  more 
and  more  an  established  custom,  which  in  the  military  array 
had  been  rendered  necessary  by  the  wearing  of  armour. 

The  main   issue,  the  sum  total  of  services  to  be  rendered 
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to  the  State,  became  finally  the  same  for  all ;  the  knighthood 
at  the  close  of  this  period  forms  an  entirety — a  freed  and 
(Icfmitc  station,  in  which  no  contrast  between  noble  and 
bur^fcss  landowners  ever  arose,  and  without  prejudice  to  the 
social  claims  to  superior  honour  advanced  by  old  possessors 
and  families. 

III.  The  mass  of  the  rest  of  the  frcdjolticrs  anl3  tenants  appeared 
from  the  standpoint  of  the  Norman  knighthood  as  "  taillahles ,'' 
a  kind  of  "  appurtenance  of  the  soil."  The  royal  assurances 
after  the  Conquest  contained  indeed  in  general  a  guarantee 
for  the  protection  of  all  existing  rights  of  property.  But 
the  mass  of  the  ceorls  (villani)  were  still  further  pressed  down 
by  Norman  arrogance,  as  well  as  by  the  form  of  the  local 
police  regulations  during  this  period,  so  that  they  were  with 
regard  to  the  landowner,  in  a  precarious  position,  and  without 
a  right  of  possession  protected  by  law.  As  against  the  lowest 
stratum  of  the  people  the  monarchy  allowed  the  propertied 
class  full  sway,  just  as  it  had  upon  the  Continent  created 
a  "bondmen"  peasantry.  Moreover,  in  the  Exchequer  there 
was  that  "  pcnsec  immuable,"  which  knew  full  well  that  the 
enormous  money  payments  which  fiefs  had  to  render  to  the 
Crown,  must  after  all  be  raised  through  the  peasants,  and 
ultimately  fell  upon  them. 

Better  possessory  rights  on  the  other  hand  were  given 
in  Domesday  Book,  under  the  headings  of  Ubcri  homines, 
socmanm,  hurficnscs.  Many  among  these  were  old  allodial  pos- 
sessors, who  became  more  uniformly  subjected  to  the  burdens 
of  the  feudal  system,  the  more  the  principle  was  carried  out 
that  this  kind  of  possession  also  could  be  maintained  by 
"redemption,"  that  the  inferior  possessor  must  bear  the 
burdens  of  the  vassals,  and  the  Saxon  those  of  the  Norman. 
The  extension  of  feudal  principles  to  it,  is  evidently  the  result 
of  an  increasing  practice,  which  originating  from  the  Ex- 
chequer and  the  Curia  Regis,  was  at  last  embodied  in  the 
universal  maxim  that  "all  landed  property  in  the  country" 
is  held  of  the  King,  either  immediately,  or  mediately  through 
a   mesne   lord.      The    legal   details  of  these   relations  with 
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regard  to  private  rights  will  probably  never  be  completely 
explained.  (3) 

But  with  regard  to  public  law  the  following  circumstances 
intervene  and  lead  to  a  gradual  amelioration  of  their  position. 

1.  The  revival  of  the  county  militia  after  Henry  II. 's  assisa 
de  armis.  Even  in  the  feudal  militia  the  military  service 
of  such  persons  had  certainly  been  customary  and  indis- 
pensable as  a  reserve.  Those  thus  equipped  (scrvientes)  how- 
ever appear  there  only  as  servants  of  their  lords  ;  whilst  the 
assisa  de  armis  summons  them  as  a  national  levy  of  their  own 
duty,  i.e.  of  their  own  right. 

2.  The  constitution  of  the  civil  courts  had  allowed  all  lihcre 
tenentes  to  continue  to  act  as  lawmen  in  the  hundred  court, 
which  was  now  certainly  in  a  state  of  decay.  With  the 
beginnings  of  the  jury  system  their  participation  became  ex- 
tended. In  commissions  appointed  to  take  evidence,  whose 
province  became  more  and  more  only  to  establish  facts,  a  par- 
ticipation of  credible  inhabitants  of  the  neighbourhood  was 
requisite.  In  addition  to  the  knights,  other  lihc.rc  tenentes 
were  accordingly  regularly  appointed,  but  they  vrere  not  to  bo 
mere  villani  or  rnsticL 

(3)  Tlio  comrann  law  relations  sub-  luld  (ho  villeins  :  ^^decretumftt,utquod 
sistinj^  between  frceholdirs,  tenants,  a  ilomiiiin  ij-i<ji  utilntK  inrritis  itiferveni- 
aiid  villeins,  can  only  be  perceived  in  oite  I'drtioitc  liiiitimn  jiuUntnt  ohtinere, 
soiiie  degree  from  the  law  liooks,  and  illisinviulaliilijurecoiici'deniur;  c.rte- 
considerable  gajjsare  left  in  the  hi.'-tory  rum  autism  nomine  niircinniiiitiii  a  iem- 
of  their  develiipnient  after  (In?  Inter  jiorihuH  nuharlw  iitntis  nihil  rintlirarant, 
Anglo-Saxon  era.  For  the  period  ini-  de  rtvtiro  Hludi  re  tiin  nlitr  derolis  ohse- 
mediately  following  tlie  Conquest,  tho  quiin  Di>mini>rummt)rnm  ijratiamemer- 
list  given  abov(!j_(p.  1*28),  taken  from  cari"  etc.  (Dial,  de  Scacc,  i.  c.  10). 
Domesday  Book,  serves  a.s  a  ."^ourco  of  In  the  law  w^rks  of  (Ijanvill  and 
information.  Tiie  lihcri  lioiiiium  (uil  IJiacton  tlie  increa.-iiig  pressure  upon 
milhnu  firmftm  pcrtimnhi!)  who  now  tho  rilltnii  appears  to  have  reached 
aiidthenoccur,are  prohablyold  allodial  such  a  pitch  that  former  villeins  and 
peasants  against  whom  at  first  no  claim  those  wlio  had  been  free  possessora 
could  bo  made,  and  who  were  only  from  their  birth,  are  comprised  iin<ler 
gradually  bent  down  under  the  judieial  tlie  common  exprejjsion  vilhiintjium 
and  financial  jiractice  of  tlie  feudal  (Kllis,  i.  SI).  Krom  ihal  time  they 
system.  Jjilxri  hoiiiiiK'x  n]<pvnr  iu  c(ni-  form  tlio  "  villeins  regardant  "  in  con- 
siderable numbers  only  in  tla;  conn-  trast  to  the  landless  "villeins  in  gross" 
ties  of  Leicester,  Lincoln,  Norfolk,  and  (the  remnant  of  old  serfdom).  Hero 
SuH'olk ;  libiri  liomiiiin  cnmmindati  also  oj)|)ression  and  denial  of  justice 
occur  principally  upon  ecclesiastical  was  undoubtedly  the  source  of  peiiaant- 
cstates.  Tho  "Dialogus"  shows  tho  subjection, 
light  in  whicii   bureaucrat ical  opinion 
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3.  The  criminal  jurisdiction  and  police  control  of  the  turnus 
Vicecomitis  drew  to  it  the  whole  of  the  adult  population,  to 
give  account  of  the  preservation  of  the  peace  and  to  pass  an 
annual  magisterial  review,  i.e.  "  view  of  franc-pledge."  In 
spite  of  much  that  was  burdensome  in  it,  it  gave  rise  to 
a  useful  habit  of  common  service  for  the  whole  people.  In 
the  local  police  tribunals,  which  had  become  so  numerously 
subdivided,  and  which  regulated  their  proceedings  according 
to  the  pattern  of  the  turnus  Vicecomitis,  the  dearth  of  free- 
holders caused  the  villani  to  be  constantly  employed  in  actual 
service  as  lawmen. 

4.  In  a  still  greater  degree,  and  systematically,  did  this 
become  the  custom  in  the  courts  leet  of  the  towns,  in  which  a 
considerable  burden  of  taxation  was  evenly  distributed  and 
thus  produced  the  idea  of  a  civic  equality.  The  various 
ranks  and  descriptions  of  property  here  become  inseparably 
blended  together.  The  sum  total  of  all  those  who  bore  scot 
and  lot,  are  now  described  as  "  liberi  homines  "  or  "  freemen," 
as  men  fully  bound  by  duty,  and  fully  entitled  to  their  rights. 
The  towns  become  the  nucleus  of  a  new  class-formation, 
framed  on  the  old  relations -subsisting  between  liberi  homines, 
socmanni,  and  villani. 

In  the  whole  picture  of  these  class  relations  there  are  found 
in  spite  of  all  the  pressure  exercised  by  a  fiscal  and  police 
re;iimc,  important  germs  for  future  times.  However  modest 
the  measure  of  political  privileges  which  these  shire  and 
city  unions  were  primaril}'  to  gain,  the  most  important  founda- 
tion of  a  parliamentary  constitution  had  been  already  laid  ; 
which  was,  the  habitual  and  personal  meeting  together  for 
public  business,  the  local  and  periodical  co-operation  of  the 
State-bm'eaucracy  with  the  individual  communities. 
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THIRD    PERIOD. 

THE  PERIOD    OE  THE  GROWTH  OF 
THE  ESTATES   OF   THE  REALM. 


CHAPTER   XXI. 

®f)c  (Tcnturn  of  oiaanning   Statutes  —  Z\)t  c'lnton   of  tfje 
Cential  (fiobcinmcnt  luitfj  tijc  eToustitution  of  tijc  CToiintics.* 


Edward  I.,  1272-1307 
EinvAKD  II.,  1307-1327 
Edwaud  III.,  1327-1377 
KiCHAKD  II.,  1377-1 39'J 
Henry  IY.,  1399-1413 


Henry  Y.,  1413-1-122 
Henry  YI..  1422Mt;i 
EmvAHi.  IV..  14t;i-14S3 
Edward  Y.,  1483 
KiciiAKD  HI.,  14S3-148r) 


Almost  three   generations   bad   passed   away  since   the  last 
year  of  Henry  H.'s  reign,  and  tlic  land  had  not  yet  found 


*  Among  tlie  sources  ami  worlcH  of 
refcreuco  for  this  period  wu  must  pliii-c 
before  all  others  the  State  records,  and 
particularly  the  Statute  Rolls  which 
exist  as  the  ofticial  i)uhlicatioii  of  the 
Parliamentary  legislation  of  jjerniaMeiit 
validity  from  G  Edward  I.  to  8  Ed- 
ward iV.,  and  which  arc  the  basis  of 
the  oflicial  collection  of  Statutes  of  the 
Realm  (1810,  etc.).  As  the  ne.\t  .>.onrce 
are  to  be  considered  the  I'arliamenlary 
Rolls,  that  is,  registrations  made  by 
tlie  officials  of  the  Chancery  of  tiu! 
more  important  j)rocecdin^s  in  I'urlia- 
meut,  now  printed  as  "  UotnU  I'ar- 
iiamenfnruni  ul  et  I'ctHioiu^  it  Vhiriln 
in   Parliamento  "  (\ol.  i.-vi.  1832,  fol.t. 

The  proceedings  of  the  Continual 
Council  are  printed  in  Sir  II.  Nicolas, 


"  I'roceetlings  ami  Ordinances  of  tho 
Privv  Coinicil  of  England  from 
10  Richard  II.  to  33  Henry  Ylll." 
(7  vols.  8vo,  1834-1837);  seo  also  the 
MouuvTajih  of  Sir  V.  Talgrave,  "An 
Essav  u])iin  the  Authoritv  of  tliu 
King's  Council "  (1  vol.  8vo.  1834). 
As  t<i  tli<'  Exchequer,  ^ladox  gives  in- 
formation for  this  i)eriod.  As  to  tiio 
judicial  system,  seo  l''i>ss,  "The  Judges 
of  England"  (184H-(;4,  vols,  iii.,  iv.). 
The  general  colkction  of  tho  Stale 
records,  itymcr.  "  KiBdi-ra,  Conven- 
liones."  etc.  extends  lo  lll'.tl. 

Of  the  law  b«Kik.s,  liritton  and  Eleta 
belong  to  the  connnencement  of  this 
jieriod,  as  docs  also  Home's  "  Myrrour 
aux  .Justices,"  (cf.  Riener,  *•  I'-ni;!. 
(ic.Nchw.    <ier.,*"    li.    3S7,     x"/.).     Tnr 
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rest.  John's  reign  had  left  behind  it  the  indelible  impression 
that  even  the  Great  Charter  did  not  as  yet  afford  sufficient 
l)rotection  to  person  and  property  against  a  despotic  form 
of  government.  Furthermore,  it  had  become  evident  that 
nobles  and  prelates  alone  were  not  equal  to  the  new  task  ; 
a\ragna  Charta  had  at  first  only  engendered  party  struggles. 
Accordingly,  during  the  vicissitudes  of  Henry  lll.'s  reign  both 
parties  involuntarily  resorted  to  the  same  measure,  to  give 
stability  and  equilibrium  to  the  nascent  constitution,  by 
admitting  the  middle  classes  in  groups  distributed  according 
to  communities. 

By  the  side  of  the  great  feudatories,  whose  participation 
in  the  government  of  the  realm  had  since  the  days  of  Henry 
HI.  been  immutably  established,  a  middle  class  had  sprung 
into  prominence  in  the  knighthood,  owing  to  the  improved 
position  of  the  sub-vassals  and  the  wealthy  freeholders.  Their 
position  in  the  county  court,  their  homes,  and  their  family 
connections  had  given  the  knighthood  a  solid  influence  in 
the  towns  also,  in  which  likewise  a  new  middle  class,  but 
one  still  inferior  to  the  knighthood,  had  sprung  up  from 
other  sources.  The  monarchy  had  to  make  up  its  mind  to 
give  these  middle  classes  a  share  in  the  government  of  the 
realm,  if  it  did  not  mean,  in  its  struggles  with  the  magnates, 
to  part  with  its  influence  to  the  committees  of  the  barons,  as 
had  been  the  case  under  the  inglorious  reign  of  Henry  IH. 
The  experience  of  the  Provisions  of  Oxford  and  of  the  Barons' 
"War  were  of  paramount  influence  upon  these  times.  With 
Magna  Charta  and  the  manifold  limitations  it  imposed  upon 
the  administration  of  the  realm,  with  the  great  concessions 
made  to  the  Church,  and  the  growing  power  of  the  knight- 
hood and  the  boroughs,  a  government  such  as  the  kings  of 

best  authority  upon  the  practice  of  the  stitutional  History  of  England,  Hallam, 

<H>UTts  are   the   so-called  Year  Books,  "  iliddle   Ages,"    cap.     viii.   and   the 

tiiat  is.  the  colKction  of  cases  forming  sui>plements  to  it ;  Lappcnbcrg-Pauli, 

precedent  ditermined    in   the   central  "  tiescliichtt^  Englands,"  vols,  iv.,  v.; 

courts,   from    Edward    II.      Of    legal  Imt  above  all,  Stubbs,  "  Constitutional 

hi.<tory.  Reeves,  "Hist,  of  the  Enslish  History"  (IS74,  etc.  vols.  ii.  and  iii.), 

J/!i\v,"'  vols.  ii.  and  iii..  deals  with  the  whose   chief   merit  and   main   success 

perio.l.     Of  the  treatises  upon  the  Con-  lies  in  this  periotl. 
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England  had  formerly  carried  on  by  an  Exchequer  and  a 
number  of  confidential  counsellors,  was  no  longer  possible. 

The  firm  establishment  of  these  conditions  became  the 
task  of  the  times  throughout  a  series  of  statutes,  beginning 
with  Edward  I.  the  greatest  monarch  England  had  seen  since 
iElfred  the  Great,  and  the  one  whose  rule  constitutes  the  most 
glorious  epoch  of  the  Plantagenets.  The  bitter  experiences 
of  his  father  had  taught  him  that  a  participation  of  the 
estates  in  the  Government  could  not  be  refused.  Firm  and 
shrewd  of  character,  he  resolved  to  give  new  strength  and 
stability  to  the  throne  by  means  of  those  very  institutions 
which  had  proved  ruinous  to  his  predecessor.  ^Vith  the 
statute  of  Marlebridge  a  legislation  was  begun  which  now- 
made  such  progress,  that  at  no  other  time  throughout  the 
Middle  Ages  was  so  much  law  positively  established  as  in  the 
century  of  the  three  Edwards.  For  this  legislation  no  object 
appeared  too  great,  and  none  too  small.  Lord  Chief  Justice 
Hale  states  emphatically  that  in  the  first  thirteen  years  of 
Edward's  reign,  English  law  made  more  progress  than  in  all 
the  centuries  from  that  time  until  his  own  day.** 

The  greatness  and    the  peculiarity    of  this  legislation  lies 


**  Of  tlie  fertility  of  the  legislation 
during  this  period,  tlie  following  nh- 
breviuteil  list  of  the  reign  of  Edward 
I.  luav  give  ns  a  survey  •  li  Kdw.  1., 
Stat.  Westminster  1;  4'Kd\v.  I.,  Stat. 
de  extenta  Manerii ;  Stat,  du  otticio 
Coronatoris;  0  Edw.  I.,  Stat,  of  Glou- 
cester; 7  Edw.  I.,  Stat,  dealing  with 
alienations  in  Mortmain  ;  10  Edw.  I., 
Stat,  of  Rutland;  11  E.lw.  1.,  Stat, 
de  Meroatorilius;  i:i  Eilw.  I.,  Stat. 
Westminster  2,  Stat,  of  Winton,  Stat. 
Civitatis  Londini,  Stat,  (.'irrumspertfo 
Agatis,  Confimiiitio  Charlarum ;  14 
Edw.  I.,  Stat.  Exonic-c;  IS  Edw.  I., 
Stat.  Quia  I'lmiitores  (Westminstrr  ;^), 
Stat.  deJudaismo.  Stat.  Quo  Warranto, 
Stat.  :Modus  hvandi  tines;  lin  IMw.  I., 
Stat,  of  Waste,  Stat,  de  Detensiimo 
Juris,  Stat,  de  Moueta;  21  Edw.  I., 
Stat,  dc  iis  qui  ponendi  sunt  in 
Aspisis,  Stat,  de  Malefiiotoril>us  in 
Parcis;  2h  Edw.  I.,  Stat,  t'ontirma- 
tionis    Chaitaruni  ;    27    I'.'lw.    I.,  Stat. 


de  finibus  levatis,  de  liUrtatihus,  per- 
qnirendis,  Stat,  de  Ealsa  Moneta  ;  2S 
Edw.  I.,  Stat,  dealing  with  wardship 
and  reliefs,  Stat,  dealing  with  accused 
|)ersons,  Stat.  Articuli  supiT  Chartas  ; 
2'.l  VAw.  I  ,  Slat,  amoveas  raanuni ;  H3 
I'-dw.  I.,  Stat,  de  rrotectionihus,  ()r- 
dinalif)  foresta).  Stat,  th  nling  with 
nieasuiiineiit  of  land,  ord.  of  Intjuests  ; 
■il  Edw.  I.,  Stat,  di-  Omjunclioni^ 
ErolVatis,  Slat,  on  Amortization,  ordo 
ForestiU ;  ;{">  Edw.  I.,  Stat,  de  A>poi- 
tatis  Rc'Iigiosorum,  anil  so  on  to  a 
still  greater  ext^-nt  under  Edw.  111. 
This  stupendous  stream  of  legislation 
may  he  e.xjilained  nl>o  liy  tln^  cir- 
cntiistancc  tliat  the  half  century  of 
tin'  inc!i]ial>le  government  of  Henry 
III.  had  piled  up  in  all  directions  the 
demands  made  n]ion  the  legislature. 
The  merits  of  Ivlward  I.  are  also  fully 
acknnwlcdgul  l>v  Hlackstone,  iv.  12;"- 
127. 
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in  the  constant  realization  of  a  single  fundamental  idea  ;  the 
combination  of  all  the  functions  of  the  secular  executive  power 
witli  the  existing  greater  unions  of  communities — a  combina- 
tion by  which  the  people  became  penetrated  with  the  con- 
sciousness of  its  pohtical  duties,  inspired  with  an  idea  of 
political  unity,  and  competent  to  take  the  preservation  of 
peace  and  order  in  their  own  hands.  In  this  profound  system 
of  legislation,  as  also  in  Magna  Charta,  could  be  perceived  the 
hand  of  that  well  schooled  bureaucracy  which  from  the  close 
of  Henry  the  Third's  reign  resumed  its  normal  activity,  and 
continued  the  internal  consolidation  of  the  constitution,  under 
the  guidance  of  a  high-minded  monarch,  and  which  (in  spite 
of  a  cessation  under  Edward  II.)  finally  accomplished  under 
Edward  III.  the  building,  in  the  course  of  a  single  centuiy, 
of  the  new  edifice  from  the  heterogeneous  materials  at  hand. 

The  necessary  cohesion  of  the  counties,  hundreds,  and 
boroughs,  was  already  existing,  thanks  to  the  retention  of 
the  Anglo-Saxon  judicial  system,  to  the  now  perfect  recon- 
ciliation of  national  contrasts,  and  to  the  opportune  transfor- 
mation of  the  jtiiUciuni  parium  into  the  jury  system.  The 
country  was  indebted  to  the  harsh  rule  of  the  Norman  period 
for  one  great  result,  viz.  the  habit  of  the  wealthy  classes 
of  being  eager  and  ready  to  perform  the  behests  of  the 
State  in  military,  judicial,  and  police  functions. 

The  essential  unity  and  power  of  the  executive  also  existed, 
thanks  to  the  strong  development  of  the  royal  sovereign 
rights,  to  the  strict  management  of  the  Exchequer,  to  the 
judicial  bench  of  the  Curia  Regis,  and  to  the  elements  of  a 
council  of  State,  which  had  been  rising  into  prominence  from 
the  time  of  Henry  III. 

The  fault  lay  only  in  the  insufficient  combination  of  the  two 
elements,  for  which  neither  the  ofiicialist  system  of  Shirgerefas 
and  local  bailifi's,  nor  the  itinerant  commissions  sufficed ; 
because  such  institutions  in  the  hands  of  a  despotic  govern- 
ment became  the  passive  tools  of  oppression,  and  under  a  rule 
of  grandees  were  converted  into  mere  unstable  and  violent 
party  instruments. 
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This  gap  had  been  filled  up  in  the  former  period  by  com- 
mittees of  parishes,  so  far  as  temporary  needs  required ;  that 
is,  when  the  royal  officer,  who  stood  aloof  from  the  people, 
could  not  determine  questions  of  fact  and  local  questions, 
except  on  the  testimony  of  the  neighbours  on  oath,  i.e.  by 
means  of  the  provost  and  four  men  of  the  villages,  and  by  the 
representative  body  of  twelve  men  or  more  from  the  greater 
unions.  In  this  way  the  framing  of  Domesday  Book  had 
been  brought  about ;  in  this  way  from  time  to  time  an  estab- 
lishment of  inquests  of  office  (ad  quod  damnum,  etc.);  the 
police  functions  of  the  court  leet ;  the  new  method  of  deter- 
mining the  question  at  issue  in  civil  actions,  and  the  question 
of  guilt  in  criminal  cases ;  the  ratings  for  military  service,  and 
the  first  ratings  for  the  hide-impost  and  income-tax.  What 
was  now  to  be  achieved  was  the  permanent  and  uniform 
blending  together  of  these  elements  so  as  to  form  an  organic 
union  of  the  central  government  with  the  government  of 
provinces,  districts,  and  towns — such  an  organic  union  as  in 
our  own  time  forms  the  problem  which  the  German  Empire 
has  to  solve.     The  essentials  were — 

1.  That  the  rules  of  administrative  law  should  be  as  clearly 
defined  as  possible,  seeing  that  the  fundamental  articles  of 
Magna  Charta  did  not  as  yet  suffice  for  securing  a  fixed  ad- 
ministrative rule,  and  for  the  protection  of  the  subjects. 

2.  The  formation  of  the  system  of  juries  into  permanent, 
uniform,  and  organized  institutions  of  justice,  and  of  military, 
civil,  and  financial  administration. 

3.  The  development  of  the  higher  and  lower  district  offices 
(justices  of  the  peace,  coroners,  constables,  etc.),  for  all  such 
dispositions  and  measures  of  the  executive  as  could  not  be  per- 
formed by  the  juries,  but  only  adequately  by  individual  ofiicers. 

In  this  manner  the  organic  union  of  the  English  Govern- 
ment with  the  counties,  hundreds,  and  boroughs  was  brought 
about ;  so  that  the  exercise  of  the  undiniinisli<d  prerogative 
rights  passed  by  virtue  of  legal  authority  to  the  officers  and 
committees  of  the  ]n"ovincial  unions.  Thus  arises  the  world- 
renowned  system  of   English   self-goviinment,  the  indepcu- 
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(lent  elements  of  which   had  existed  already  in  the  former 
period.*** 

I.  A  hlcndinfj  of  the  militarij  system  tvith  the  constitution  of 
the  shires,  to  form  an  organized  militia  (originating  in  the 
reign  of  Henry  III.)  during  this  period  became  necessary, 
both  for  the  national  defence,  and  on  account  of  the  military 
power  of  the  barons  within  the  realm.  The  personal  liability 
of  the  owners  of  knights'  fees  to  serve,  still  formed  the  basis 
of  the  ordinary  military  system ;  but  the  feudal  roll  had 
already  shrunk  considerably.  The  growing  opposition  of  the 
clergy  had  greatly  restricted  the  feudal  services  of  the  clerical 
crown  vassals.  The  administrative  maxims  of  the  Exchequer 
had,  in  the  case  of  re-grants  of  land,  rather  aimed  at  acquiring 
great  revenues  than  at  the  permanent  interests  of  national 
safety ;  many  groups  of  estates  were  granted  under  the  names 
of  "  baronies,"  for  the  purpose  of  raising  the  great  relevium 
of  a  hundred  marks,  whilst  the  number  of  the  shields  was 
reduced.  The  dividing  up  of  knights'  fees  into  parcels  ren- 
dered impracticable  the  furnishing  of  troops  for  real  purposes 
of  war ;  frequent  alienations  brought  the  system  of  holdings 
entirely  into  disorder.  In  all  directions  the  insular  position 
of  the  country  showed  its  influence.  The  military  conditions 
existing  on  the  Continent,  the  hundreds  of  baronies  and  for- 
tified towns  all  competent  to  wage  private  warfare,  the  count- 
less castles,  the  short  campaigns  and  petty  sieges  were  not 
to  be  found  in  England.  The  few^  castles  and  fortressed  towns 
were  as  a  rule  in  the  hand  or  under  the  control  of  the  King. 

***   The    complicated    details    are  in  the  township,  in  the  hundred,  and 

piven  nioie  exliaustively  in  my  "Ges-  in  the  shire.     The  Xoiman  system  was 

cliichto    dcs    Sclf-goverument,"    18(33,  strong  in  its  higher  ranges,  iii  the  close 

pp.    144-204.      The    modern    English  relation  to  the  Crown  of  the  tenants 

historians  appear   inclined   to   accept  in  chief  whom  the  King  had  enriched" 

this  conception  of  the  development  of  (Stubbs,  i.  278).    "  The  peculiar  line 

their  constitution.   Thus  Stubbs,  "The  of  Edward's  reforms,  the  ever  percep- 

principlo  of  amalgamating  the  two  laws  tible  intention  of  placing  each  member 

and    nationalities    by   super-imposing  of  the  body  politic  in  direct  and  im- 

the  better  consolidated  Norman  super-  mediate  relation  with  the  royal  power, 

structure   on   the   better   consolidated  in  justice,    in   war,   and   in"  taxation, 

English  substructure,  runs  througli  the  seems  to  reach  its   fulfilment  in  the 

whole  policy.   The  English  system  was  creation   of  the  Parliament  of  1295" 

strong  in  the  cohesion  of  its  lower  or-  (Stubbs,  ii.  292). 
ganism,  the  association  of  individuals 
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Hence  had  resulted  a  state  of  affairs,  in  which  the  summons 
of  the   feudal   militia   onl}^  appears    as  a  mustering.      The 
owners  of  the  knights'  estates  pursue,  each  according  to  his 
inclination,  either  agriculture,  or  military  service  for  pay,  or 
again  the  highly  esteemed  State  service.     A  standing  feudal 
militia  only  appeared  essential  for  the  horder  lands,  which 
accordingly  retained  a  different  military  organization.    Hence 
as  early  as  the  time  of  Henry  II.,  the  system  of  the  purchase 
of  immunity  hy  scutages  had  begun.     This  purchase  of  dis- 
charge becomes    gradually  the    rule ;    after  Edward   II.  the 
scutage  becomes   absorbed   in   the   general   ground-tax.      A 
complement  was  now  found   in   the  county  militia,    in   the 
form  in  which  the  Assize  of  Arms  (1181),  had  remodelled  it, 
but  which  had  not  as  yet  attained  to  its  full  effectiveness.     It 
now  receives  an  elaborate  code  of  organization.     With  the 
consent  of  Parliament  the  statute  of  "Winchester,  13  Edward  I. 
c.  6,  declares  the  liheri  Jiomiiics  who  were  capable  of  bearing 
arms  liable  to  serve  in  the  militia  and  bear  arms  from  their 
fifteenth  to  their  sixtieth  year.     In  like  manner  as  in  the  con- 
stitution of  the  Roman  centuries,  five  degrees  M'ere  formed  of 
incomes   of   15,   10,   5,   2-5,   and  under  *2  pounds  of   silver. 
Every  possessor  of  lands  of  an  annual  vahie  of  .1*15  or  H) 
marks  in  money  was  to  provide  himself  with  a  breast-phite, 
an  iron  helmet,  a  sword,  dagger,  and  horse  ;  of  .£'10  to  .i'15 
the  same,  except  the  horse;  those  possessing  £o  to  .t'lO  in 
land,  a  quilted  doublet,  an  iron  helmet,  a  sword  and  dagger ; 
those  with  40s.  to  lOO.s-.,  a  sword,  bow  and  arrows,  and  dagger  ; 
those  worth  less  than  40.s-.  in  land,  a  sabre,  pike,  and  small 
weapons ;  those  of  less  than  20  marks  in  personal  property, 
similar  weapons.     By  this  rating  according  to  money  value, 
the  possessors   of  knights'    fees,    citizens,    free    tenants   in 
villeinage,  and  householders,  are  ranked  together  in  degrees  ; 
the  wealthy  freemen  of  the  boroughs  also,  without  regard  to 
landed  estates.    At  the  same  time  the  more  special  provisions 
of  the  Assize  of  Arms  (Henry  II.)  continue  in  force  ;  the  King, 
by  virtue  of  these  provisions,  causes  those  bound  to  serve  to 
be  registered  and  taxed  by  his  commissioners,  and  the  dis- 
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obedient  to  be  punished.  In  every  hundred  a  chief  constable 
is  appointod ;  in  the  old  titliings  and  rilUdie,  the  village  bailiff 
is  generally  made  a  petty  constable,  and  receives  in  addition 
to  his  old  magisterial  functions,  a  new  military  office.  An 
inspection  of  the  troops  ("  view  of  armour  ")  is  to  take  place 
twice  a  year.  In  the  interests  of  the  general  peace  the  militia 
stood  at  all  times  under  the  orders  of  the  sheriff.  When 
war  threatened,  however,  the  King  sent  a  commission  of  men 
experienced  in  war  to  bring  the  militia  of  the  district  "  into 
military  discipline."  The  double  relation  that  now  existed, 
that  of  a  claim  of  the  Crown  to  feudal  services  arising  from 
the  feudal  bond,  and  to  the  service  of  the  national  levy,  by 
virtue  of  the  militia  code,  was  for  a  long  time  turned  to  ac- 
count somewhat  arbitrarily,  in  spite  of  the  manifest  unfair- 
ness of  making  claims  upon  the  communities  for  equipping 
and  maintaining  the  soldiers,  in  addition  to  the  heavy  taxa- 
tion of  the  boroughs  and  freeholders.  Under  Henry  II.  and 
Richard  I.  the  militia  burden  was  frequentlj'  reduced  to  this 
extent,  that  every  two  men  bound  to  military  service  had  to 
equip  and  maintain  a  third,  or  every  three  a  fourth,  or  every 
eight  a  ninth  man.  But  the  regime  of  the  nobles  at  the 
beginning  of  Henry  the  Third's  reign  repeatedly  demanded 
with  less  consideration  a  forty  days'  service  at  the  expense 
of  the  townships,  or  of  the  county,  or  else  the  supply  of 
munitions  of  war  and  provisions.  Under  Edward  I.  and 
Edward  II.  these  equipments  at  private  cost  were  frequently 
required.  (1) 

(1)  An  official  report  bj'  Sir  Robert  of  the  county  (Dors.  Clans.  15  Hen.  III. 

Cotton   contains  a  description   of  the  m.    8).      In   27   Henry   III.   the   like 

methods   of   raising'    soldiers   in    this  services  were  demanded  for  the  cani- 

Irunsitional  ]>eriod  (cf.  manuscript  in  paiijn    in    Gascony    (Rot.     Vase.    27 

tlu'  Cotton  Library,  .Julius  f.  (3)    Under  Hen.  IH.).    In  1  Edward  I.,  there  was 

Henry  III.  one  man  was  to  be  furnished  a  Itvy  of  heavj'-armed   troops  provi- 

for  every  two  acres  of  land,  to  do  service  sioned  by  the  county.     In  i  Edward  I. 

for  forty  days,  and  at  tlie  public  ex-  one    man    and    munitions    for    seven 

pense  of  the  township  (Dors.  Clans.  1-i  weeks  wtre  required  from  each  town- 

Hin.  HI).     In  the  following  year  the  ship.     Under    Edward  II.  there  were 

nun  of  the  knights' fees  down  to  twenty  repeated  mobilizations  fumptibus  pro- 

shilliug.-i  yearly  value  were  ordered  to  priis.     In   10  Edward   III.   a  levy   of 

prmiile  th.  niselves  witli  munitions  and  knights   takes    place,   and    a   definite 

provi&ions  for  forty  days  at  the  expense  number  of  horsemen  were  ordered  from 
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Against  this  system,  but  above  all,  against  the  employment 
of  the  national  militia  upon  foreign  service,  a  perfectly 
intelligible  opposition  at  last  arose.  According  to  1  Edward 
III.,  stat.  2,  c.  5  and  7,  no  one  shall  be  compelled  to  go 
beyond  his  shire,  except  when  necessity  and  a  sudden  irrup- 
tion of  foreign  foes  into  the  realm  require  it.  According  to 
25  Edward  III.,  stat.  5,  c.  8,  no  one  shall  be  compelled  to  go 
beyond  the  realm  under  any  circumstances  whatever, — nor 
beyond  his  county,  except  in  cases  of  urgent  necessity, — with- 
out the  consent  of  the  Parliament.  The  regular  service  was 
thus  restricted  to  the  county,  and  to  the  purposes  of  national 
defence.  All  that  went  beyond  this  was  dependent  upon  the 
sanction  of  Parliament.  Both  statutes  were  further  confirmed 
by  4  Henry  IV.,  c.  13;  and  especially  the  Commission  of 
Array  is  so  framed  as  to  prevent  the  introduction  into  it  of 
new  penal  clauses.  After  the  statute  of  Edward  III.,  the 
militiamen  were,  as  a  rule,  maintained  at  the  expense  of  the 
Crown,  with  the  exception  of  the  mere  wars  of  defence  waged 
against  Scotland  and  Wales.  After  this  there  became  mani- 
fested in  the  military  department,  as  also  in  all  the  other 
departments  of  State,  the  gradual  transition  from  specific 
performance  into  money  payment,  by  the  formation  of  a  body 
of  paid  troops  from  select  numbers  of  feudal  and  county 
militia,  {a) 

the  counties  with  tlic  option  of  a  formation  of  tlio  feudal  nulitin,  and  of 
satisfaction  in  lieu  tlureof,  according  tlio  king's  euibarrassnunts  in  con- 
to  a  fixed  scale.  In  11  Edward  III.  a  SL(jncncc>;  e.g.  in  5  Edward  I.  "Pari, 
levy  is  made  of  feudal  vassals  and  men  Writs,"  213.  At  tlio  comniencomcnt  of 
of  the  boroughs  and  townships  from  tin-  reign  of  Edward  II.  a  so-called 
their  sixteenth  to  sixtieth  year,  tlio  »l(iliiluiii  ilr  miUtilm*  was  jiiihlislicd  in 
incompetent  and  aged  to  contrilmto  tlio  old  r;isliii>ii  as  an  ordinance  of  tlio 
to  the  expenses ;  the  objections  raisi-d  comniandcr-in-cliiif,  which  was  issued 
by  Parliament  were  rejected.  In  IG  on  the  wcasion  of  a  jiarliaiiu  nt.  and 
Edward  III.  every  man  possessing  was  enrolled  by  command  of  the  King 
lands  to  the  value  of  £5  is  to  furnish  (Reevo-x,  ii.  2SS).  The  contents  of  the 
an  archer  fur  the  King.  In  '20  statute  had,  however,  rhielly  to  <lo  with 
Edward  III.  a  levy  is  held  of  the  towns  the  obligntion  t'  take  up  a  kniglit- 
and  township^!.  In  21  and  2.")  Edward  hood,  and  liimncial  interests,  and  not 
III.  London  furnishes  three  hundred  the  niililary  discipline  of  the  feudal 
archers.  militia.  The  chief  progress  made  at 
(a)  At  the  commencement  of  Edward  this  period  lay  in  the  development  of 
the  First's  reign  the  most  unefiuivooal  the  county  militia.  The  eonstnbles  of 
traces    are    found    of    the    iueflicieut  this  militia  occur  apparently  as  early 
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The  constitution  of  an  army  for  foreign  service  at  this  period 
was  as  follows.  Tlic  mass  of  the  horsemen  was  still  made  up 
of  the  feudal  nobility  and  their  followers,  under  the  titles 
of  barons,  knights,  esquires,  and  men-at-arms,  among  which 
hist  class  were  included  all  heavy-armed  troops  without  dis- 
tinction of  rank.  It  was  still  the  office  of  the  marshal  to 
arrange  the  heavy  cavah-y  into  equal  squadrons  {con- 
staJmlariee) .  The  infantry,  on  the  other  hand,  which  was  as 
a  rule  five  to  eight  times  as  strong  in  numbers,  formed  com- 
panies of  a  hundred  men  each  under  constables  or  "  cen- 
tenars,''  and  was  divided  into  pikemen  and  billmen,  and 
heavy  and  light  archers.  In  the  Welsh  campaigns  it  appears 
that  troops  in  uniform  were  already  met  with,  and  companies 
of  labourers,  miners,  and  gunners  occur  as  new  elements. 
After  the  parliamentary  enactment  of  25  Edward  III.,  it  was 
found  more  convenient  to  raise  such  troops  partly  by  com- 
missions for  the  enlistment  of  volunteers  in  the  counties,  and 
partly  hy  contracts  undertaking  to  supply  them.  The  King 
contracted  with  an  influential  lord  as  condottiere  for  the 
supply  of  greater  or  smaller  bands,  at  a  daily  rate  for  man, 
horse,  equipment,  and  arms.  The  external  decay  of  the 
feudal  militia  side  by  side  with  this  new  system  does  not 
imply  that  together  with  the  feudal  array  the  martial  spirit 
and  training  of  the  great  landowners  had  ceased.  But  a 
division  of  labour  was  introduced,  according  to  which  the 
duty  of  serving  in  the  heavy  cavalry  was  undertaken  by  pre- 
ference by  those  who  felt  fitted  for  it,  especially  by  younger 
sons,  in  return  for  pay.  Altogether  this  division  leads  to  the 
enhancement  of  the  power  of  the  great  barons.  Those  of  the 
lesser  vassals  and  of  the  younger  sons  whose  inclinations 
turned  towards  military  service,  marshalled  themselves  again 
in  the  form  of  a  retinue  round  the  petty  courts  of  the  earls 
and  great  barons.  And  here  again  were  formed  standing 
companies  of  sub -vassals  and  landless  men  of  a  chivalrous 
turn,    skilled   in   the  art   of  warfare,  dressed  in  the  colours 

Rfi    Fenry    III. ;    the    designation    of      of  the    magisterial    tithings    is   only 
"petty   conetablee,"   for    the  provosts      oustomary  from  the  time  of  Edward  III. 
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and  bearing  the  badges  (liveries)  of  a  landowner,  and  in 
which  the  comitatus  of  Tacitus  revives  in  a  new  shape.  The 
history  of  the  French  war  shows  us  that  the  better  tactics, 
mobility,  discipline,  and  arming  of  these  masses  gained  the 
day  over  the  cumbrous  feudal  armies  of  France.  The  fact  of 
the  simultaneous  existence  of  the  feudal  and  the  county 
militia  enabled  the  strong  features  of  the  old  and  new  system 
to  be  combined,  and  rendered  it  possible  to  select  for  the 
cavalry  and  infantry  the  most  warlike  and  the  most  skilled 
elements.  The  retinues  of  the  great  barons  served  like  stand- 
ing cadres,  not  merely  to  keep  the  heavy  cavalry  in  constant 
training,  but  also  to  perfect  them  in  tactical  manoeuvring,  so 
that  in  this  direction  also  the  English  cavahy,  in  spite  of 
its  moderate  numbers,  w^as  a  match  for  the  unwieldy  masses 
of  the  French.  (1") 


(1'')  Compared  with  the  decaying 
feudal  system  of  the  Contineait,  where 
the  landlord,  as  such,  still  led  his 
tenants  (with  all  the  defects  which 
arose  from  the  heterogeneous  character 
of  the  companies,  tiie  difficulty  of 
tactical  disposition,  and  want  of  disci- 
pline), this  system,  blending  the  feudal 
militia  and  the  national  array,  was  de- 
cidedly (o  he  preferred.  On  the  Con- 
tinent the  delicitncies  were  counter- 
balanced by  tlie  fact  that  the  enemy 
suffered  also  from  the  same  faults. 
The  still  slow  progress  made  l)y  missile 
weapons  produced  in  the  arming  of  tlie 
troops  a  tendency  towards  strengtlien- 
ing  the  body-armour,  which,  in  spite  of 
all  the  experiences  of  the  Crusades, 
remained  always  the  same,  and  bicame 
at  length  a  caricature.  Iving  .lanu-s 
might  well  say  in  praise  of  armnur  that 
it  not  merely  protected  the  wearer,  but 
prevented  him  also  from  inflicting  any 
injury  on  others.  Yet  an  attack  of 
horsemen  against  inf  mtry  was  regarded 
as  irresistibki  until  th('  invention  of  tlio 
new  tactical  infantry  arrangement. 
On  the  Continent  tliis  arrangement  was 
first  seen  in  the  new  system  of  the 
phalanx,  in  the  glorious  struggles  of 
the  Swiss  against  Austria  and  Hiir- 
gundy.  In  England  it  was  manifested 
in  the  formation  of  a  light  infantry, 
which,   exercised  to  act  in  few   Imeb, 


checked  the  onslaught  of  the  cavalry 
for  the  moment  by  pali.sades,  and 
through  the  more  perfect  construction 
of  their  bows,  by  discharges  thick  as 
hail  pierced  the  heavy  armour  with 
murderous  effect,  and  then  stormed 
with  furious  speed  into  the  bnachea 
they  iiad  made.  Wlien  tlie  two  systems 
enc<nuitered  each  other  in  the  great 
French  wars,  the  English  method 
showed  its  decided  superiority.  The 
contracts  made  with  lords  and  knighta 
as  to  furnishing  soldiers  are  to  bo 
found  in  great  numbiTs  in  the  archives 
from  Kthvard  III.  dowTi  to  the  close  of 
this  period  (CJrorK-,  "  Military  Anti- 
quities," vol.  i.  71  »cq.).  As  instanceH 
of  the  composition  of  stich  armies,  I 
confine  myself  to  the  following  :  At  the 
embarkation  of  134»?,  there  wore  2500 
knights  and  .'JO.dOO  followers  and 
infantry  soldiers  (Vilhini,  p.  l»43).  At 
tlio  ^it'ge  of  Calais,  thirteen  earls, 
forty-four  barons  and  bannerets,  1016 
knights,  402'2  es(juires,  constables,  and 
rnili  narii,  r>104  rintfiiarii  and  nionnti d 
archer.-*,  l;t,'.tr>4  foot-soldiers  and  Wel.sh- 
meii  ("  ArcliH'ol.  IJrit.,"  vi.  p.  '2\'A; 
I'auli.  V.  ji.  (i.")?).  At  the  levy  under 
Henry  V.,  a  duke  was  to  appear  with 
filty  lior.sa",  an  earl  with  twenty-five,  a 
baron  with  sixteen,  a  knight  with  six, 
an  esquire  with  four,  a  bowman  with 
one  horse  (Kymer,  p.  227  teq).    In  the 
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At  the  close  of  this  period  the  relation  of  the  two  systems 
of  armaments  had  become  reversed.  The  ordinary  and 
uniform  national  defence  is  the  county  militia.  The  old 
feudal  militia  still  consisted  principally  of  the  numerous 
followings  (liveries)  of  the  greater  Crown  vassals,  that  is,  of 
very  heterogeneous  elements ;  but  it  was  employed  as  an 
active  force  now  only  in  the  northern  counties  on  the  Scotch 
border.  The  necessary  military  stores  had  been  since  the 
time  of  Henry  III.  deposited  in  the  Tower  of  London,  under 
the  charge  of  a  hulUstarius.  In  this  period  we  meet  with  an 
attiliator  halUsturiiin  for  military  weapons  and  accoutrements, 
and  a  (laJcdtor,  armourer,  bowyer,  and  fletcher,  who  were 
subsequently  united  in  the  fifteenth  century  under  the  Master 
of  the  Ordnance. 

11.  The  exercise  of  the  judicial  j)ower  becomes  connected 
with  the  county  in  a  new  fashion  by  means  of  the  now  estab- 
lished system  of  |unj=COUrtS.  At  the  close  of  the  former 
period  the  three  principles  of  the  new  judicial  system  had 
become  applied,  which  now  were  raised  to  permanent  fun- 
damental laws : 

The  separation  of  the  administration  of  justice  from  the 
question  of  evidence  ; 

The  concentration  of  the  administration  of  justice  in  the 
persons  of  learned  judges  appointed  by  the  King  ; 

The  constitution  of  juries  of  the  hundreds  and  counties, 
appointed  by  a  royal  <{§icer,  to  determine  the  question  of  fact. 

The  institutions    of  benches    of  judges,   which,    from  the 

couBPil  protocols  under  Henry  V.  and  tween  ofBcer  and  soldier.     A  military 

VI.,   tlie   constitution   of    the   smaller  summons  in  the  writs  of  9  Edward  IL 

detachments    destined    for    field    and  shows  us  that  the  number  of  the  com- 

garrison  duty   were  altered    as   need  batant  Crown  vassals,  or,  at  all  events, 

required.     In  the  cavalry  the  banneret  of   those     liable     to     be    called    out, 

received   three    shillings,   the   knight  amounted    almost    to    200.      For    in- 

two  shillings,  the  esquire  twelve  pence  dividual   contributions  relating  to  the 

daily  pay;  the  foot-soldiery,  the  archers,  military  organization  of  this  period  see 

carjienters,   and  other    labourers    six-  further   in  X.  Harris  Nicholas,  "Tlie 

pence  and  less.    Here  everywhere  the  Siege  of  Carlaverock,"  in  23  Edward  I. 

fodt-soldior  appears  treated  separately,  (London,  1828,  4to).  with  a  reprint  of 

and  the   relation    between   the   light-  the  "  Rolls  of  Amis,"  by  Jn.  Wright, 

armed  and  heavy-armed,  the  horseman  (London,  1864);    White',   "  Historv  of 

and  the  foot-soldier,  was  no  longer  that  the    Battle    of    Otterburn,"   iu    1388 

between  master  and  servant,  but  be-  (London,  1857). 


The   Century  of  Sfafitte.t. 


time  of  Henry  III.,  appear  somewhat  more  permanently 
filled,  now  become  connected  with  the  counties  by  deputations 
of  their  members.  In  civil  proceedings  the  blending  of  tho 
two  was  primarily  caused  by  the  complaints  occasioned  by  a 
plurality  of  commissions  of  evidence  at  the  central  court. 
To  redress  the  delays  and  expenses  thus  occasioned,  Magna 
Charta  had  promised  that  the  system  should  be  reversed,  and 
the  justices  of  the  realm  were  to  come  into  the  county — an 
arrangement  which,  however,  proved  hardly  practicable  in 
the  method  then  pursued.  This  system  was  definitely 
organized  by  the  statute  of  Westminster  2,  13  Edward  I.  c.  3: 
"  Justices  of  Assize  shall  be  two  justices  of  the  realm,  ap- 
pointed on  oath,  who  should  take  to  them  one  or  two  honour- 
able knights  of  the  county."  The  sheriff  henceforth  summons 
the  jurors  only  j^ro  forma  to  the  next  terminal  sittings  at 
Westminster,  "unless  before  that"  {uisi  })riits)  on  a  certain 
day  the  justice  of  assize  appear  in  the  county,  which  from 
this  time  was  regularly  the  case.  After  further  consolida- 
tions by  27  Edward  I.  c.  4  ;  12  Edward  II.  c.  3;  and  14 
Edward  III.  c.  16,  the  M'hole  of  the  functionaries  of  the 
central  courts  enter  into  an  organized  connection  with  the 
civil  assizes  through  the  medium  of  periodical  commissions. 

An  analogous  course  was  taken  by  the  criminal  jurisdic- 
tion, which  remained  for  a  considerable  time  in  a  more  un- 
settled state.  The  deputation  of  special  commissioners  for 
penal  justice,  "justices  of  oyer  and  terminer,"  still  often  took 
place,  since  political  struggles  as  well  as  the  combination  of 
penal  justice  with  the  police  control  and  the  financial  interests, 
caused  greater  variations  in  this  department.  Gradually, 
however,  the  commissions  of  oyer  and  terminer  addressed  to 
the  justices  of  the  realm,  as  well  as  the  more  comprohcnsivo 
commissions  of  gaol  delivery,  became  the  established  form  in 
which  the  penal  justice  of  the  central  courts  entered  into  con- 
nection with  the  juries  of  the  county.  Through  tho  regular 
union  of  tho  civil  and  criminal  commissioners,  the  newer  onin 
judiciorinn  was  carried  out  in  practice.  The  separation  of 
the  question  of  law  from  the  (]uestion  of  fact  now  forms  the 
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fundamental  character  of  the  Enfjlish  judicial  system  in  quite 
a  dilTerent  fashion  from  that  indicated  in  the  j nil iritan  par'uim 
of  Magna  Charta.  For  these  reforms  there  were  accordingly 
needed  express  enactments  of  Parliament,  as  being  deviations 
from  the  charter.  But  after  standing  instruments  for  uniting 
and  developing  the  common  law  had  been  gained  in  the 
central  courts,  the  consolidation  of  juries,  which  had  been 
formed  in  the  earlier  period,  took  place  in  a  threefold  dii-ection. 

(i.)  ^f)C  Clbil  |ur|)  existed  after  the  assisse  of  Henry  II.,  by 
virtue  of  statute  only,  for  the  originally  enumerated  cases; 
and  then  in  this  form,  that  four  knights  of  the  shire  appointed 
for  the  purpose,  and  twelve  jurors  elected  by  them,  were  to 
decide  the  principal  question  at  issue.  These  form  accord- 
ingly a  court  of  decision  ^' i)er  judicium  parium  vel  per  lerjem 
tcrroe.''  Practical  necessity  had,  however,  extended  the  proof 
by  commissions  of  twelve  persons  on  oath  as  "jurata  "  to 
the  whole  civil  jn'ocedure.  In  this  more  accessible  and 
cheaper  form  their  verdict  became  limited  to  the  question 
of  fact,  and  the  method  soon  became  so  generally  followed 
that  the  circumstantial  assisa  with  the  four  knights  is  less 
and  less  frequently  used.  At  an  early  period,  also,  pro- 
ceedings in  evidence  are  taken  before  the  civil  jury ;  at  first 
in  the  form  that  the  witnesses  who  were  present  at  the  recep- 
tion of  documents,  combined  with  and  dehvered  their  informa- 
tion to  the  jury ;  and  again,  that  they,  independently  of  the 
jury,  gave  their  version  of  the  facts  at  the  judicial  sittings. 
The  transition  to  examination  of  witnesses  in  another  fashion, 
and  to  other  modes  of  taking  evidence,  was  brought  about  in 
the  practice  of  the  courts.  A  taking  of  evidence  before  the 
jm-y  was  tolerably  well  developed  at  the  close  of  the  Middle 
Ages  (Fortescue  de  Laud.  c.  26). 

(ii.)  'CTljC  grnntl  furii  was  primarily  connected  with  the  county 
assemblies  which  the  royal  justiciaries  had  to  hold  at  periods 
which  became  more  and  more  regular.  Their  presentment 
duties  consisted  in  summoning  the  individual  hundreds,  and 
causing  the  presentment  made  them  to  be  inquired  into  and 
confirmed  by  a  special  jury  of  each  hundred.    This  procedure 
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must,  however,  have  appeared  a  waste  of  time  and  labour, 
and  from  the  desire  for  a  quicker  despatch  of  business  a 
change  took  place,  the  first  traces  of  which  are  visible  in  the 
year  1368.  It  had  been  found  practicable  to  utilize  the  full 
assemblies  of  the  county  court  for  these  inquisitiones  also,  as 
a  grand  inquest,  or  grand  jm-y,  in  the  face  of  which  the  pre- 
sentment juries  of  the  individual  hundreds  gradually  decay. 
The  great  committee  of  the  county  absorbs  the  committee  of 
lower  instance,  and  makes  use  of  the  presentments  of  the 
communities,  as  also  the  information  of  the  individuals,  only 
as  means  to  promote  justice.  In  this  manner  accordingly 
the  grand  jury  takes  upon  itself  the  duty  of  indictment,  and 
in  the  face  of  it  private  prosecution  more  and  more  dis- 
appears. When  about  the  same  time  the  institution  of 
justices  of  the  peace  had  been  established,  a  similarly  con- 
stituted grand  inquest  was  also  applied  to  the  quarter  sessions 
of  the  justices  of  the  peace. 

(iii.)  VLfiZ  petty  jurii  in  criminal  cases,  which  Bracton 
and  Fleta  represent  as  a  continuation  of  the  presentment 
jury  with  partial  changes  in  its  composition,  severed  itself 
from  the  other  in  the  course  of  practice.  The  principal 
separation  was  brought  about  by  25  Edward  III.  c.  3,  accord- 
ing to  which  every  indictor  (member  of  the  jury  of  present- 
ment) may  be  challenged  in  the  second  jury  (verdict-jury). 
And  when  soon  afterwards  the  court  of  presentment  became 
merged  in  the  great  jury  which  was  formed  of  the  county 
assembly,  both  jury  courts  appear  under  the  names  of  the 
"  grand  "  and  "  petty  "  jury  in  permanent  separation.  No 
rehable  trace  of  a  hearing  of  witnesses  and  other  modes  of 
taking  evidence  before  this  jury,  can  be  discovered  in  the 
whole  of  the  Middle  Ages.  It  is  still  always  regarded  as  an 
inquisitorial  commission  of  the  community  which  has  upon 
oath  to  try  the  indictments  confirmed  by  thf  grand  jury,  and 
finally  to  decide  from  their  knowledge  of  the  vicinage  and 
from  information  there  collected  "  an  citljuibUia  sit  vcl  iwn." 
And  on  that  very  account  "neighbourhood  "  was  an  essential 
condition,  and  after  the  practice  had  become  looser  in  the 
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time  of  Edward  III.,  it  was  required  that  at  least  six  hun- 
dredors,  and  in  Fortescue's  time  four  hundredors  should  sit 
upon  the  verdict  jury.  (2) 

In  this  way  the  fundamental  maxim,  "  Veritas  in  juratore, 
justicia  et  judicium  in  jure  "  (Bracton,  186,  b)  became  realized. 
Common  to  all  three  forms  is  the  tender  regard  paid  to  the 
equality  of  the  parties  and  the  impartiality  of  the  jurors. 
This  system  of  "  fair  trial "  is  the  best  and  the  most  enduring 
basis  of  English  judicial  life.  After  it  had  been  carried  out  on 
a  great  scale,  the  necessity  arose  of  consolidating  the  duty  of 
serving  on  a  jury.  Originally  the  jurors  in  the  county  as 
also  in  the  sub -districts  were  chosen  from  among  the  tradi- 
tional lawmen,  that  is,  they  were  legales  milites,  liheri  et 
Icr/iilcs  ]i())ninrs.  But  the  duty  of  serving  as  juryman  was  by 
its  nature  built  upon  a  broader  basis.  For  judging  an 
habitual  i^articipation  was  necessary,  which  was  only  prac- 


(2)  An  old  fundamental  error  con- 
siders this  thorough  organization  as  con- 
nected with  the  provisions  of  Magna 
Charta,  wliereas  the  guarantee  of  tlie 
judicium  pariuin  in  Art.  39  of  the 
cliarter  actually  formed  an  impediment 
to  reform.  Much  as  such  reform  was 
practically  required,  public  opinion 
lulliered  us  tcnaciou.-ly  as  ever  to  the 
Anglo-Saxon  principle  of  constituting 
a  court  of  men  and  pares  of  the  hundred, 
appointed  to  find  the  verdict.  But  the 
opposition  was,  as  might  be  expected, 
most  keen  in  criminal  cases  ;  and  the 
slower  course  of  development  of  the 
Verdict  jury  can  be  also  thus  explained. 
The  piactire  of  the  courts  found  a 
remedy  at  first  in  this  way,  that  it 
caused  the  accused  to  submit  volun- 
tarily to  the  verdict  of  a  jurata,  in 
place  of  tlie  customary  proof.  lu  case 
the  accused  refused  to  do  this,  no  other 
expedient  was  known,  but  that  of  an 
administrative  measure,  the  so-called 
peine  forte  et  dure  (above,  p.  190).  In 
this  there  was  an  evasion  of  the  prin- 
ciple by  a  sophistical  trick,  which, 
practised  on  the  Continent  in  mucii 
greater  dimensions,  leads  to  torture, 
whilst  in  England  it  remains  restricted 
to  a  middle  course,  and  is  in  later 
times  even  acknowledged  in  this  form 
by  Act  of  I'arliament  {vide  Talgiave, 


ii.  189,  190).  By  this  firm  adherence 
to  the  old  ordo  judiciorum  it  is  also 
explained  why  in  the  criminal  assizes 
such  importance  was  still  attached  to 
appointing  a  number  of  knights  of  the 
shire,  as  pares,  on  the  commissions  of 
justices.  The  bare  fundamental  idea 
of  the  jury  is,  tliat  the  establishment 
of  fact  in  the  trial  (the  determination 
of  the  bases  of  the  judgment  of  the 
court)  should  proceed  from  the  district 
and  community  concerned,  because  the 
knowledge  possessed  by  the  vicinage 
of  persons,  things,  and  circumstances, 
cannot  be  dispensed  with,  and  least 
of  all,  where  the  presiding  justices  only 
come  at  stated  times  from  long  dis- 
tances, and  it  is  an  established  prin- 
ciple that  they  shall.be  strangers  to  the 
county.  At  the  close  of  this  period 
Fortescue  in  his  '•  Laudos  Legum 
Anglife "  regarded  the  criminal  jury 
still  only  as  a  practical  institution  for 
judicial  proceedings  on  evidence.  The 
annual  participation  of  thousands  in 
the  practical  administration  of  justice 
became  politic^illy  important;  as  also 
was  the  newer  and  more  uniform  dis- 
tribiuion  of  the  judicial  burden  among 
knights,  freeholders,  and  boroughs, 
which  has  become  a  fundamental  prin- 
ciple of  representation  in  Parliament. 
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ticable  for  the  greater  landowners.  In  stating  the  question 
of  fact,  an  exact  knowledge  of  the  district  of  the  vicinetum 
was  requisite,  as  well  as  personal  integrity,  and  for  this  the 
smaller  freeholders  were  as  well  qualified  as  they  were  indis- 
pensable. Participation  in  delivering  judgment  might  appear 
as  an  important  political  right ;  the  summons  on  the  newer 
commissions  of  evidence  appeared  as  a  newly  established 
service,  and  the  taking  part  in  such  could  scarcely  become  a 
subject  for  class-jealousy.  The  danger  now  rather  lay  on  one 
side  in  the  burdening  of  the  poorer  classes  with  this  duty, 
and  on  the  other  in  the  diminished  trustworthiness,  the  cor- 
ruptibility, and  timidity  of  these  elements.  Therefore  it  was 
necessary  to  fix  upon  an  average  scale  of  landed  property,  to 
which  the  duty  of  serving  on  a  jury  should  attach.  In  dealing 
with  the  evil  result:  "that  otherwise  the  rich  would  go  free 
and  the  poor  constitute  the  juries,"  the  stat.  Westminster  2, 
c.  88,  enacts  first  that  only  freeholders  of  twenty  shillings 
value  in  land  should  be  summoned  to  the  asdsa.  By  21 
Edward  I.  stat.  1 ;  2  Henry  V.  c.  3,  this  rating  is  doubled  ; 
only  persons  of  forty  shillings  income  from  land  (or  one-tenth 
of  the  rating  of  a  Imight's  fee)  should  be  summoned.  (2") 

The  fact  that  the  royal  justices  of  assize  presided  in  it  pre- 
served at  this  time  the  character  of  the  county  court  as  a 
court  of  common  law.  In  contradistinction  to  the  ordinary 
sittings  of  the  county  court,  prelates,  barons,  knights  and 
freeholders  still  appear  before  the  royal  justices  of  assize  ; 
from  each  township  twelve  citizens,  and  from  every  village 
the  village  baililf  with  his  four  men.  This  suit  royal  of  the 
prelates  and  barons,  which  was  again  expressly  confirmed  by 
the  Assize  of  Clarendon,  hindered  the  courts  of  common 
law  from  being  divided  into  separate  courts  for  the  nobles, 

(2"';  This  has  been  at  all  times  the  presentment  jury  of  the  sherifl".     In 

practical  side   of  the   qutstion.      Tho  other  places  acth  of  violcnco  are  n|iokon 

wealthy  hrihod  tho  slieritV,  in  nnlor  to  of  witli  which  the  jury  arc  threatened 

get  free  from  service;  tie  parties  en-  by  the  liti;r.uit.i  ('2'2  Asy.  pi.  44).     Tho 

deavoured  to  entertain  and  bribe  tho  gradual    diwippearanco    of    a    Magna 

poorer  jurors.     In  1  Edward  IV.  c.  IS;  AMina   composed   entirely  of   kniphts 

1    Richard  III.  c.  4,  tho  reasons  pro-  of  wliii-h  we  liave  an  instance  as  late 

pounded  speak  of  the  abuse  of  \nwT  and  as  the  year  l:US)i.^  connected  with  tho 

unconscitutious  persons  sitting  ou  the  aversion  against  serving  on  a  jury. 
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knights,  citizens,  and  peasants  ;  and  even  though  the  upper 
classes  display  a  constant  tendency  to  be  quit  of  the  suit  of 
court  in  the  county  court,  and  though  the  statute  of  Merton 
permits  representation  by  proxy,  and  the  statute  of  Marl- 
borough releases  persons  of  higher  rank  than  a  knight  from 
aiDpcaring  in  the  sheriff's  tourn,  yet  a  liability  to  appear  on 
special  summons  still  remains.  The  origin  of  a  privileged 
court  in  England  is  confined  to  the  jurisdiction  of  the  peers 
over  their  members  which  sprang  up  under  Edward  II. 

After  all  these  changes  the  old  office  of  sheriff  has  in 
great  measure  lost  its  independent  jurisdiction.  In  this 
capacity  it  remains  only  an  instrument  of  the  supreme  court 
for  functions  in  which  a  provincial  organ  is  indispensable,  for 
instance  for  the  issue  of  summonses,  for  executions,  and  for 
the  empanelling  of  a  jury.  Under  Edward  I.  the  sheriff's 
judicial  competence  for  civil  matters  is  restricted  to  petty 
suits  not  exceeding  forty  shillings  ;  to  which  are  added  his 
inquisitorial,  police,  financial  and  administrative  functions. 
Through  its  police  control,  its  privileges,  and  its  fees,  the 
office  is  however  still  sufficiently  important  to  be  the  object  of 
solicitation.  Manifestly  in  order  to  fall  in  with  the  wishes  of 
the  knighthood,  the  attempt  was  therefore  twice  made  to  fill 
the  sheriff's  office  by  a  county  election.  The  first  attempt 
was  made  in  1258  by  the  statute  of  provisors,  but  ended  in 
pure  party  elections,  and  was  subsequently  annulled.  The 
second  attempt  (28  Edw.  I.)  had  for  its  result  that  after  seven 
years  the  sheriffs  were  obliged  to  be  deposed  en  masse,  and 
others  appointed  in  their  places.  The  suffrage  proved  inappli- 
cable to  the  judicial  and  police  officers.  The  sheriff  accordingly 
remains  an  under-officer  of  the  Exchequer  and  the  King's 
court,  and  is  proposed  for  the  King's  sanction  by  the  treasurer, 
the  chancellor,  the  barons  of  the  Exchequer  and  the  justieiarii 
(I)  Edw.  II.  stat.  2),  as  is  done  in  effect  at  the  present  day. 
He  had  to  possess  sufficient  real  estate  to  carry  his  responsi- 
bility, and  was  not  allowed  to  farm  out  his  office.  (2") 

(2*')  The  appointment  of  the  sheriffs      chancellor,  and  tlie  judges  (9  Edw.  IT. 
wlio  are   proposed   by   the    treasurer,      stat.  2),  was  fixed  at  a  time  in  which 


TJie   Century  of  Statutes.  363 

The  indirect  effect  of  these  magisterial  institutions,  was 
finally  the  further  decay  of  the  regular  hundred  and  manodal 
courts.  No  new  law,  no  reform,  was  extended  to  them ;  the 
absolute  validity  of  judicial  documents  in  evidence  is  as  a 
rule  confined  to  the  royal  courts  of  record ;  the  want  of  a  jury, 
of  a  right  of  distraint,  and  of  summary  penal  jurisdiction,  was 
enough  in  itself  to  make  them  impracticable,  and  to  bring 
the  jurisdiction  over  the  villain  (copyholders)  more  and  more 
completely  to  the  regular  courts.  Even  where  a  landowner 
has  been  granted  as  a  franchise  the  right  of  appointing  a 
bailiff  by  the  clausula  "nou  omittas,"  13  Edward  I.  c.  29,  the 
sheriff  may  execute  every  order  of  the  court  in  such  franchise, 
if  the  bailiff  does  not  do  it  properly.  Of  course  fragmentary 
remnants  of  the  old  regime  still  occur.  The  itifanfitheft  and 
outfangtheft  were,  under  Edward  I.,  occasionally  put  in  force 
by  manorial  courts,  and  as  late  as  1285  two  cases  occur  in 
which  a  court  baron  passes  sentence  of  death  for  felony. 

III.  Tlie  exercise  of  the  police  power  becomes  connected  with 
the  county  in  a  new  way,  by  the  office  of  justice  of  tl)C  pcncf, 
which  had  been  formed  after  a  long  series  of  experiments. 
The  parliaments  of  this  period  begin  with  complaints  of  the 
insolence  of  the  magnates,  and  of  feuds  and  l)rawls,  which 
after  the  times  of  the  Barons'  Wars  appear  again  periodically. 
Hence  there  resulted  together  with  the  militia  code  a  formal 
police-code  in  the  statute  of  Winchester,  13  Edward  I.,  which 
begins  with  the  words :  "As  day  by  day  robberies,  murders, 
arson,  and  thefts,  occur  more  frequently  than  they  ever  did 

tlie  monnrchy  was  involved  in  a  con-  three  presidents  of  the  central  (v^iirts 

flict  with  the  great  barons  on  account  of  law  were  nientiomd.    In  Fnrtej-cut>'8 

of  the  appointment  to  the  frrent  offices  time  all  justices  of  the  renhn  were  wont 

of  State.     This  statute  secured  on  tlie  to  meet  together  witii  tlie  j:reat  officers 

one  hand  the  constitutionnl  influeiico  and  memlx'rs  of  the  council  of  State, 

of  the   comcil,  and   <in   tlie  othi  r  n  These  arc  all   only  variations  in   the 

certain    imjiartiality    in    makinf^    llio  course   of  business  of  the  council  of 

appoiiitmciits.      The  i<lea  was  that  tlio  State;  in   like  maimer  as  the  custom 

chief  officials  of  the  permanent  council  of  propusinp  tiiree  candidates  to  the 

should  exercise  the  riplit  of  proposal.  KiuR   also   oriirinatc d    from    practice. 

In  14  Edward  III.  etat.  1,  cap.  7;  2:?  As  to   the   still  con.>-iderahlo  fees   at- 

Ilenr.    VI.,    cap.    8,    accordiiifjly    the  tached    to    tlie    office    of    slieriff,    cf. 

T<ord  Chancellor,  the  Lord  Trea.-unr,  Thomas,  Exchequer,  51. 
the  President  of  the  Council  ami  tlio 
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before " — therefore  the  old  police  regulation  toucliing  the 
"  Inic  and  cry  "  was  strongly  enjoined,  the  landlord  was  made 
responsil)le  for  the  guests  he  liarhoured,  tlie  hundred  for 
reparation  of  damage  done  within  its  district,  and  a  more 
extensive  duty  to  do  militia  service,  and  a  system  of  watch 
and  ward  introduced.  But  tliere  was  also  a  concurrence  of 
various  social  reasons  for  extending  and  multiplying  the  pro- 
vince of  the  police-power.  Town  and  country  life  in  England 
had  not  become  quite  separated  each  from  the  other,  and 
there  existed  free  intercourse  to  such  a  degree  that  the  com- 
munities, having  become  mistrustful  on  account  of  their 
liability  to  make  compensation,  had  frequently  to  require  that 
suspicious  characters  should  find  security  for  keeping  the 
peace  and  for  their  good  behaviour.  With  the  comparatively 
early  decay  of  villeinage  and  with  the  introduction  of  free 
transactions  of  hiring  and  letting,  the  intimate  bond  between 
property  and  labour  became  loosened  in  many  places.  By 
free  intercourse  and  unfettered  industry,  the  unstable  rela- 
tions between  property  and  labour  became  welded  together, 
and  capable  much  earlier  than  on  the  Continent  of  being 
regulated  by  comprehensive  laws.  The  numerous  industrial 
enactments,  which  in  Germany  must  be  looked  for  in  the 
police  regulations  of  towns,  and  in  the  statutes  of  guilds, 
appear  here  as  subjects  of  general  legislation ;  at  first  as 
royal  assisse  and  ordinances,  and  later  as  parliamentary 
enactments.  To  these  belong  the  legal  fixing  of  the  price  of 
bread,  beer,  firing,  and  other  necessaries  of  life,  assisse  venalium 
(at  the  same  time  with  regulations  against  adulteration),  the 
most  important  of  which  is  called  the  ass'isn  panis  ct  cerevisias 
(51  Henry  III.  c.  5),  all  of  which  are  continued  as  periodical 
tarifls.  Regulations  aftecting  the  bakers'  trade,  the  prepa- 
ration and  manufacture  of  leather  and  woollen  cords,  the 
preparation  of  malt,  brick-making,  the  coal  trade  and  saJe  of 
firewood,  market  police-rules,  and  the  general  provisions 
of  a  trade-code  form  a  very  complicated  legislation.  (3)     To 

(3)  The  scope  of  these  laws  is  best      as  49  Gcorffe  III.  c.  109.  which  affects 
seen  in  the  uio.leru  repeal  acts,  such      forty  statutes  dealing  with  the  woollen 
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these  were  added  the  police  laws  affecting  labour,  which  stand 
in  the  place  of  the  "  law  of  socagers,"  and  of  the  guild  and 
urban  police  institutions  on  the  Continent,     The  first  statute 
of  labourers,  23  Edward  III.,  cap.  1,  was  promulgated  after 
a  great  national  calamity,  which  had  diminished  the  number 
of  working  hands,  and  increased  the  ordinary  rate  of  wages. 
By  it  the  working  men  are  ordered  to  serve  every  employer 
of  labour  at  the  customary  wages.     Connected  with  it  there 
became  defined  in  practice  the  notion  of  combinations,  that 
is,  of  prohibited  unions  for  obtaining  an  increase  of  wages. 
Further  connected  therewith  is  the  prohibition  of  giving  alms 
to  able-bodied  beggars.     By  12  Eichard  II.  c.  7,  every  labourer 
is  forbidden  to  leave  his  place  of  abode  without  a  certificate  of 
the  magistrate  that  there  is  a  good  reason  for  his  doing  so  ; 
whosoever  is  found  wandering  about  without  such  certificate 
can  be  apprehended  and  put  in  the  stocks.     Those  who  are 
unable  to  work  shall  return,  in  case  of  need,  to  their  birth- 
place to  be  supported  there.     According  to  the  strength  or 
weakness  of  the  successive  reigns  so  does  the  rigour  of  the 
labour  police  vary  (13  Eichard  II.  cap.  3  ;    14  Eichard  II. 
c.   1.   2  ;  2  Henry  IV.  c.   5  ;  4  Henry  IV.  c.   15  ;    5  Henry 
IV.  c.   9;    11   Henry  IV.    c.  8;    0  Henry   V.  c.   9,  stat.  2; 
8  Henry  VI.  e.   24 ;    27  Henry  VI.  c.  3  ;    17   Edward  IV. 
c.  1 ;  1  Henry  VII.  c.  2;  3  Henry  VII.  c.  8).     But  a  warning 
to  exercise  moderation  existed  in  the  rebellion  of  the  peasants 
under  Eichard  II.     The  statutory  tarifi"s  of  bread  and  beer 
were  intended  in  some  measure  to  act  as  a  counterpoise  to 
this.     Elements  of  a  police  des  nioeiirs  were  also  contained  in 
the  comprehensive  meaning  of  the  term  "  common  nuisances  " 
by  which  disorderly  and  immoral  houses  were  punished  ;  in 
laws  affecting  luxury  in  dress,  food,  and  other  extravagances 
— the    last-named    in    connection    with    fantastic    practices 
which  the  paid  soldiery  brought  back  with   them   from  the 
French  wars.     To  this  head  belongs  the  dinner  law  (10  Edw. 
III.  stat.  3),  do  cibariis  xilrndis,  which  allowed  for  dinner  and 

manufactures     from    2    Edward    III.       A  kind  of  ^'cncral  trade  code  resulted 
downwards  (cf.  19  and  20  Vict.  c.  G4,.       from  3  Edward  IV.  c.  1. 
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supper  only  two  courses ;  the  great  laws  against  luxury  (37 
Edw.  III.  c.  8-14)  relating  to  dress  and  meals,  repealed,  it 
is  true,  in  the  following  year,  but  partly  revived  under  Edward 
IV.  Supplementary  to  the  above  there  existed  besides  a 
summary  penal  power  residing  in  the  King's  Bench,  as 
cnstos  morum,  as  well  as  the  right  of  the  magisterial  police  to 
enforce  the  finding  of  a  security  for  good  behaviour  in  cases 
of  offensive  acts  of  public  immorality.  The  idea  of  nuisance 
embraces,  besides,  a  number  of  disputes  between  neighbours  ; 
among  others  also  the  first  forms  of  highway  regulations,  and 
a  highway  police.  Further  connected  with  these  follow 
hunting  and  fishing  laws  in  an  almost  innumerable  series. 

To  deal  with  this  complicated  system  there  had  existed 
hitherto  merely  the  sheriff's  tourn  and  the  courts-leet. 
Although  the  Great  Charter  had  withdrawn  from  the  Vice- 
comes  the  royal  criminal  accusations,  yet  there  still  remained 
to  him  the  first  interference,  the  taking  of  secui'ity,  the  police 
inquisitio,  as  well  as  the  functions  of  police  magistrate,  where 
petty  criminal  cases  were  concerned.  The  investigation  in 
these  courts  was,  however,  somewhat  different  from  the  pro- 
ceeding of  the  present  day.  It  did  not  take  place  publicly 
before  the  community,  but  in  and  by  the  community  itself, 
with  constant  summonings  of  bailiff's  and  lawmen,  with 
examinations  on  oath  as  to  knowledge,  ignorance,  and  belief. 
It  was  not  only  that  this  constituted  the  heaviest  burden  of  the 
judicial  duties  of  the  people,  the  community  having  to  be 
summoned  en  masse ;  the  further  and  main  fault  was  unmis- 
takable, that  the  terms  and  forms  of  a  court  were  inadequate 
for  the  preventive  purposes  of  a  police  of  this  description, 
which  presupposes  a  much  greater  amount  of  activity.  The 
local  com-ts-leet  were  on  this  account  just  as  httle  equal  to 
the  performance  of  such  tasks  as  were  the  sheriff  and  his 
under-bailift's.  Experience  made  it  ever  more  clearly  felt, 
that  assemblies  of  the  community  neither  in  pleno  nor  yet  in 
committees  could  conduct  a  police  administration  in  the  form 
in  which  it  was  then  constituted,  owing  to  the  extended 
character  of  the  system  of  preservation  of  the  peace  and  the 
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police  laws  for  trade,  labour,  and  morals.  So  soon  as  a  police 
system  by  virtue  of  express  enactment,  takes  the  place  of 
patriarchal  regulations,  the  carrying  out  of  these  regulations 
by  single  officers,  and  their  more  summary  enforcement,  must 
lead  to  the  creation  of  a  judicial  office. 

As  early  as  the  reign  of  Richard  I.  a  first  attempt  was 
made  to  associate  with  the  sheriff,  district-deputies,  custodcs 
placitorum  corona,  or  coroners,  who  were  described  in  the 
capitula  of  1194  as  custodes  placitorum  coronee.  Their  func- 
tions consisted  in  keeping  a  watchful  eye  on  the  royal  taxes, 
rights,  and  dues,  and  are  probably  identical  with  those  of  the 
later  coroners.  Edward  I.  gives  these  officers  exact  instruc- 
tions how  to  proceed  with  a  commission  of  inquest  chosen  from 
the  neighbom'hood  in  the  case  of  unusual  deaths.  After  28 
Edward  III.  c.  6,  they  were  chosen  in  the  county  court  from 
among  respectable  landowners,  and  presented  to  the  King  for 
his  appointment.  This  first  formation  did  not  develop  itself 
further ;  it  confined  itself  to  inquests  as  to  causes  of  death, 
to  cases  of  embezzlement  of  treasure,  and  to  assisting  the 
sheriff'  in  certain  cases.  The  monarchy  was  probably  not 
inclined  to  extend  the  powers  of  these  chosen  officers.  It 
is  likely  that  in  early  times,  as  a  consequence  of  the  inade- 
quate principles  of  their  election,  they  proved  themselves 
inadequate  officials.  (3"j 

(S")  Without  doubt  the  coronator  days,  whenever  a  speedy  investigation 
occurs  under  Johu  and  in  Magna  on  flieeijot  was  neecied.  Violent  deaths 
Charta;  and  is  described  in  detail  in  and  eas.s  of  treasure  trove  thus  became 
the  law  books  of  Bracton,  Fleta,  and  the  principal  i)rovince  of  the  coroner. 
Britton,  c.  1.  As  to  their  procedure,  According  to  the  oldest  indicwtions  we 
a  very  thorough  ordinance,  4  Edward  I.  possess,  this  odicer  was  to  be  presented 
de  officio  coronatoris  svas  issued  ;  ami  it  to  the  King  l>y  the  ciiancellor,  the  cur- 
is  also  described  in  the  .s/rt/H^um  irii///,e  rent  fnriuula  for  which,  a  "linrr  de 
(12  Edw.  I.  c.  5).  In  addition  to  tlio  corona  tore  <li<jindo,"  is  very  ancient, 
itinerant  financial  conujiissioiiers,  other  The  jury  to  bo  siur.moned  by  tho 
persons  also,  who  were  presenteil  from  coroner  is  to  lu'  c(dlected  from  tho 
the  county  itself  to  tho  King,  could  nearest  vdlages  to  the  iiDjuinitio  {per 
exercise  a  control  over  the  maintciuinco  corum  farramcnium  inquixitionein  J'a- 
of  tho  rights  of  tlic  revenue  and  the  ciant  ddiomine  ocnVo).  and  it  was  re- 
Crown  ;  out  of  this  there  was  formed  an  garded  as  underst(KHi.  that  at  least 
tVi^itisiVio  after  the  manner  of  a  sheritrs  twelve  jurynu-n  must  bo  present,  and 
tourn,  with  commissioners  of  the  town-  twelve  be  of  one  accord  in  giving  tlieir 
ship,  which  was  to  intervene  in  tho  verdict.  Spi  cial  qnalilicitions  wen' not 
vacations  between  the  periodical  court  requirefl  of  this  ex  <<iw/x>rf  coinmii>()iuD. 
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Towards  the  end  of  Edward  the  First's  reign,  in  disorderly 
times  and  districts,  a  kind  of  court-martial  under  justices  of 
trail  haston  began  to  be  instituted,  which  was   also  in  later 
times    occasionally  repeated,    but  met  with   opposition    on 
account    of    its    too    summary    character.      Shortly    after 
Edward   II.    ascended    the   throne,  conservatores  pads  were 
appointed   in  every  county,  who  were  to  reside  continually 
in  their  counties  and  visit  all  parts  of  the  same,  "to  watch 
over  the  observance  of  the  police  code  of  Winchester,  and 
the  royal   decrees   relating    thereto."      This   also   remained 
only  a  passing   attempt.     But  a  very  serious   occasion  for 
the   appointment   of  local   police   magistrates   arose    at  the 
accession  of  Edward  III.     After  the  deposition  of  Edward  II., 
his  criminal  spouse  and  her   followers  feared   that   general 
disorder  would  ensue.     They  therefore  caused  by  ordinance 
(1  Edw.  III.  c.  IG)  the  appointment  in  all  the  counties  of  police 
magistrates,  chosen  from  the  ruling   faction — "  bonnes  gens 
et  loyaux  assignees  a  la  garde  de  la  paix,"  to  act  as  assistants 
of  the  sheriffs  and  of  the  itinerant  justices.     In  the  following 
year  police-magistrates  were  appointed  with  a  commission  of 
oyer  and  terminer,  that  is,  with  real  penal  powers.     But  these 
again  ceased  w'hen  the  occasion  for  their  institution  disap- 
peared, and  the  change  of  party  took  i)lace.     The  idea  of  the 
appointment  of   police-magistrates  from  the  district   of  the 
county  had  in  the  meantime  become  popular.      In  18  and  20 
Edward  III.  new  attemi)ts  and  new  proposals  were  made.     In 
21  Edward  III.  the  commoners  make  a   proposition   to  the 
King,  to  appoint  about  six  police  magistrates  in  each  county 
— two   lords,  two  knights,  and  two  men  of  the   law.     The 
difference  of  opinion  on  the  matter  lies  principally  in  this,  that 
the  King  and  council  cleave  to  the  royal  prerogative  of  ap- 
pointment, whilst  the   estates  lay  the  greatest  weight  upon 
the  election  of  great  landowners.     But  in  the  meanwhile  the 
disputes  with  the  labouring  classes  had  arisen,  which  necessi- 
tated the  statutes  of  labourers  (23  Edw.  III.  c.  1;  25  Edw.  III. 
c.  8).     For  the  putting  of  these  laws  into  execution  according 
to  their  spirit  and  their  letter  commissioners  endowed  with 
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extraordinary  powers  were  appointed,  who  were  to  hold  their 
sittings  four  times  a-year  in  each  county.  The  idea  of  apply- 
ing the  principle  of  election  to  the  statutes  afifecting  labourers 
could  not  for  a  moment  be  entertained.  These  police-magis- 
trates, appointed  by  royal  nomination,  proved  successful,  and 
agreeably  to  this  precedent,  after  long  experimental  forma- 
tions, there  ensued  at  last  in  the  year  1360  the  appointment 
of  district  police-magistrates,  as  a  permanent  institution, 
by  34  Edward  III.  c.  1.  "  In  every  county  of  England  there 
shall  be  assigned  for  the  keeping  of  the  peace,  one  lord,  and 
with  him  three  or  four  of  the  most  worthy  men  of  the  counties, 
together  with  some  learned  in  the  law,  and  thej'  shall  have 
power  to  restrain  offenders,  rioters,  and  other  barretors,  and 
to  pursue,  arrest,  take,  and  chastise  them  according  to  their 
trespass  or  offence  ;  and  to  cause  them  to  be  arrested  and 
duly  punished  according  to  the  law  and  customs  of  the 
realm,  etc.,  etc.,  and  also  to  hear  and  determine  at  the  King's 
suit  all  manner  of  felonies  and  trespasses  done  in  the  same 
county  according  to  the  laws  and  customs  aforesaid."  (3'') 

(3')  The  origin  of  the  office  of  justice  to  the  King  (Lambard,  20).     This  pas- 

of  the  peace  is  treated  of  at  length  in  sage,  which  has  been  copied  again  and 

Reeve's  Historj',  ii.  472  ;   iii.  21G,  242,  again,  must  have  given  rise  to  tiie  crro- 

265,   290;  iv.    154.     The  old  work  of  nc  ous  idea  that tliere existed  in  Kngland 

Lambard,  "  Eirenarchia,  or  the  Oflice  elected  or  manorial  justices  of  tlic  pence, 

of  Justices  of  the   Peace,"    is   still  in  Officers  ciuisen  by  the  peoplcoccupying 

use  in  various  editions,  from   1581  to  the  magisterial  office  of  justices  of  tho 

1619,   8vo.       Still    more     detailed    is  peace,  have  never  existed  in  England 

Dalton's  "Justice,"  1618,  last  edition  since  tlio  Conquest.     Traditions  of  this 

1697    fol.,    which   contains    historical  sort,  wliich  are  also  repeated  in  Coke, 

notices,    and  much    confused    matter.  Inst.,  ii.  459,  558,  551),  date  from  the 

Historical    excerpts    from   Hardy    are  cniistitution  of  the  Anglo-Saxon  town- 

contained    in   tho    "First    KepoVt    on  ships.     For   tho  Norman  periotl    they 

Constabulary    Force,"     pp.     192-202,  arc.    on    the   showing  of  the   records, 

(1830).  The  historical  notices  contained  false,  and  iiicnnpatiMe  with  the  whole 

in  Blackstone  are  taken  from  Lambard,  course  of  the  development  of  legislation 

especially  tiie  vague  and  confused  e.\-  touching  justices  of   tiie  peace.     Tho 

pression  that  there  existed,  according  elected    ntstodcf  pari*   of  this    period 

to    common    law,    comerratorrs   pads  are  partly  the  coroners,  partly  tiie  re- 

either  by  cu.stom  or  by  feudal  tenure,  cruiting  ollirers  of  the  militia,   partly 

with    tho  obligation   to  maintain  tho  the  constables   in  tho    ivilire  lulniini- 

peace,  or  such  as  had  been  chosen  from  stration,  and  partly  anomalous  person- 

the  people  in  the  county  courts  (Lam-  ages,  witli  whom  in  tinus  of  civil  war 

bard,  15-17).     By  tlio  pn^ceedings  of  experiments  were  made  for  a  short  time. 

1  Edward  III.  c.  16  the  choice  of  tho  Tliese  are  nfflcers  having  the  right  of 

guardians  of  tho  peace  was  first  of  all  first    interference,  of   prosecuting    tho 

taken  from  the  people  and  then  given  presentments  before  the  courts  of  law, 

VOL.  I.  -  B 
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After  many  new  proposals  had  been  made,  Parliament 
demanded  that  the  police  magistrates  should  hold  common 
sittings  four  times  in  each  year ;  this  was  granted,  and  by 
36  Edward  III.  c.  12,  it  became  law.  In  the  ensuing  year  a 
petition  was  addressed  to  the  King  to  the  effect  that  he  might 
be  pleased  to  allow  the  knights  and  burgesses  in  Parliament 
assembled,  to  elect  "  the  justices  of  the  peace,  and  the 
justices  of  labourers  and  artificers,"  and  that  the  persons  so 
elected  should  not  be  again  removed.  The  reply  ran,  that 
Parliament  might  propose  the  i)ersons,  but  that  the  King 
would  ajDpoint  according  to  his  pleasure.  Once  again,  in 
50  Edward  III.,  a  petition  was  presented,  praying  that 
Parliament  might  appoint  the  justices,  and  that  they  should 
not  be  deposed  without  the  consent  of  Parliament.  The 
reply  to  it  ran,  that  the  judges  should  be  appointed  by  the 
King  and  his  (permanent)  council,  and  herewith  the  election 
question  was  settled  for  ever. 

In  this  period,  also,  the  more  honourable  title  "justices" 
occurs  in  addition  to,  or  instead  of,  the  older  term,  "  cus- 
todes  pacis.''  The  form  of  the  commissions  was  at  the  com- 
mencement of  Pdchard  II. 's  reign  already  similar  to  that  of 
our  own  day,  and  became  gradually  consolidated  as  a  com- 
prehensive instrument  of  penal  justice,  and  police,  and 
especially  the  newly  promulgated  jDolice-laws.  The  duties 
of  the  commissions  of  peace  were  at  this  time  twofold  : 

at  most  with  the  right  of  enforcing  Abbot  of  St.  Alban's,  and  came  on  for 
the  giving  of  security ;  but  not  royal  trial  before  the  King's  Bench  (20 
justices  of  record  witli  the  right  "to  Hen.  VII.),  the  court  declared,  in  con- 
pass  judgment,  and  endowed  with  the  currence  with  the  Attorney-General, 
numerous  extraordinary  and  discretion-  that  the  King  was  not  authorized  to 
ary  powers  of  justices  of  the  peace.  concede  by  such  a  grant,  to  any  person, 
Just  as  little  have  manorial  justices  of  the  rigiit  cf  appointing  royal  justices, 
the  peace  ever  existed  in  England.  seeing  that  this  was  a  prerogative  in- 
The  usurpations  of  tlie  nobility  under  separable  from  the  Crown.  Lambard 
the  House  of  Lancaster,  and  at  tlie  himself  confesses  (i.  c.  3)  that  "all 
time  of  the  Wars  of  the  Roses,  only  ofBccs  for  the  maintenance  of  the 
produced  confused  conceptions  of  the  peace  are  originally  derived  from  the 
Kind,  and  in  a  few  cases  also  hasty  King,  and  that  no  duke,  earl,  or  baron, 
and  impolitic  grants.  But  when  a  case  as  such,  has  a  greater  authority  to 
of  this  kind,  touching  the  grant  of  the  maintain  the  peace  than  any  private 
privilege  of  appointing  justices  of  the  man." 
peace,   occurred    in   a   cliarter  for   tlie 
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(i.)  The  preservation  of  the  peace  according  to  common 
law  ;  that  is,  apprehension,  arrest,  enforced  bail,  and  all 
other  police  functions,  which  traditionally  lay  in  the  jurisdic- 
tion of  the  Norman  provincial  magistrates. 

(ii.)  Analogous  functions  according  to  the  statute  of  Win- 
chester, the  statute  of  Westminster,  and  the  later  laws  relating 
to  the  police  control  over  trades  and  labour,  which  became 
more  numerous  with  each  succeeding  generation.  Actual 
criminal  penalties  were  only  inflicted  by  them  when  they  sat 
in  a  body  in  quarter  sessions,  with  the  assistance  of  a  jury. 
Their  commission  was  drawn  up  on  this  matter  in  such 
general  terms,  that  they  exercised  a  concurrent  criminal  juris- 
diction with  the  itinerant  justices.  In  another  direction, 
there  were  especially  reserved  to  them,  by  the  framing  of  tho 
statutes,  jurisdiction  over  a  number  of  smaller  offences  against 
the  regulations  affecting  trade,  morals,  and  labour.  No 
intention  could  yet  be  perceived  in  this  materiall}-  to  restrict 
the  application  of  the  jury.  But  the  framing  of  tlie  more 
recent  police  laws,  gave  them  also  in  their  own  persons  a 
comprehensive  jurisdiction,  which  was  to  be  exercised  with- 
out a  jury.  It  was  not  until  the  statutes  of  the  following 
period  that  this  became  extended  to  an  administration  of 
summary  justice  without  a  jury,  even  against  the  accused 
person  who  denies  his  guilt.  (3'') 

The  justices  of  the  peace  themselves  must,  according  to 
the  petitions  addressed  to  Parliament,  be  chosen  from  the 
great  landowners,  whilst  King  and  council  look  upon  know- 
ledge of  the  law  as  an  essential  qualitication.  As  a  body, 
they  were  now  according  to  local  needs  really  composed  of 
both  elements.  The  influence  of  the  nobirs  under  i\\v  house 
of  Lancaster  first  introduced  a  fixed  qualification  (18  Hen.  vi. 

(3'')  According  to  15  Richard  II.  c.  thorn  aRwinst  the  previous  ordinftncos 

2,  their   riutios   wore  to  establish  the  mid  .••tiituti's,  iind  t>)  jmiii.sh   thfin  iic- 

factsof  violent  dispossession  ;  (icfcrdiii^  c<>rdinj;ly   on  tln'ir  own  confcsijion,  na 

to  Henr.  IV.  c.  4,  sec.  2,  "  the  justices  if    they    had    hci  n     ronvictrd     upon 

of  the   peace   are    for    the    future  to  inijucst."     Tln'  btatutcs  of  thr  follow. 

have  the  power  to  hear   on    oalli  all  in>^   jx  riod   extend  this    fjjradually  to 

manner  of  labourers,  servants,  and  their  an  adniinistnition  of  .sununary  justice 

masters,    and    artificers,    touchin>r  nil  without  a  jury  cvtii  against  the  accused 

things  which  have  been  porpetrateii  by  denying  his  guilt. 
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c.  11).  The  justice  of  the  peace  is  to  possess  lands  of  the 
yearly  value  of  .£20  (the  rating,  in  those  times,  of  a  knight'H 
fee) ;  however,  when  sufficient  landed  proprietors  were  not 
availahle  in  the  county,  who  were  skilled  in  law  and  its 
administration,  the  Lord  Chancellor  was  authorized  to  place 
on  the  commission  other  persons  learned  in  the  law.  By 
virtue  of  this  clause,  the  rivalry  between  the  landowners  and 
the  justices  of  the  peace  learned  in  the  law  or  "  the  quorum," 
continued  down  to  the  eighteenth  century.  The  renuncia- 
tion of  their  right  to  legally  fixed  daily  allowances,  which 
became  more  and  more  the  custom,  at  last  brought  about 
the  disappearance  of  the  mere  professional  officials  from  the 
commission  of  peace.  (S*^) 


(3'')  In  the  clause  of  the  commis- 
sion, in  which  "  two  or  more  "  justices 
of  the  peace  are  authorized  to  try  and 
to  judge,  the  proviso  is  added,  that 
among  this  number  one  or  more  should 
always  be  appointed  by  name  ("  quorum 
aliquem  vestrum  A.  B.  C.  D.  unum  esse 
voJumus  ").  Those  thus  appointed  are 
the  members  skilled  in  the  law,  who 
on  this  account  are  technically  called 
"  the  quorum."  In  later  statutes  it  is 
also  specifically  determined  whether 
the  justice  of  the  peace  is  to  act  inde- 
pendently, or  whether  he  is  to  act  with 
the  assistance  of  a  colleague  learned  in 
the  law.  This  ofBce  of  justice  of  the 
peace,  filled  both  by  lawyers  and  land- 
owners, is  in  fact  only  a  new  combina- 
tion of  elements  that  had  long  existed, 
a  new  blending  of  property  and  office. 
The  King  could  from  time  immemorial 
appoint  justices  of  oyer  and  terminer  to 
hold  the  criminal  courts  ;  by  the  new 
arrangement  he  is  obliged  to  appoint 
them  by  preference  from  among  the 
resident  landowners  of  tiie  county. 
The  itinerant  justices  liad  their  point 
d'appni,  or  centie  of  gravity,  in  tiie 
royal  council,  and  in  the  central  courts 
c)f  law ;  the  justices  of  the  peace  have 
theirs  in  the  county,  and  form  in  their 
periodical  sittings  a  corporate  body, 
which  now  becomes  permanently  con- 
nected with  the  juries  of  the  district, 
and  forms  newly  organiztd  district 
Rilministrations  tor  police  purposf's,  in 
the  widest  sense  of  the  term.     In  tho 


commissions  of  the  itinerant  justices, 
in  addition  to  the  justices  of  the  realm, 
lords  and  knights  of  the  county  were 
also  appointed,  but  only  as  secondary 
personages,  whose  participation  soon 
became  a  purely  nominal  one ;  in  the 
commission  of  the  peace  the  profes- 
sional officers  are  only  colleagues  and 
assistants  learned  in  the  law,  who 
gradually  retire  before  the  permanent 
influence  of  the  great  landed  proprie- 
tors. As  the  non-acceptance  of  stipends 
(after  14  Richard  II.  c.  11)  was  de- 
clared to  be  required  of  the  honour  of 
lords  and  bannerets,  the  non-accept- 
anoe  of  wages  altogether,  soon  appeared 
called  for  by  considerations  of  honour, 
and  thus  the  rush  of  lawyers  and 
small  landowners  to  the  commission 
of  the  peace  diminished.  The  great 
landed  proprietors  thus  obtained  cnm- 
pensation  on  a  greater  scale  for  their 
decaying  manorial  courts.  But  for  the 
practical  purposes  of  the  police  control, 
tlie  requisite  stability  and  the  necessary 
force  was  thus  gained.  Inasmuch  as 
the  justices  of  the  peace  were  appointed 
for  the  district  of  the  county,  aud  as 
their  official  jurisdiction  was  from  the 
first  to  be  exercised  "as  well  within 
as  without  the  franchises,"  they  held 
authority  over  the  disconnected  mano- 
rial districts.  And  herein  already  we 
perceive  the  principal  reason  why  the 
justices  of  the  peace  gradually  ousted 
the  old  courts-leet. 
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This  new  system  of  police  control,  as  it  steadily  progresses, 
thrusts  into  the  background  the  old  institutions,  and  lirst 
of  all  the  district  police  court  of  the  sheriff.  The  turnus 
Vicecomitis  remains,  it  is  true,  side  by  side  with  the  justices 
of  the  peace.  To  the  sheriff  is  also  reserved  the  right  of  first 
interference,  of  inquisition  as  well  as  criminal  jurisdiction  in 
petty  penal  cases,  with  the  co-operation  of  the  townships. 
So  far  the  relation  remained  one  of  rivalry,  but  to  the  dis- 
advantage of  the  sherifif,  whose  unpopularity  still  continued, 
and  whose  police  jurisdiction  was  doomed  to  further  decay  in 
consequence  of  the  inconvenient  change  of  ofldce  from  year 
to  year.  Sheriffs  were  deprived  of  the  important  powers  of 
l)reliminary  inquiry  by  1  Edward  IV.  c.  2,  3  (1461).  Their 
functions  were  restricted  to  a  jurisdiction  of  first  instance, 
and  the  taking  of  indictments,  and  the  actual  order  of  arrest : 
all  further  proceedings  had  to  be  left  to  the  next  quarter 
sessions.  But,  on  the  other  hand,  the  execution  of  penalties 
still  remained  to  the  sheriff ;  for  which  function  the  organiza- 
tion and  financial  administration  of  the  sheriff's  office  was 
originally  framed,  and  for  which  they  remained  suitable. 

The  same  course  of  development  was  taken  by  the  manorial 
and  borough  courts-leet,  which  had  branched  off  from  the 
sheriff's  tourn.  For  a  certain  time  they  still  competed  with 
the  office  of  the  justices  of  the  peace  ;  that  is,  tliey  acted  by 
means  of  a  continued  summons  of  the  assemblies  of  the 
townships  for  the  purposes  of  the  inquest  and  police  convic- 
tions. They  still  continue,  but  in  principle  are  restricted  to 
their  old  jurisdiction  at  common  law,  except  where  the 
criminal  jurisdiction  over  new  penal  offences  has  been  ex- 
pressly given  them  by  statute  law,  as  was  done  frequently 
in  the  province  of  police  regulations  affecting  labour  and 
trade.  In  this  condition  of  free  competition,  the  court-leet 
(except  in  very  few  places  where  accidcntjil  circumstances 
kept  it  alive)  becomes  gradually  overshadowed  and  choked 
by  the  newer  and  more  vigorous  institution  of  justices  of  the 
peace.  These  were  at  all  times  accessible,  whilst  the  court- 
leet  was  only  opened  twice  in  each  year,  and  then  only  for  a 


374  Constitutional  llifitori/  of  Eiujlnnd. 


Bhort  time.  The  justices  of  the  peace  gain  from  generation 
to  generation  new  and  effectual  penal  powers,  whilst  the  court- 
lect,  as  a  rule,  remains  restricted  to  a  cumbrous  inquisition, 
and  to  the  penalties  of  the  common  law.  At  the  close  of 
Edward  the  Third's  reign  (51  Edw.  III.)  Parliament  again 
prays  that  no  penal  offences  shall  be  sent  to  the  justices  of 
the  peace,  which  ought  to  be  decided  in  the  leets  of  the  land- 
owners and  boroughs.  The  answer  ran,  that  the  laws  which 
had  hitherto  been  enacted  (police  regulations)  could  not  be 
maintained,  if  this  petition  was  granted.  From  that  time  the 
decay  of  the  leets  silently  proceeded. 

The  subordinate  functions  of  the  maintenance  of  the 
peace,  which  were  exercised  as  a  jurisdiction  of  first  instance 
in  the  townships,  tithings,  and  villatss,  by  reeves  and  the 
lawmen  of  the  district,  in  the  form  of  committees  of  the 
township,  together  with  the  duty  of  giving  informations, 
passed  graduall}'  into  the  office  of  the  reeves  of  the  town- 
ship, who  now  subordinated  themselves  to  the  justices  of  the 
peace  as  they  formerly  did  to  the  sheriff's  tourn.  These 
inferior  functions  follow  the  course  of  development  of  the 
higher  ones.  In  the  place  of  the  indicting  township,  there 
now  appears  at  the  sessions  of  the  justices  of  the  peace,  a 
tithing-man,  who,  from  the  time  of  Edward  III.,  bears  the 
title  of  constable,  a  name  taken  from  his  militia  functions ; 
he  makes  his  presentments  there,  and  keeps  watch  over  the 
peace  in  his  district  (just  as  the  chief  constables  did  in  the 
hundred),  with  the  old  duties  of  a  guardian  of  the  peace, 
and  various  new  official  functions  which  have  been  successively 
imposed  upon  him  by  the  police  laws  relating  to  trade,  labour, 
and  morals.  (S'^) 

(S')  It   wns  a    division   of    labour,  In  the  private  leets,   too,    the  failure 

by  virtue  of  which  the  duty  of  making  of  tiie   lawmen   to   appear  was  never 

presentment,  as  well  as  that  of  appre-  rigorously  regarded.    The  current  busi- 

lundingthcbreakerof  the  peace,  passed  ness  accordingly  fell  more  and   more 

to  the  constable  alone.     According  to  into  the  hands  of  the  reeve  alone,  who 

the  statute   of  Marlebridgo  (52  Hen.  came  to  be   often  called  "constable," 

III.\  th«^  whole  township  was  only  to  in  consequence  of  his  official  duties  in 

app.\Hr  in  case  of  murder ;  in  all  other  the  militia.     In  the  stitutes  we  meet 

CHSos  tlic  si  eriff  was  to   be  content  if  with  this  title  first  in  12  Edward  III. 

the  prmi  >.t  app  ared  with    four  men.  It  npjiears  to  be  regarded  in  the  war- 
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IV.  '2rf)e  connection  of  t^e  financial  administration  toitf)  tf)c 
COuntl)  is  bound  up  with  a  system  of  local  taxation  which 
dates  from  earlier  times.  The  dues  of  the  county  unions  con- 
sisted for  a  long  time  only  of  services  and  matters  rendered 
personally  and  in  kind,  whilst  the  central  government  had 
even  in  early  times  adopted  a  properly  organized  revenue 
system.  Supplementary  payment  in  money  is  already  found 
in  Norman  times,  in  consequence  of  the  innumerable  amercia- 
ments and  fines.  The  oldest  payments  in  money  were  fines 
inflicted  for  the  neglect  of  duty  by  individuals  or  communi- 
ties ;  others  served  for  procuring  the  necessary  ways  and 
means  for  the  fulfilment  of  a  common  duty.  Directly  or  in- 
directly, taxation  was  thus  a  complement  of  the  judicial, 
police,  and  military  services  owed  by  the  greater  and  smaller 
unions,  in  the  imposition  of  which  the  pattern  of  feudal 
burdens  pervades  the  lower  spheres  as  well,  distributing  taxa- 
tion according  to  the  scale  of  freeholdings,  houses  as  well  as 
land,  and  profitable  rights.  In  the  practice  of  administration 
three  grades  became  formed,  which  although  they  are  only 
incidentally  mentioned  in  the  oldest  statutes  are  presumed  to 
have  existed. 

1.  The  "tithing"  or  "  town-ley  "  (levy)  served  to  discharge 
the  amerciaments  and  fines  of  the  township,  and  answered 
to  the  duties  which  the  Norman  constitution  laid  upon  the 
tithings.  Such  were  amerciaments  for  escaped  offenders,  for 
the  harbouring  of  breakers  of  the  peace,  outlaws  and  those 
for  whom  no  secm'ity  had  been  given ;  amerciaments  for 
neglecting  to  keep  the  paths,  highways,  drains  and  smaller 
bridges  on  roads  belonging  to  the  township  in  repair ;  fines  for 
the  neglect  of  accusations  before  the  court.  ^Vht're  a  special 
court  leet  had  been  granted  to  the  township,  the  expenses  of 
keeping  the  stocks  in  repair  and  other  outlays  connected  with 

like  timi s  whirh  followcil  us  the  more  F.dw.  III.  stnt.  1,  r.  6;  'M^  Edw.  III. 

lionoumble    title,  uml  tiow  drives  the  stat.  1.  c.  2).     In  the  wc8t  of  Eu>;ltmd, 

older  desigiiiilinns  fri'iii    the    popular  liowevir.  to\vnt*liip.s  uro  still  found  with 

liinpjun^e.      Towiirdsi   the  end    of    the  two  tithinj;-nien,  of  whom  tiie  first  is 

fourteenth  century,  it   had  l)eeome  tho  constiihlc    of    llio    Kinp,    the    second 

ordinarv  oflicial  title  of  llie  reeve  (cf.  2  siniplv     "  lieml-lM.rou^h  "     (I.nmbard. 

Edw.  III.  c.  :^;    3  Edw.  III.  c.  14;  25  "  Constubles."  pp.  'J,  10). 
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the  local  court  were  added  to  these  :  in  somewhat  later  times 
again,  amerciaments  for  offences  against  the  militia  code,  such 
as  failure  to  furnish  troops,  neglect  to  keep  the  weapons  and 
archery  butts  in  repair,  etc.  Naturally  such  contributions 
were  raised  by  the  local  authorities,  that  is,  by  the  provost  with 
the  four  men  who  represent  the  township  at  the  sheriff's  tourn. 
After  the  name  "constable"  ajjpears,  in  the  fourteenth  cen- 
tury, in  the  place  of  that  of  provost,  the  name  "  constable's 
tax  "  is  the  prevailing  designation  for  the  same  thing.  The 
manner  of  distribution  affected  the  same  persons  upon  whom  the 
military,  judicial,  and  police  duties  altogether  fell,  that  is,  the 
freeholders,  and  consequently  the  lawmen  of  the  court  leet. 

2.  The  hundred-rate  served  for  the  payment  of  the  amercia- 
ments and  fines  of  the  hundred,  for  the  maintenance  of  the 
hundred-court,  to  make  good  the  disbursements  of  the  chief 
constable  after  the  introduction  of  the  militia  system,  for  the 
keeping  of  the  bridges  of  the  hundred  in  repair,  and  for  con- 
tributions to  the  county  as  we  shall  mention  below.  It  appears 
to  have  been  apportioned  by  the  bailiff  (later  by  the  chief  con- 
stable) among  the  individual  townships,  where  we  meet  with  it 
again  as  "  town  cess,"  that  is,  as  a  common  bm-den.  The 
oldest  statutory  mention  of  it  is  in  13  Edward  I.  c.  6. 

3.  The  county  rate  serves  for  the  amerciaments  and  fines 
of  the  county,  for  certain  expenses  of  the  county  court,  prisons, 
bridges,  and  certain  military  expenses.  The  raising  of  the 
county  contributions  appears  to  have  taken  place  originally  in 
such  a  manner  that  the  sheriffs  distributed  them  over  the 
hundreds.  By  3  Edward  I.  c.  16,  18,  it  was  indeed  enacted 
that  the  itinerant  justices  should  raise  these  amounts  from 
the  persons  liable  to  pay ;  but  as  such  individual  rating 
probably  appeared  to  be  impracticable,  the  older  manner 
remained  the  prevailing  one,  which  was  to  distribute  the 
payment  over  the  whole  hundreds,  and  from  these  to  divide 
it  among  the  townships,  by  which  method  a  fixed  and  fair 
proportion  in  the  contributions  was  attained.  But  when  the 
proportions  had  been  definitely  fixed,  the  whole  business  of 
assessing  the  taxes  fell  upon  the  townships. 
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Such  being  the  chief  causes  for  the  levj^ing  of  imposts,  there 
arose  accordingly  a  certain  j)ractice  of  assessing  the  neighbour 
by  the  neighbour,  to  which  people  became  accustomed  by  the 
Norman  inquest.  The  increasing  expense  of  keeping  the 
roads  in  repair,  and  of  the  mustering  of  the  militia,  as  well  as, 
later  on,  the  furnishing  of  armed  contingents  which  was  ex- 
pected of  the  districts,  and  many  other  local  necessities,  caused 
on  all  sides  the  institution  of  committees  of  assessment.  (4) 

Meanwhile  the  time  drew  near  when  the  employment  of 
commissions  of  the  townships  could  no  longer  be  disregarded 
for  the  State  taxation  also.  The  raising  of  sciiUu/ia  by  the 
Vicecomes  took  place  indeed  according  to  the  feudal  registers  ; 
but  even  here  the  frequent  change  of  ownership  and  sale  of 
plots  led  to  many  disputes  and  to  much  arbitrary  action. 
Still  more  numerous  were  the  complaints  of  unfairness  in 
making  the  tallagia  assessments.  Hence  at  an  early  period, 
instead  of  the  sheriff,  the  itinerant  commissioners  of  the  Ex- 
chequer were  charged  to  negotiate  with  knights  and  boroughs 
on  these  points.  For  great  disputes  as  to  rights  of  the  Crown 
"juries  of  inquiry"  were  frequently  appointed.  But  when 
the  Assize  of  Arms  (1181)  introduced  service  in  the  militia, 
with  classification  according  to  property,  Henry  IT.  could  not 
avoid  employing  a  number  of  knights  and  l<;i(ilis  homim-s 
sworn  in  for  the  purpose  of  acting  as  commissions  of  the 
townships.  When  the  raising  of  a  Salad  in  tithe  (1187),  the 
collection  of  Eichard  the  First's  ransom,  and  the  levying  of  a 

(4)  As  to  the  first  formntion  of  tlio  (Magna  Cliarta),  accord in^    to  wliicli 

county,  hundred,  and  local    taxation,  no  townsiiip  was  to  bo  forcibly  com- 

comparo  the  Report  on  Local  Taxation  pell.d  to  build  brid-es  where  tins  hud 

of  1843,  pp.  5-7,  and  the  nuiuoir  of  not   btcn  customary   at    the    time   of 

the  Pour  Law  Board  on  Local  Taxes  of  Henry    IL      Tin  so   quotations   prov« 

1846,  p.  45.     The  want  of   lejjal  pro-  that  tlie  laws  of  the  Miihlle  Arcs  only 

visions  as  to  asse.«isments  only  jimv.  s  occasionally  tnucli  upon  tlupe  matters 

that  the  general  principlcsof  tlic  f<  iidal  to  remove  individual  abuses.  But  sjmn- 

and  judicial  duty  decided  the  nictliod.  taneous  growth  prevails  in   n..  system 

The  report  quotes  as  statutes  which  of  taxation.     It  was  in  this  C4use  the 

presuppose  a  local  taxation,  ."V2  Henry  N'ormun   system   of  povi-rnmcut  with 

III.   c.   24,  touching  the  pavments   to  its  administrative  .system  «>f  fines,  which 

be  made  by  the  township  when  their  had  sit  liie  militjiry.  ju.licial,and  i)oiicc 

lawmen    fa'il   to   appear  at  the    accu-  duties  in  motion,  in  accordance  witli 

sation    procoedinKs  before    the   slierifT  the  temporary  neceBaitios  of  tlio  State. 
or  coroner;  and  25  Edward  I.e.  12,  22 
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general  hide-tax  in  the  same  reign  (1198)  led  to  an  entirely 
new  assessment  of  taxes  according  to  the  amount  of  hides 
and  of  income,  the  appointment  of  knights  of  the  shire  and 
others  was  for  practical  reasons  unavoidable.     This  system 
was  continued  under  Henry  III.    For  the  assessment  of  the 
carucafiinm  of   1221  two  knights  were  to  be  chosen  in  full 
county  court  "  according  to  the  will  and  advice  of  the  county 
court."    For  the  income-tax  of  1225  (-iV)  the  assessment  took 
place  on  a  sworn  declaration  of  the  person  liable  to  taxation, 
disputes  were  settled  by  a  jury,  the  amounts  collected  by  the 
reeve  and  the  four  men,  and  paid  to  four  knights  of  the  shire 
of  the  hundred  (Charters,  355).     The  income-tax  of  1232  (^V) 
was  assessed  by  the  reeve  and  four  men  elected  by  the  town- 
ship as  "assessors"  upon  their  oath  (Charters,  360).     The 
income-tax  of  1237  was  assessed  upon  the  oath  of  the  reeve 
and  four  men  of  each  township,  with  the  assistance  of  elected 
"assessors;"  the  assessment  w'as  verified  by  four   knights 
and  an  ecclesiastic   (Charters,  366).     This  method  pursued 
by  the  assessment  commissions  continued  as  a  rule  uniformly 
under  Edward  I.,  and  was  among  other  cases  employed  in 
the  towns  for  the  assessment  of  the  wool-tax  that  had  then 
been  introduced.     After  25  Edward  I.  the  committees  of  the 
township  appear  as  a  permanent  institution.     The  ordinance 
prescribes  that  in  each  township  four  men  shall  be  chosen, 
who  shall  report  their  assessments  to  the  county  authorities, 
who  are  thereupon  to  go  from  hundred  to  hundred  and  from 
township  to  township  to  hear  comj^laints  and  to  correct  errors 
in  the  assessment.     Nine  years  later  (1306)  it  is  decreed  that 
a  commission  (jury  of  twelve  men)  of  every  hundred  shall 
deliver  thcii-  assessment  to  the  assessors  of  the  county.     For 
this  purpose  they  shall  go  from  township  to  township  and 
make  with  the  provost  and  the  four  men  a  correct  assessment. 
The  assessment  commission  of  the  county  proceeds  again  from 
hundred  to  hundred  and  from  township  to  township,  to  see 
that  no  wrong  has  been  done.     But  the  more  fi*equeutly  the 
hundreds  and  counties  agreed  upon  a  fixed  rate  of  contribution 
to  the  local  taxes  for  the  sake  of  simplification,  the  nearer  did 
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the  application  of  the  hke  proportions  to  tlie  State  taxes  come. 
In  the  eighth  year  of  Edward  the  Third's  reign  a  widespread 
assessment  of  individual  townships  at  fixed  sums  had  come 
into  practice,  and  from  that  time  it  became  the  custom  to 
assess  boroughs  and  townships  according  to  these  propor- 
tions, which  are  taken  as  a  basis  for  taxation  as  between  the 
townships.  The  assessment  and  the  collection  from  the  indi- 
viduals was  left  to  the  communitas.  (4") 

V.  Now  that  the  county-union  had  become  a  firmly  organized 
entirety  for  military,  judicial,  police,  and  taxation  purposes, 
it  was  further  developed  by  the  extension  of  tfjC  SlJStcm  of 
tiistrict  unions  to  a  consiticiablc  number  of  borougljs ;  in  the 
majority  of  them  in  a  more  limited  extent,  but  yet  through 
the  application  of  the  same  principles,  so  that  the  constitu- 


(4")  The  proceedings  taken  upon  the 
first  attempts  at  taxing  the  wliole  in- 
come arising  fruin  personal  estate  are 
treated  of  in  Fulgrave,  "  Common- 
wealth," i.  275.  At  these  iirst  attempts 
a  threefold  i>rocess  was  adopted  :  (1) 
All  inhabitants  (with  the  exemption  of 
the  Crown  vassals)  were  compelled  to 
prove  on  oath  the  full  value  of  their 
income,  as  was  done  in  8  John.  (2) 
An  inquest  was  appointed  to  test  the 
case  where  the  onth  of  the  taxpayer 
was  doubted  or  called  in  (]U(stiiiu,  us 
happened  in  9  Henry  III.  (1^)  By  direct 
assessment  by  in(]uests,  which  are 
formed  of  townshijjs  or  liundreds,  in 
16  Henry  IH.,  and  then  rejieatrdly  oc- 
curring until  ICdward  II. 's  reign.  In 
the  course  of  this  period  the  position 
of  Viceconu'x  in  the  assessment  had  to 
be  quite  given  up,  as  the  rcelamatinns 
against  it  were  interminable.  IJiit 
the  itinerant  justices  were  unsuitol  to 
the  duty  on  account  of  tiicir  delicifiit 
knowledge  of  places  and  jjersons.  Tlius 
also  a  permanent  necessity  c<)mpelie<l 
the  addption  of  the  inijuest  bvsteni. 
Complaints  that  one  was  assessed  tt>n 
high  and  anotlier  too  low,  were  also 
made  to  the  Exchequer,  out  of  which 
a  writ  oi xqnaJiter  tajcamlum  was  issuetl 
(Coke,  "lust.,"  ii.  77).  The  township, 
for  its  part,  was  comiM-tent  to  raise 
the  amount  ol'  tlie  tax  by  distraining 
movablesand  money  (Heybiirn  r.  Key- 


low  Mich.,  14  Edw.  II.,  B.  R.  Rot.,  60) 
or  by  civil  action.  Tiie  most  important 
information  as  to  the  assessment  of 
taxes  under  Edward  I.  we  owe  to  the 
treatiseofT.Smith,"Tiie  Parish,"  bS.-)7. 
and  e.-pccially  tlie  advantage  of  being 
able  to  make  more  correct  use  of  the 
'•  iiKjiiixilionex  uotiarum."  These  lu- 
qnifilimuii  (cf.  Coop<'r,  "Account,"  i. 
2SG-2'j;{)  arose  under  the  stut.  14 
Edward  III.  stat.  1,  c.  20,  by  which 
one-ninth  and  one-lifteeiitli  were  voted 
to  the  King  for  the  extraordinary  needs 
of  the  State  and  for  war  jmrposes,  and 
which  in  this  case  were  fixed  at  ono- 
ninth  of  the  civic  income,  upon  tlio 
nintii  lamb,  sheep,  and  wool-sUin  (the 
j)oorer  classes  bting  exempted).  At 
the  same  lime  llio  clergy  ha<l  granted 
one-tentii  of  their  spiritualities  and 
temporalities  according  to  the  rating 
of  l'2\*2.  All  this  led  to  a  complieat«<l 
nssessmeut,  for  which  three  successive 
Cf>nunission8  were  nowapiK)int«^tl.  For 
eacii  onunty  re8pect4»ble  jHrsous  were 
appointed  by  name,  to  act  as  (t»i>vi'i>i>rK 
and  rctiili'lorH  for  llie  assessment  buHi- 
ness,  and  who  by  sworn  UK-n  assessed 
the  ninth  on  c^mi,  wool,  and  land's; 
and  then  again  the  old  Churcii  tax 
and  its  relation  t<>  the  niiitli  of  the 
actual  pDMluce.  The  digest  of  the  ac- 
c^>nnt8  for  twenty-seven  counties  still 
exists  in  the  I'.xi-hequer,  ami  is  jirintod 
us  AomiruHi  Inquitili"ii'S  {\^i^~.  f"!.). 
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tions  of  the  boroughs  resemble,  on  a  small  scale,  those  of  the 
county. 

1.  In  the  militia  system  the  boroughs  arc  in  principle 
incorporated  with  the  counties,  and  farnish  their  contingents 
according  to  townships,  parishes,  and  hundreds  just  like  the 
country.  For  London,  however,  a  separate  militia  system 
soon  arose,  owing  to  the  fact  that  the  county  of  Middlesex 
was  included  in  the  government  of  the  city.  A  small  number 
of  other  towns  obtained  in  this  period  by  charter  the  "  right 
of  a  county,"  and  together  with  it  a  special  civic  militia. 

'2.  In  the  judicial  administration  a  special  court-leet  had 
become  in  the  preceding  period  the  characteristic  mark  of 
the  civic  constitution.  To  certain  cities  a  civil  jurisdiction 
was  also  granted  after  the  new  pattern  of  judge  and  jury. 
But  the  more  important  civil  and  criminal  cases  were  all 
decided  by  the  itinerant  justices  with  a  jury  of  the  county, 

3.  The  police  administration  also  shows  in  the  cities  a 
gradual  overshadowing  of  the  court  leet  by  justices  of  the 
peace.  The  number  of  the  cities  in  which  at  the  close  of 
the  Middle  Ages  the  court  leet  was  still  of  importance  was 
probably  not  very  considerable.  The  place  of  the  court  leet 
is  taken  in  very  important  cases  by  the  justices  of  the  peace 
for  the  county,  whose  jurisdiction  is  expressly  granted  "  as 
well  within  as  without  the  liberties,"  and  therefore  within 
the  separate  civic  districts.  The  good  understanding  sub- 
sisting between  the  towns  and  the  knighthood,  as  well  as 
reasons  of  practical  convenience,  explain  why  on  the  part 
of  the  cities  no  opposition  was  raised  on  principle.  Besides 
this,  the  respectable  landowners  and  lawj-ers  of  the  towns  were 
also  nominated  as  members  of  a  commission  of  the  peace. 
Nevertheless,  the  later  city  charters,  after  Eichard  11. ,  were 
frequently  framed  with  a  view  to  a  separate  commission  of  the 
peace,  whose  quarterly  sessions  became  an  ordinary  criminal 
court  for  which  the  town  issued  its  own  list  of  jurors. 
Side  by  side  with  this  a  rival  jurisdiction  of  the  justices  of 
the  peace  for  the  county  generally  continued  to  exist.  The 
special  requirements  of  the  market  police  were  provided  for 
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in  a  special  department  of  the  clerk  of  the  market,  which 
under  the  name  of  a  "court  of  the  clerk  of  the  market" 
enacted  penalties  for  certain  offences  against  the  market  laws, 
and  under  the  name  of  a  "  court  of  pie-powder  "  served  for 
the  decision  of  certain  market  disputes,  and  for  the  inspection 
of  weights  and  measures. 

4.  In  the  local  taxation  system  the  smallest  boroughs 
ranked  as  townships  or  parishes,  though  the  majority  ranked 
as  hundreds.  London  and  some  others,  on  the  other  hand, 
ranked  as  counties. 

The  number  of  boroughs  becomes  according  to  this  system 
considerably  increased.  Under  Edward  I.  fifty-four  new  ones 
are  enumerated ;  under  Edward  11. ,  sixteen ;  under  Edward 
III.,  twenty-eight ;  under  Henry  IV.,  three  ;  under  Henry  VI., 
four ;  and  under  Edward  IV.,  two ;  so  that  the  number  of 
those  places  which  possessed  a  kind  of  municipal  constitution 
at  the  close  of  the  Middle  Ages  exceeded  two  hundred.  (5) 


(5)  On  the  extension  of  self-govern- 
ment to  the  municipalities,  of.  Gnoist. 
"Gescli.  d.  Conimuiial-Verfas."  l'J4- 
204.  W^ith  respect  to  the  State  govern- 
ment they  are  secondary  formations. 
Tlie  exercise  of  magisterial  autliority 
could,  from  the  nature  of  the  jjublic 
business,  be  only  confided  to  larger 
unions.  English  self-government  is 
accordingly  based  upon  tiio  counties 
and  hundreds,  that  is,  upon  unions  of 
districts  and  bailiwicks,  and  not  upon 
townsiiips.  It  is  only  the  city  of 
London  that  properly  speaking  has  the 
character  of  a  county.  From  this  down 
to  a  number  of  small  murkel-tnwns, 
the  municipal  constitution  tdinis  only 
an  imperfect  application  of  county  self- 
government  to  a  local  union.  Tiio  legal 
bases  of  the  municipal  constitution 
may,  with  Stephen  and  Merowether.  Ih' 
referred  to  the  same  heads  as  in  tiio 
former  period : — 

1.  The  towns  form  a  court  leet  or 
some  other  separate  judicial  district. 
It  is,  iiowever,  not  snlliciently  apjire- 
ciated  that  by  tlie  introduction  of  the 
jury  system  and  the  justices  of  the 
peace,  the  form  of  tlie  old  judicial 
town-hip  was  changeil,  and  with  it 
the  participation  of  citizens  nls"       I  ho 


real  life  of  judicial  and  police  admini- 
stration must  bo  looked  for  in  tho 
assizes,  tlie  justices  of  tlio  peace,  and 
the  jury.  But  the  ket  jury  still  re- 
tained a  right  of  proposing  the  mayor 
or  provost ;  and  this  right  in  process  of 
time  developed  itself  so  far,  that  ia 
some  places  tlio  leet  jury  actuallyelects, 
whilst  in  otiiers  it  only  presents  for 
election  (Scriven,  "  Copyhold,"  ii.  800). 
In  performing  their  police  duties,  tho 
lawmen  of  the  leet  could  also  pass 
bye-laws  wiiich  had  the  force  of  law 
witliin  the  district. 

2.  Tlio  borougiis  arc  still  in  tho 
position  ofjiriim  hunji.  It  is.  however, 
a  fact  not  sutlieiently  appreciated  by 
Merowether,  that  this  relation  was 
materially  altered  by  the  right  of  tho 
counties  and  cities  to  >;nint  taxes. 

K.  'I'lie  class  of  burgesses  still  con- 
sists of  till)  resilient  iiouseholders,  wiio 
are  included  among  those  paying  "  scot 
and  lot."  The  ordi-iances  dating  from 
the  em  of  the  house  nf  I^incaster  still 
recoimt  tlieold  cliaracteristic^of  citizen- 
ship, such  as  being  sworn  to  the  King 
an(i  the  town ;  living  by  their  liveli- 
luK)d.  mercliaiidi.se,  or  crafts;  house- 
holdnigin  tlieirown  persons  and  names; 
bearing  tux  and  tnlliage,  lot  and   scot. 
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These  are  the  bases  of  self-government  by  which  the  central 
government  now  entered  into  a  firm  bond  of  union  with  the 
county  government,  by  which  the  classes  of  society,  though 
difl'ering  in  their  landed  and  industrial  interests,  now  become 
united  together  to  fulfil  their  political  duties  ;  and,  filled  with 
the  consciousness  of  public  duty  and  a  common  zeal  for  the 
general  welfare,  all  gain  the  capability  of  taking  part  in  the 
government  of  the  country.  The  recognition  of  personal 
liberty  by  Magna  Charta  is  followed  by  the  political  liberty 
which  calls  the  existing  middle  classes  to  take  part  in  the 
government  of  the  realm  in  the  form  of  county  and  municipal 
unions.  The  political  self-consciousness  thus  strengthened, 
from  this  time  onwards  unfolds  itself  in  its  firm  national  indi- 
viduality, and  challenges  comparison  with  the  great  civihzed 
States  of  the  Continent.*** 


It  has  been  frequently  remarked  that 
the  English  towns  have  never  attained 
to  the  importance  of  those  of  the  Con- 
tinent. Their  striving  after  separation 
lasts  only  as  long  as  the  old  regime 
of  tie  Norman  Vicer.omites.  So  soon 
as  those  causes  fell  to  the  ground, 
thanks  to  the  central  courts  and  the 
altered  position  of  the  sht.rifls,  the  towns 
remained  unresistingly  in  the  military 
and  other  systems  of  the  county  unity, 
and  contented  themselves  with  more 
restricted  immunities.  Their  participa- 
tion in  the  jury  and  in  the  commissions 
of  peace,  as  well  as  equality  in  respect 
of  taxation,  kept  them  in  active  inter- 
course with  the  knighthood.  Trade 
and  industry  moreover  existed  from 
time  immemorial  in  the  country  also  ; 
conversely  many  landowners  had  also 
town  houses.  The  administration  of 
the  provincial  police  magistrates  gained 
respect  and  popularity.  In  short,  the 
reasons  are  not  found  in  England, 
vrhich  in  Germany  forced  the  cities  to 
shut  themselves  off  in  fact  and  law  and 
to  become  fortresses,  in  order  to  avoid 
t^haringthe  lot  of  the  peasantry.  Hence 
the  mimicipal  government  in  England 
was  the  reverse  of  that  in  Germany — it 
was  the  weaker  part  of  self-government ; 
and  thus  may  be  explained  the  some- 
what subordinate  position  of  the  muni- 
cipal   deputies   in    the    Lowir   House, 


though  they  exceed  the  knights  of  tlie 
shirt'S  in  number. 

***  The  quiet  but  grand  significance 
of  this  period  is  thoroughly  appreciated 
by  Macaulay  ("History,"  cap.  1.): 
"  Sterile  and  obscure  as  is  that  portion 
of  our  annals,  it  is  there  that  we  must 
seek  for  the  origin  of  our  freedom,  our 
prosperity,  and  our  glory.  Then  it 
was  that  the  great  English  people 
were  formed,  that  the  national  cha- 
racter began  to  exhibit  those  peculiari- 
ties which  it  has  ever  since  retained, 
and  that  our  fathers  became  emphati- 
cally islanders,  islanders  not  merely 
in  geographical  position,  but  in  their 
politics,  their  feelings,  and  their  man- 
ners. Tlien  first  appeared  with  dis- 
tinctness that  constitution  which  has 
ever  since,  through  all  changes,  pre- 
served its  identity ;  that  constitution 
of  which  all  the  other  free  constitu- 
tions in  the  world  are  copies,  and 
which,  in  spite  of  some  defects,  de- 
serves to  be  regarded  as  the  best  under 
which  any  great  society  has  ever  yet 
existed  during  many  ages.  Then  it 
was  that  the  House  of  Commons,  the 
archetype  of  all  the  representative  as- 
semblies which  now  meet,  either  in  the 
old  or  in  the  new  world,  held  its  first 
sittings.  Then  it  was  that  the  Common 
Law  rose  to  the  dignity  of  a  science, 
and  rapidly  became  a   not   unworthy 
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Absolute  rule  is  now  suiierseded  by  a  constltutfonnl  aobcrn- 
ment  accortling  to  lab ;  a  government  which  l)y  means  of 
permanent  political  institutions  gives  to  the  rights  of  the 
individual,  and  to  the  participation  of  the  people  in  tho 
government  of  the  land,  those  guarantees  which  were  aimed 
at  in  Magna  Charta.  The  constitution  of  the  Government 
and  the  division  of  power  are  now  as  follows  : — 

1.  The  ordinary  administration  of  justice  is  consolidated  in 
fixed  judicial  bodies,  or  central  tribunals.  These  represent  the 
most  durable  formation  of  tiie  era  of  the  rise  of  the  estates 
(cap.  22). 

2.  The  conduct  of  the  highest  political  business  becomes 
consolidated  in  a  standing  state  council  or  permanent  council 
(cap.  23). 

8.  The  participation  of  the  prelates  and  barons  in  the 
central  government  of  the  realm  is  fully  established  owing 
to  their  being  periodically  summoned  to  the  royal  council ; 
in  union  with  this  they  form  the  ParUamrntum  or  Maffuuin 
Concilium,  which  at  the  close  of  this  period  has  developed 
into  an  hereditary  council  of  the  Crown  (cap.  24). 

4.  The  participation  of  the  communitatcs  in  the  central 
government  develops  into  a  House  of  Commons  (cap.  25). 

The  whole  development  of  the  government  l)y  estates  of  the 
realm  confines  itself,  however,  to  the  temporal  side  of  the 
State,  which  is  now  confronted  by  the  gradually  increasing 
isolation  of  the  ecclesiastical  hierarchy  (cap.  2G). 

rival    of  tho    imperial    jurispnulenro.  ajititudo  for  nil  the  liitrlit  (it  puriwscs 

Tlien  it  was  that  tlio  coiirai,'!)  of  tlio.-o  of  the  jioct.  tln'  pliilosuphfr,  ami  llio 

Bailorn  who  inanued  tlu^  rudo  bark.s  of  orator,  iiilcrior  to  tin'  toii^'uo  of  tJrcoco 

tho  CiiKiue  I'orts  lirst  made  tho  Uaf;  of  alone.     Then,  too,  a]>peared    the    first 

KnglaiKl  terrible  on  tiie  Hens.     Tlieii  faint  dawn  of  lluit  iiohle  literatnre,  tho 

it  wa3  that  the  most  ancient  rollcxis,  nioat  .nplcndid  and  the  most  dnralile  of 

whioh    still   exist,  at   both   tho   grent  tho  many  glfries  of  Kn(,'land."     U|>on 

nationalseatsoflenrninLi;.  were  founded.  tho  ohncnrity   (h'serilied  by   IMacaulny 

Then  was  formed  that  lanf^unge,  less  ns  exi.stini;,  light  i-nn  in  most  ea.M'S  ho 

musical  indeed  than  tho  languages  of  thrown  fmm  tho  fundnmenlal  basca  of 

the  south,  but  in  force,  in  richness,  in  this  political  system. 
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CHAPTER  XXII. 

'W^z  Courts  of  Common  ILato. 

The  establishment  of  a  definitely  secured  judicial  system 
in  the  spirit  of  true  monarchy  begins  with  Edward  I. 
The  firmest  barrier  against  arbitrary  decisions  under  the 
personal  government  was  formed  in  this  period  by  three 
corporate  official  bodies  under  the  names  of  Court  of  King's 
Bench,  Court  of  Common  Pleas,  and  Court  of  Exchequer. 
They  may  be  designated  the  three  ordinary  Courts  of  Common 
Law,  side  bj''  side  with  which  certain  special  courts  of  the 
Norman  feudal  system  still  continued,  to  which  I  shall  refer 
at  the  close  of  the  chapter. 

I.  Sjbc  Court  of  Hing'S  33cncl)  had  already  under  Henry 
III.  become  organized  as  a  nearly  permanent  court,  in  ■which 
the  King  claimed  the  right  to  preside  in  person.  This 
tribunal  was  on  that  account  still  to  follow  the  person  of  the 
King  as  a  "  Curia  coram  Rege  ubicunque  fuerimus  in  Anglia." 
With  this  condition,  the  court  consisted  of  a  bench  of  four 
or  five  justiciarii,  whose  president  from  Edward  the  First's 
time  was  called  "  Capitalis  Jiisticaiius  ad  placita  coram  Rege 
tpncnda,"  and  may  to  a  certain  extent  be  regarded  as  a 
successor  of  the  old  high  justiciary,  but  only  for  judicial 
business.     In  this  court  are  combined — 

1.  1l\\q  placita  coronas  or  criminal  cases,  extended  so  as  to 
include  petty  offences,  but  in  such  a  manner  that,  as  a  rule, 
the  same  cases  can  also  be  dealt  with  by  the  justices  of  the 
peace  at  the  quarter  sessions. 
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2.  The  police  control,  which  was  from  the  first  combined 
w4th  the  exercise  of  penal  justice ;  the  judges  are  in  their 
official  capacity  the  supreme  conservatorcs  pads. 

3.  The  constitutional  appeal  from  the  lower  courts;  in 
this  sense  Bracton  calls  the  judges  "  capitales,  fieneraha, 
perpetui  et  mnjores,  a  latere  regis  rcsidentes,  qui  omnium  aliorum 
corrigere  tenentur  injiirias  et  errores,'"  that  is  to  say,  a  higher 
tribunal  for  the  courts  of  the  land,  with  the  exception  of  the 
Exchequer,  which  in  its  capacity  of  supreme  court  of  finance, 
stands  in  the  same  rank  with  it.(l) 

11.  '2r!)C  Court  of  CITommon  ^!3Icns  as  a  permanent  court  of 
law  for  civil  actions  between    private  persons,    in   which    no 


(1)  The  formation  of  the  Court 
of  King's  Bench  is  intimatoly  con- 
nected with  the  discontinuance  of  the 
office  of  CapUalis  Jiisticiarius  Anglia:. 
After  the  ISattle  of  Evesham,  Henry 
III.  did  not  again  nominate  to  tliia 
office.  In  52  Henry  III.,  however, 
Kobert  de  Bruce  was  by  patent  ap- 
pointed to  be  "  CapifaUs  Justiciariu.<i 
ad  plarita  coram  Rege  tenewhi"  and 
from  this  time  this  is  the  ordinary 
title  of  the  president  of  the  King'.s 
court,  who  is  no  longer  to  be  govcriKir 
general  of  the  realm,  but  only  a  rejin'- 
sentative  of  the  royal  power  in  its 
judicial  branch  (Foss,  "Judges  of 
England,"  ii.  135;  iii.  18).  The 
number  of  his  assistant  juslioes  was 
under  Edward  I.  as  a  rule  four,  in  the 
hAi'V  years  of  the  reign  thne  ;  under 
Edwar<l  III.  at  lirst  thrt-c  and  tin  n 
again  four  (Foss,  iii.  I'.i.  ;U2).  Fnr- 
tescue  (writing  in  tlie  middle  of  tljo 
fifteenth  century)  says,  that  four  and 
sometimes  five  justices  sat  in  the 
King's  Bench.  As  to  tiie  jnrisdi'tion 
of  the  King's  Bench,  cf.  Keevcs,  ii. 
247,  24S.  if  the  King  was  witiiin  the 
realm,  the  court,  iiecrdiiig  \<>  Ncuman 
custom,  was  ceitninly  always  ol)li:;eil 
to  follow  him.  Edward  Land  Edward 
III.  insisted  upon  this,  in  spite  of  the 
petitions  of  Parliament  (Foss,  iii.  :<3!»). 
Under  Richard  II.  also  a  circuit  was 
made  to  Coventry  and  Woreester. 
But  in  the  second  half  of  this  juTiod 
the  sitling  at  Westminster  became  tlio 
rule  of  prnctice.  with  the  reservation 
of  a  change  of  place  in  time  of  war  and 
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national  calamities.  The  kings  have 
never  expressly  renounced  their  tra- 
ditional right  of  presiding  in  person. 
.Tf>hn.  from  the  fifth  to  the  si.Ktetntli 
yearof  iiis  reign,  was  frei^uently  present 
at  tiie  sittings  (Foss,  ii.  4),  and  also 
held  circuits  in  person  in  company 
with  certain  of  his  councillors.  Henry 
III.  also  sat  in  person  in  judgment  on 
certain  important  cases,  and  notibjy 
in  an  action  brouglit  against  the  bur- 
gesses of  Winchester  administered 
severe  justice  (Pal^rave,  i.  2;t2). 
Under  Kdwanl  I.  ami  II.  we  meet  also 
with  isolated  instances  of  the  King 
presiding  in  person  (Palgrave,  Pi  ivy 
Council,  62).  Circuits  undertaken  by 
the  King,  so  long  as  the  separate  in- 
stitution of  itinerant  justices  lasted, 
occur  until  Edward  III.'s  accession  to 
the  thriine  (Palgrave,  Conunonwealtli, 
i.  2'.t2).  And  even  after  the  itinermt 
justiws  had  ceased  as  a  sepamto  in- 
stitution, the  King  sometimes  took 
part  in  the  circuits  of  the  justices  of 
liis  realm.  Under  Henry  VI.,  on  the 
other  hatiil.  it  was,  acmrding  to  For 
te>cue,  no  lon'.:er  "eustnmary  "  for  the 
kiuiis  of  Knglaiid  to  nit  in  cairt  and 
deliver  judgment  themselves  (Foss, 
iv.  215).  Edwanl  IV.  is  said  to  have 
oncp  sat  for  three  days  in  the  Kind's 
Bench,  i>ut  only  "to  see  how  his  laws 
were  executed "  (Allen.  Prerogativt*. 
'X\\.  Hence  we  [wrceive  tluit  tlio 
monarchy  was  finally  restricted  to  its 
oM  formal  authority  iu  the  department 
of  the  administration  of  justice. 
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royal  rij^hts  were  involved  had  also,  from  Edward  I.'s  time, 
its  special  president,  under  the  name  of  a  Capitalis  Justiciarius, 
and  its  regular  seat  at  Westminster.  To  oppose  the  excessive 
centralization,  the  statute  of  Gloucester  (6  Edw.  I.  c.  8) 
l)rohihited  the  royal  central  courts  of  justice  from  dealing 
with  claims  not  exceeding  forty  shillings ;  these  petty  cases 
were  reserved  to  the  county  and  local  courts.  Nevertheless 
the  numher  of  actions  had  increased  to  such  an  extent  that 
from  the  time  of  Edward  III.  the  number  of  justices  was 
au<;mented  from  three  to  six,  and  occasionally  to  seven.  In 
answer  to  complaints  from  the  estates,  the  assurance  was 
repeatedly  given  that  coniiniinia  placita  were  no  longer  to 
be  heard  in  the  Exchequer.  The  administration  of  justice 
by  the  King  in  person  was  also  given  up  in  these  cases.  (2) 

III.  "STfjc  (Court  of  ^.xdjcqucr  now  becomes  separated,  in 
its  capacity  as  a  financial  tribunal,  from  the  administrative 
central  government  of  the  Exchequer.  The  carrying  out  of 
the  fundamental  provisions  of  Magna  Charta  rendered  a 
change  in  the  administration  necessary  for   a  great  part  of 

(2)  Tlie    independent    formation    of  as  capitalis  justiciarius  of  thiAdivislna 

♦he  Court  of  Coiumon  Pleas  is,  accord-  (Foss,  iii.   20).      The   number   of  the 

irig  to  the  cartful  researches  of  Foss  assistant  justices  varied  under  Edward 

(ii.    lUO    seq.),  of  subsequent   date   to  I.  hetwieu  four  and  sis;    under  Ed- 

IMagua    Charta.     The  Germanic   con-  ward    II.  was  as   a   rule  six;   in  (J-9 

ce|)tion  of  tlie  judicial  office,  and  the  Edward  II.  a   seventh   was   added   to 

desire  to  keep  free  from  the  influences  their  number.     Under  Henry  VI.  the 

of   court  favour  or  disfavour,  showed  number  once  reached  eight.     The  offi- 

itsilf  more    stnmgly   here   than  else-  cial  name  of  this  court  is  "  Commune 

wliere.     The  necessity  of  a  fixed  and  Jianvum"  and  in  contradistinction,  the 

determinate   administration   of  justice  King's  Bench  is  called  "bunrun.  reijis" 

in    ordinary  civil    disputes    has    been  or  ^- haticum  nostrum."     The  assurance 

most    keenly    felt,    especially     under  given  in  Magna  Charta  as  to  tiie  tixed 

Jolin's   system    of    government,    wlio  seat    of    this    court    of  law    was  not 

had,  in  the  eleventh  year  of  his  reign,  followed  out  to  the  letter ;  a  removal 

sat    in  judgment    at    not    less    than  still  took  place  frequently,  and  notably 

twenty-four    places.     This    gave    rise  from    Westminster   to  York   (Foss,  ii. 

to     the    clause     of    Magna     Charta  135,  175,  177  scq. ;   iii.  IG;   843  seq.; 

"  (.^ommunia    placita     uoii    sequantur  iv.  13).     But  in  the  second  half  of  the 

curiam    Retjis  sed  teueantur  in  aliquo  period    the   sittings    at    Westminster 

certo  loco."       Under   Henry   III.   this  must   be   regardrd   as   establislied  by 

assurance  was  acted    upon    in  so   far  law.     The  limitation  of  its  competence 

that  civil    actions  were   for  the   most  to  claims  exceeding  forty  shillings  was 

part  dealt  with  in  a  special  division  rendered     somewhat     inetfectual     by 

of  the  King's  court,   and    indeed    at  evasion  by  means   of  fictions   (Black- 

Westminst.r.     But  it  was  not  till  after  stone,  iii.'  36).     As   to  the  limitation 

tiie  necession  ofEdwar.l  I.  that  Gilbert  of  the  communia  placita,  cf.  Foss,  ii. 

de  Preslou    was  definitely   designated  135. 
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the  Exchequer  business.  Free  persons  and  free  property 
were  at  all  times  to  be  judged  "  according;  to  the  law  of  the 
land,  and  the  customary  forms  of  procedure."  A  number  of 
Barons  of  the  Exchequer  accordingly  associated  themselves 
into  a  judicial  body  for  this  department  of  business,  which 
may  be  compared  with  the  judicial  division  in  the  German 
"  Kriegs  und  Domiinen  Kammer "  in  later  centuries.  To 
make  these  judicial  decisions  independent  of  the  influence 
of  the  heads  of  the  department,  the  judicial  division  after 
Edward  11.  also  received  its  own  president  or  Chief  Baron, 
who  was  as  a  rule  chosen  from  among  those  persons  legally 
qualified  for  the  judicial  ofticc,  and  was  often  expressly 
appointed  for  life. 

Notwithstanding  this,  the  position  of  the  court  continued 
to  be  a  somewhat  subordinate  one.  Its  members  were  usually 
appointed  from  among  the  higher  officials  of  the  Exchequer 
department,  from  whom  it  was  difficult  to  eliminate  the 
financial  spirit.  Hence  it  is  the  more  readily  conceivable 
tliat  the  retention  of  the  old  method  of  assigning  ordinary 
pleas  to  the  Exchequer  now  led  to  loud  complaints.  In  5 
Edward  I.  a  royal  writ  was  addressed  to  the  barons,  which  in 
general  terms  prohibits  them  from  dealing  with  cominuuin 
lihicitu,  as  being  contrary  to  the  letter  of  Magna  Charta. 
This  was  repeated  in  the  statute  of  Rutland  (10  Edw.  I.), 
with  the  remark,  that  in  this  manner  the  King's  suits  as  well 
as  those  of  the  people  were  unduly  protracted.  As,  however 
(probably  in  consequence  of  the  interest  in  the  court  fees), 
the  rule  was  often  evaded,  it  was  again  repeated  in  i\\Q  AriiniU 
Huper  CJiartds  (28  Edw.  I.),  and  then  once  more  in  5  Edward 
11.  In  later  times  the  rule  was  again  evaded  by  fictions.  Yet 
in  substance  a  better  state  of  civil  and  penal  justice  was 
attained  by  the  separation  of  the  coin-ts.  which  could  be  no 
longer  compared  with  the  condition  of  things  in  the  former 
period.  (3) 

(3)  At  this  time  tlic  Tipasiiror  atul  fnrcnsrs  wliioli  wore  tohodocidoil  tipon 

tlie   Chancellor  of  tlio  I^xcliequcr  aro  nrtruincnt,  n  numhor  of  harons  formed 

rrgarded    ns    1(  ndin<;    ofliccrs   of    tlio  a  Court  of  I'.xclipqiier  Chnmbor.     The 

Exchequ6r,   side  by  side  with  whom,  np|iointment  of  a    CapitaU$   linro   by 
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IV.  "CTibc  continuous  consolitiatfon  of  t^c  staff  and  tlie  course 
of  business  of  the  bcncIjCS  of  juljgcs,  is  further  shown  in  the 
following  alterations.  The  judicial  benches  gradually  absorb 
the  separately  appointed  itinerant  justices.  Under  13  Edward 
I.  c.  30,  the  Justices  of  Assize  and  Nisi  Prius  were  to  be 
appointed  from  the  sworn  justices  of  the  King.  According 
to  27  Edward  I.  c.  3,  4;  12  Edward  II.  c.  3;  and  14 
Edward  III.  c.  16,  every  justice  of  the  central  courts  and 
every  baron  of  the  Exchequer  may,  if  he  is  a  professional 
lawyer,  sit  as  itinerant  justice  on  any  case,  it  being  im- 
material into  which  court  the  matter  was  introduced.  Where- 
as the  itinerant  justices  were  originally  delegati  principis, 
they  now  gradually  appear  as  delegati  of  the  permanent 
courts.  The  commissions  which  were  formerly  separate 
were  now  assigned  to  them  in  union,  and  became  more  and 
more  systematic.  Under  Henry  VI.  the  maxim  was  established 
that  every  justice  of  assize  represents  the  whole  tribunal  in 
which  the  action  has  commenced.  Thus  the  most  dangerous 
feature  of  the  old  judicial  commissions  disapi^ears.      About 

royal  patent  only  dates  from  May  30th,  in    the   affairs  of"  private  individuals 

I'M!    (Fobs,    iii.    19G,     198  ;    Thomas,  whils^t  they  were  engaged  in  transact- 

ExchequtT,   107,   108).      The  number  ing   the  King's   business;    excepting 

of  the  assessor  judges  was  four,  five,  only  complaints  against  officers  of  the 

or  six  (Foss,  iii.  19G;  iv.  233).     These  Exchequer,  who  retain  their  exclusive 

assessors    were   as    a    rule    promoted  judicial    privilege    in  the  court  itself 

nnder-officials ;    their     pay     remained  (Foss,  ii.  196).     But  it  was  not  until 

during    tlie    whole   period   far   below  Edward  I.'s  reign  that  it  was  acknow- 

that  of  the  justiciarii  (Fo.ss,   iii.  44).  ledged,  that  the  parties  have  a  right 

Only  tlie  office  of  Chief  Baron  was  as  to  such  non-interference  according   to 

a   rule  tilled   by    serrientes  ad   legem,  the  principles  of  Magna  Charta  (Foss, 

whence   also,  according  to  4   Edward  iii.   22).     When  in   later   times  there 

III.  c.  16,  the  Chief  Baron  can  be  ap-  arose   out  of  the   official    position   of 

pointed  a    justice   of    assize,    "  if  he  the    Lord   Chancellor    a    new    equity 

belong  to  the  sworn  Serjeants  of  the  jurisdiction,  which  acted  according  to 

King."     It  was  not  until  the  time  of  the  principles  of  administrative  justice 

the    Tudor   dynasty   that   the   barons  without   a    jury,    in   addition   to    the 

were   put   on   a  perfect  equality  with  judges,  the  chief  of  departments,  i.e. 

the  justices  both  in  qualification  and  the  treasurer,   and  the   Chancellor  of 

rank  (Foss,  V.  409;  vi.  17).     The  more  the   Exchequer,   participated    in   this 

conceivable  is  it,  that   the  public,  as  new  arrangement  (Thomas,  Materials, 

well    as    the    lawyers,    viewed    with  ii.).     The  old  Exchequer  appears  from 

unwilling  eyes   civil   actions   brought  that    time  to  be    dissolved    into    four 

into  the  Exchequer.     By  the  Stattttum  divisions;  which,  however,  are  partly 

de   Scaccario.   51    Henry    III.  (1266),  formed  of  the  same  persons  :    (1)  The 

it  had  been  already  provided  that  tlie  Court  of  Accounts.  (2)  The  Court  of 

treasurer  and  the 'barons  should  bind  Receipt,  (3)  The  Court  of  Pleas,  and  (4) 

:.  hemselves   by   oath   not   to   interfere  The  Court  of  Exchequer  in  Equity. 
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the  niicldlc  of  Edward  III.'s  reign  the  special  itinerant  judges 
disaj^pear  before  the  ordinary  justices  of  the  central  courts. 
In  addition,  it  is  true,  special  commissions  of  oyer  and  terminer 
were  still  addressed  to  the  local  judges  as  necessity  required 
in  turbulent  times.  After  the  introduction  of  the  office  of 
justice  of  the  peace,  however,  the  local  criminal  commissions 
acquire  a  permanent  judicial  form,  and  thus  the  organization 
of  the  judicial  offices  was  completed,  ia) 

The  higher  judicial  staff  now  forms  a  paid  and  learned 
official  class,  as  a  rule  distinguished  by  titles,  as  knights- 
bannerets,  knights,  or  knights  of  the  Order  of  the  Bath.  A 
motion  made  in  Parliament  that  it  should  itself  pay  the  justices 
their  salaries,  was  rejected,  {h)     As  personal  servants  of  the 


(a)  The  statute  13  Edward  T.  and 
tlie  fdllowing  statutes  aim  at  ('iii]il(iy- 
iiif?  the  whole  staff  of  all  the  eouits 
in  the  civil  assizes :  27  Edw.  I.  c.  3 
and  4;  14  Edw.  III.  c.  16.  But  with 
the  circuits  of  the  justices  of  assize  a 
general  commission  of  oyer  and  itrminrr 
became  now  more  and  more  rcpnlarly 
coinhincd,  addn  ssed  to  the  Lord  Chan- 
ccllfir,  certain  high  otficirs  of  State, 
barons,  the  justices  of  assize  and  their 
re])resentatives,  for  dealing  with  all 
crimes  and  a  large  number  of  offences, 
snjijiosing  that  they  have  lieen  com- 
mitted and  have  been  jn-csenteil  in  the 
cotnity.  P>nt  the  right  accnidcd  by  the 
statute  of  W(  stmiiihter  "2  of  apin.inting 
special  commissions  for  s]iicial  cases 
still  remained  reserved.  By  2  Edward 
III.  c.  2,  the  assurance  was  given  that 
such  commissions  should  be  regularly 
i.xsued  to  justices  of  the  renhn,  and 
only  in  urgent  exceptional  cases  to 
f)thei'  persons  (Coke,  In.'-t.,  ii.  41',); 
iv.  ir>2).  This  was  followed  liy  a  more 
extensive  cnmmissio  ad  (jaoldn  dililnr- 
andas,  for  clearing  the  county  piisons, 
in  which  the  separate  jirLsons  were 
named  under  tiic  great  seal.  A  further 
fornni  di  prrhrnsiduis  was  theri'hy 
originated,  the  tirst-iinmed  commission 
only  <'nibnicing  a  farinn  dih'rli  rtim- 
wz/Vfij.  Hence,  as  early  as  the  reign  of 
Edward  III.,  the  stall  of  the  spt  cial 
itinerant  justices  dimini.shes  (Eoss,  iii. 
"i.'i!)  SCO).  They  are  last  mentioned  in 
the   viars    ll';i:'>  and    l;i4'.i.     I'eciniiaiy 


interests  also  tended  towards  the  same 
end;  as  every  justice  of  the  realm  in 
his  capacity  of  justice  ol'assize  obtained 
the  considerable  addition  of  i'2(l  to  his 
salary.  The  conimisrions  of  oyer  ami 
tennifiir,  which  were  still  specially 
ap]>ointed,  were  oidy  to  be  apjiointed 
in  ni  gent  cases,  ajid  tin  ii  in  an  impartial 
manner,  not  by  the  magnates,  and  not 
by  the  parti<  s,  hut  by  the  antlioritics 
themselves  (2  Edw.  II.  c.  2;  Coke, 
Inst.,  ii.  419:  iv.  l.Vi).  According  to 
20  Uicliard  II.  c.  3,  no  nnin  is  to  be 
justice  of  as.sizc  or  of  gaol  delivery  in 
his  own  county,  and  n<>  "magnate  of 
the  realm"  is  to  sit  with  the  judges 
in  the  assizes. 

(/()  The  persimal  position  of  tlie 
justices  of  the  realm  shows  us  their 
lionourable  standing,  nearly  on  a  par 
with  that  of  the  higln  st  ofticers  of  the 
realm.  IVrsonal  disrcHpect  towanls 
them  was  punisln  d  with  >;reat  rigour 
(Ko.«H.  iii.  4;<).  Their  salaries  remained 
iluring  this  period  comparatively  uni- 
form, £40  for  the  diief  justices,  forty 
marks  for  the  puisne  judges  and  the 
chii'f  baron.  The  justici's  an<l  the 
chief  haruii  always  received  an  addi- 
tiiiual  jiay  of  i'lid  as  Ix'ing  justices  of 
assize,  ami  many  judgeH  U'sides  re- 
ceived additional  emolnnients.  I'nder 
Henry  VI.  the  chief  justice  of  the 
King's  Hencli  had  ISO  marks;  the  chief 
jnstiee  of  the  Common  IMeas  140  marks 
(I'liss,  iv.  227).  The  ortieinl  eostuiue 
was    the   same   t''i    ilie   whole   slafi"  of 
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King  they  are  jjaid  out  of  his  personal  income,  and  subjected 
to  iiis  personal  penal  power.   For  example,  Edward  I.  deposes 

liis  cliicf  justice,  Henrjliam,  and  inflicts  a  fine  of  seven  thousand 
marks  ;  the  other  justices  were  fined  from  three  to  six  thousand 
marks  for  extortion,  and  probably,  also  for  corruption.  This 
penal  jurisdiction  was  not  questioned  in  the  century  emljracing 
the  reigns  of  Edw.  I.,  II.  and  III.,  and  was  repeatedly  put 
in  force.  But  still  more  stringent  was  the  precedent  made  in 
Kichard  the  Second's  reign,  when  the  justices  took  part  in 
the  feud  of  the  great  nobles,  and  returned  a  doubtful  opinion 
as  to  a  royal  ordinance.  After  the  failure  of  an  attempted 
amp  cVetat,  all  who  had  been  implicated  in  delivering  the 
opinion  were  condemned  to  death  by  Parliament  for  high 
treason,  and  tlie  chief  justice,  Tresilian,  was  executed,  whilst 
the  sentence  of  death  passed  on  the  rest  was  commuted  into 
one  of  banishment ;  the  legality  of  this  proceeding  was  also 
maintained  at  the  accession  of  Henry  IV.  This  important 
event  left  behind  it  for  later  times  the  impression  that  the 
independence  of  a  State  tribunal  required  the  judicial  office 
to  be  strengthened  by  the  power  of  the  landed  interest,  which 
support  was  in  process  of  time  found  in  the  Upper  House,  (c) 

judges.     As  to  the  very  solemu  oath  his  personal  judicial  authority.     Their 

takeu  by  justices,  cf.    Foss,   iii.   360.  appointment  is  accordingly  not  merely 

The  justices  were  selected  from  among  as  a  rule  subject  to  revocation  (durante 

the  uuinbcr  of  the  graduated  ndvocates,  bene  placito).  but  they  are  also  subject 

I.e.  Kinj,''s  Serjeants.    Even  in  tl>e  pre-  to  the  King's  personal  penal  jurisdic- 

cediiii;  period  Foss  reekons  among  206  tion,  whicli  was  apparently  preceded 

j«.>.^>iar*t  about  125  men  of  the  legal  by  an  inquiry  by  an  assembly  appointed 

profession.     Under  Henry  III.  out  of  for  the  purpose  (Foss,  iii.  262).     In  a 

l(iO_;H).//cj«r/j  he  only  tiuds  eleven  of  very  summary  and  hasty  manner  Ed- 

whom  it  may  not  be  assumed  that  tlicy  ward    III.    proceeded   to   dismiss  and 

have  practised  in  some  way  or  other  as  arrest  several  justices  (Foss,  iii.  3-11) 

advocates.      In  this  jieriod   it  can  in  in  the  year  1340,  and  again  five  years 

almost  every  individual  case  be  deli-  later  for  a  more  serious  cause  (Koss, 

nitely  sliown    that   the  justices   have  iii.  365).     In  later  times  disciplinary 

\yeen   advanced  to  tlieir  position  from  punishments  had  almost  disappeared 

the  legal    profession.      In    conformity  by  reason  of  irregularity  in  the  conduct 

with  tlie  old  principles  of  a  judicium  of  the  business  of  the  courts.     But  a 

parinm,  the  justices  receive  the  honour  more  serious  side  to  their  responsilality 

of  kiiighthoo.i,  and  usually  even  the  showed  itself  in  10  Hichard  II.     Two 

higher  rank  tanquam  bauerelti  (Foss,  justices  were  at  that  time  murdered  in 

iii.  362,  364).  a  popular   tumult,   and   a   third   was 

(c)  Tlie  personal  responsibility  of  the  executed   for  high    treason.      Robert 

judtre.-5  was  derived  frnni  their  po,«ition  Tresilian   had    allowed  himself  to  be 

as  deleg.itee  of  the  King  iuvesttd  with  employed,   agreeably    to   the  personal 
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The  ordinary  course  of  the  civil  and  criminjil  justice  in 
individual  decisions  had  after  this  time  attained  tiiat  steadi- 
ness and  stability  which  was  in  keeping  with  the  spirit  of 
Magna  Charta.  The  law  to  be  apphed  has  now  the  distinct 
character  of  "  judge-made  law."  From  the  thirteenth  century 
dates  the  definite  distinction  between  common  late  and  statute 
law.  The  latter  is  the  law  proceeding  from  royal  ordinances 
and  resolutions  of  Parliament ;  the  former  is  that  created 
by  the  blending  of  the  Anglo-Saxon  customary  law  with  the 
Norman  feudal  system,  and  the  older  maxims  in  the  judicial 
administration  of  the  curia  rrrjis  and  the  county  courts.  The 
further  development  is  now  found  in  the  central  courts.  "  The 
common  law  rests  in  the  breast  of  the  judges  of  the  court 
of  common  law ;  "  it  is  a  judge-made  law  from  the  very  begin- 
ning of  this  period,  and  in  so  decided  a  form  that  the  authority 
of  the  law  books  very  soon  dwindles,  while  the  collections 
of  precedents,  or  year  books,  become  the  living  source  of  law. 
To  maintain  the  unity  of  this  law,  analogous  principles  are 
formed  to  those  of  the  German  common  law :  no  customary 
right  can  maintain  itself  against  the  statute  law ;  the  custom 
must  be  legitime  prsescripta — that  is,  must  have  existi'd 
anterior  to  Piichard  I. ;  it  must  also  be  ratiouabili.s — that 
is,  practice  excludes  such  customs  as  are  in  antagonism  to 
the  leading  principles  of  the  law  of  the  land. 

wislies  of  tho  King,  to  bring  about  tliat  compulsion  bad  lx?en  used  towards 
a  connter-revnlutioii.  A  defcatcil  imrty  tlum,  and  were  in  likt-  fawhioii  con- 
Bf»uj;lit  for  tlii.s  piirp(is(?  to  t;aiii  tlie  (Icmiicd  to  dfntli  ami  t«>  conliseution, 
dueiiiion  of  the  liiglicst  judicial  iUitliori-  but  tlio  scutcMice  was  couuiiutid  into 
ties,  that  ati  ordinance  formerly  issuuil  banishment.  See  as  to  theso  evcntd 
in  conformity  with  the  law  w:i8  illegal,  Fosh,  iv.  ;$,  1.  lO'J-lOS.  The  later 
and  "the  authors  of  it  guilty  of  hii;li  judicial  stulV  remained  bo  far  out.»ide 
treason  and  punirihalilo  wilii  iluuh."  the  great  party  finds,  that  even  at  thu 
The  Lord  Chief  Ju>liie,  wlio  had  change  nf  dynasty  under  Henry  IV., 
already  hliown  himself  servile  to  the  Ildward  H'..  Kichard  III.,  and  Henry 
power  of  the  day,  collected  his  justices!  VII..  the  furnar  jn.-jtices  were  con- 
in  all  secrecy  and  ha^to  to  deliver  tlio  iirmed.  I'nder  1-Mward  IV.  only  the 
required  opinion.  Tho  coup  </'»'/«/.  two  Chief  Justices  were  excepte«l,  of 
however,  completely  faile<l ;  tho  Chiif  whom  one  was  already  a  fugitivo 
Justice  fled,  was  uppieln  nded.  con-  (Fo^s,  iv.  liSO).  The  dread  felt  by 
demned  by  rarliameni  to  death  for  tlie  ju.-<tice8  of  a  coHi.sioTi  with  I'lirlia- 
liigh  treason,  and  executed  on  Feb-  ment  is  notably  shown  in  their  refusal 
ruary  liith,  ISSS.  The  other  justices  to  give  any  opinion  as  to  the  extent  of 
were  also  put  on  their  trial  l«y  the  the  personal  privileges  of  the  High 
Lower  House,  in  spile  of  their  excuse  Court  of  rarliameni  in  iW  Henry  VI. 


.302  Constitutional  History  of  Enriland. 

A  natural  eft'ect  of  the  institution  of  judicial  benches  was 
tho  development  of  a  special  legal  profession.  About  the 
time  at  which  the  central  coui-ts  became  permanently  fixed  at 
Westminster,  we  find  the  first  traces  of  inns  of  jurists,  at 
first  comprising  students,  advocates,  and  under-ofticers  pro- 
miscuously, but  still  (like  the  courts  of  law  themselves)  on 
a  great  scale,  and  with  a  strongly  prominent  esprit  de  corps. 
In  20  Edward  I.  the  first  attorney's  code  was  published  ; 
according  to  which  the  Chief  Justice  was  to  admit  a  certain 
luimber  (about  140)  of  efficient  " Attornati  et  Apprentitii  qui 
cKridiii  srqiKintiir,"  and  exclude  all  others.  Under  the  name 
of  Inns  of  Chancery,  there  then  became  formed  small  law 
schools  for  the  preparatory  study  of  the  law;  somewhat  later 
the  practising  advocates  combine,  and  form  the  four  Inns  of 
Court  that  still  exist.  In  Fleta's  work  we  meet  with  pro- 
fessional degrees  in  servioites,  narratores,  attornati,  apprentitii. 
A  statute  (4  Henry  IV.  c.  18),  orders  an  examination  of  all 
attorneys  by  the  judges,  and  a  registration  of  their  names 
upon  a  roll.  About  the  same  time  the  higher  class  of  advo- 
cates begins  to  separate  itself  more  decidedly  from  the  lower 
class  of  attorneys,  and  to  form  in  the  four  inns  of  court  a 
sort  of  university.  In  conformity  with  the  sj'stem  of  guilds 
there  arises  the  degree  of  mastership,  of  serviens  ad  lefjem, 
serjeant-at-law,  doctor  juris;  which  is  conferred  by  royal 
writ,  and  forms  an  intermediate  step  to  the  class  of  official 
judges.  The  Serjeants  are  appointed  as  substitutes  for  the 
justices  in  the  assizes,  as  such  receive  a  salary,  and  are  after- 
wards advanced  to  the  bench.  Two  Attornati  Regis  for  guard- 
ing the  royal  privileges  are  met  with  as  early  as  the  reign  of 
Edward  I.  Towards  the  close  of  the  period,  after  Edward  IV., 
the  two  Crown  advocates  were  distinguished  by  the  titles  of 
King's  Attorney,  and  King's  Solicitor.  In  11  Edward  IV. 
there  appears  for  the  first  time  the  solemn  official  title  of  an 
"  Attornatus  Generalis  in  Anglia  cum  potestatc  dejrutandi  cleri- 
cos  ac  officiarios  sub  se  in  qualicunque  Curia  de  Recordo."  (d) 

'  «f")  The  development  of  a  special  and  eflfect  of  the  refined  form  of  actions 
legal   profession  is  at  once  the  cause       at   law.      It   tras   impossible   for    the 
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The  procedure  and  the  staff  of  the  central  courts  still 
remain  formally  connected  with  the  chancellor.  From  his 
office  as  officina  jastitise  proceed  the  writs  commencing  actions, 
and  all  commissions  under  the  great  seal.  As  chicis  ntjni  tiie 
chancery  of  the  realm  is  accordingly  open  at  all  times.  The 
number  of  regular  writs  of  daily  use  (writs  de  cnrHu)  had  in- 
creased to  such  an  extent  that  in  12  Henry  III.  fifty-one 
of  them  were  sent  to  Ireland.  Five  such,  fonnulse  actioiunn 
{de  recto,  mortdauncestor,  novell  disseisin,  de  nativis,  de  diiisis 
faciendis)  could  even  under  King  John  be  issued  by  the  chief 
justice  without  reference  to  chancery.  These  writs  are 
accordingly  no  longer  writs  of  grace,  but  formuhe  actionum, 
which  are  granted  to  litigants  upon  proper  demand.  Under 
Edward  I.  the  assisting  counsellors  of  the   chancellor  were 


parties  to  conduct  such  actions  in  per- 
son. Tlie  olerffv  had  formerly  been 
the  counsellors  both  in  the  household 
and  the  law-couit;  "«»//(/«  clfricus 
nisi  caunidicus."  For  many  reasons 
the  papal  throne  now  wished  for  a  less 
frequent  employment  of  the  clerijy. 
Even  Kichard  1.  had  bicn  obli;,'ed  to 
dismiss  his  Arclibisiiop  of  t'anteiljury 
from  ti.e  offi.e  of  cliicf  jiistico  ;  and  in 
tiie  provincial  cfiuncils  it  was  ileter- 
niim-d  "  ne  advocati  siid  clt-rici  vcl 
nacerdotes  in  foro  geculari."  Class 
jealousy  hud  a  similar  cilVct.  The 
noble  Xormaiis  hii<i  in  quite  early  times 
enjoyed  a  certain  edunation  in  the  prac- 
tice of  tlu!  law;  laymen  of  lower  rank 
tilled  numerous  situations  as  clerks,  in 
the  I<3xcliequer,  with  justices,  sherilVs, 
and  bailirts  of  every  kintl ;  and  tiie 
Norman  administrative  law  shows  us 
that  the  laymen  thus  educale<l  cer- 
tainly ha<l  little  more  to  learn  of  tho 
clcriri.  Now.  about  tiie  time  that  tlio 
central  courts  became  estaidi.--hed  at 
"Westminster,  inns  lor  lay-jurists  bcyan 
to  he  formed.  Under  J'ldward  IV.  a 
student  iu  the  inn  recjuind  £28 
yearly;  the  iiol>ility  sent  tlicir  sons 
thither  "in  order  to  kieji  them  from 
vice,  and  to  educ.ite  ihem  in  mu>ic, 
dancin;;,  history,  and  other  areomplish- 
ments."  A  modern  comi)ilatiou  of  all 
the  historical  records  of  the  origin  of 
the  advnciite.N'  inns  is  given  by  Foss 
(.11.  liOO;  iii.  46  f.rq.  370  300;  iv.  lO.i 


eeq.,  251  seq.^.  It  is,  however,  impos- 
sible to  form  a  clear  |)icture  from  these 
fra'.^mentary  notices.  In  IS  IMward  I. 
st.  4,  there  oidy  appears  tiie  desit^iia- 
tion  '^  couulour."  In  '.i'.i  Ivhvard  I. 
countourR,  nttntirnren,  appriiilix;  in  'JS 
I'M  ward  I.  c.  II,  coidoiirit  e  HHjr*  (jrntz. 
14  Edward  HI.  c.  It!  cilis  the  class 
of  serjeanls-iit-law  substitutes  for  tlio 
justices  f>f  tlif  realm  for  tlio  assizes. 
It  was  not  until  towards  the  close  of 
the  period  tliat  P\>rtehcue  gives  us 
more  connected  information.  At  tliis 
time  ten  smaller  inns  f)f  I'lianecry  had 
been  formed,  side  by  side  with  whieli 
stood  the  four  jjreat  inn.i^,  Linculn's 
Inn,  Inner  'renij)le,  Miildle  Temple, 
ami  Gray's  Inn.  wiiioh  provided  tho 
hijLrher  education  fr>r  the  jiraeticoof  tlio 
law.  No  one  was  to  l>e  ndmitte<l  to 
the  depree  of  serji  ant-at-law  "qui  iwn 
in  prirdirln  iiijiH  aludio  n xdimn  annon 
ad  miiitiK  aiitiu  romyi/M-iV  "  (Forti'scue), 
It  was  bound  up  with  siu'li  ex|K>nsivo 
ceremonies,  and  imposed  so  many  re- 
strictions fiom  eonsideratiouii  of  honour 
U|xin  tlm  practice  of  an  advocate,  that 
it  wiis  fri'iiueiitly  refused  (Coke,  Inst., 
ii.  214  :  Foss,  iv.  22:t).  but  wii«  a  requi- 
site (lualiliration  for  nil  justices  of  tho 
Kinp  s  Heiicli  and  Conimon  I'leiis.  Tiie 
mention  of  an  Allorunluit  lir<fi*  bepins 
with  the  comnieiiceitieiit  of  Edward  W 
reipn ;  in  most  years  two  Altnrunti 
Krriif  were  spoken  of  FodR,  iii  41,  1.5), 
both  with  a  email  salarv  of  £liK 
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ulso  allowt'd  t.)  issue  in  plain  cuscft  new  (icl'umea  vtiU's  (writs 
in  ri»i>{iiiiili  nisn),  but  in  more  difficult  cases  only  after  obtain- 
ing the  consent  of  the  members  of  Parliament  learned  in 
the  law.  (r) 

V.  Thejurisdictio  ordiiuiria  thus  formed  does  not,  however, 
exclude  a  system  \vhich  still  continued  in  a  restricted  degree, 
viz.  tI)C  snstcm  of  special  courts,  a  continuation  of  the  Norman 
method  of  the  administration  of  justice.  These  are  the  mili- 
tary, the  Court  Marshal's,  and  the  forest  courts. 

1.  The  military  jm'isdiction  of  the  high  constable  and 
marshal  had  proceeded  from  the  regulations  for  the  feudal 
militia,  and  since  the  creation  of  hereditary  feudal  offices 
had  under  that  name  attained  a  fixed  form,  though  only 
•with  a  limited  scope.  Even  in  our  day  there  exists  in 
the  archives  a  roll  of  placita  exercitns  regis  dating  from  24 
Edward  I.,  in  which  the  high  constable  and  marshal  pre- 
sides in  the  name  of  the  King.  An  application  to  it  of  the 
forms  of  the  county  jury  could,  of  course,  in  war  times  be 
never  thought  of.  However,  in  2  Eichard  II.  the  Commons 
endeavoured  nevertheless  to  extend  the  provisions  of  Magna 
Charta  to  this  department  also.  They  petitioned  the  King 
that  this  court  should  not  decide  on  cases  of  treason  and 
felony,  "seeing  that  the  said  court  decided  according  to  the 
hiw  of  arms,  and  not  according  to  the  common  customs  of 

(e)  As  to  tlie  commencement  of  an  new  edition  regards  Britton  as  a  con- 
action  by  writs,  cf.  Palgrave,  Privy  densed  adaptation  to  later  ideas  of 
Council,  pp.  10,  17-  At  the  close  of  Bracton,  wliioli  must  be  placed  after 
tlie  Middle  Ages  the  number  of  the  12!H),  and  is  somewhat  more  recent  than 
admissible  formulary  writs  de  ciirsu  Fleta's  work.  As  to  the  other  sources 
had  already  considerably  increased,  of  law  of  this  time,  cf.  Biener,  Das 
as  is  shown  by  the  treatise  de  natura  Engl.  Gescbw.  Uericht.,  ii.  2^G-2US. 
ireviiiin,  dating  from  Edward  IV.  By  From  Edward  II.  date  tlje  collections 
oG  Edward  III.  c.  15  it  was  enacted  of  the  decisions  of  cential  courts,  which. 
Hint  proceedings  by  parol  and  de-  under  the  name  of  Year  Books,  ex- 
cisions of  the  courts  should  be  in  the  tend  through  two  hundred  consecutive 
English  language :  wliilst  the  regis-  years,  in  presence  of  which  the  use  of 
trations  and  protocols  of  the  courts  the  law  books  (notably  those  anterior 
should  be  c.uched  in  the  Latin  olhcial  to  Britton)  almost  disappears.  The 
language.  A  ctiunecled  picture  of  the  criminal  proceduie  is  siuii)le  in  com- 
praclice  as  it  e.xisted  under  Edward  I.  parison  with  the  civil.  The  whole  of 
is  allorded  hy  the  law  work  of  lirittou.  the  working  time  of  the  justices  of 
written  in  French,  which  has  been  re-  the  realm  was  at  this  period  confined 
puMi.-ihed  in  a  critical  edition  (Nichols,  to  the  hours  of  the  morning  from  eight 
*•  Britton,"  Loudi>u,  1SG:),2  vols.).    This  to  eleven  o'clock  (Foss,  iv.p.  226). 
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the  country."  lu  13  Richard  11.  c.  2,  the  assurance  is  ffiven 
that  no  dispute  shall  be  dealt  with  therein,  which  can  he  dealt 
with  in  an  ordinary  court  according  to  the  law  of  the  land, 
but  only  "  contracts  and  other  matters  relating  to  records 
of  arms  and  war,  within  and  without  the  realm,"  reserving 
an  appeal  to  the  King.  However,  the  right  of  the  King 
remained  undisputed  to  order  in  time  of  war  military  courts 
with  summary  procedure  for  all  manner  of  offences  to  be 
held  by  the  high  constable  or  marshal,  or  their  deputies. 
A  curia  inilitaris  of  this  description  is  frequently  mentioned 
under  Henry  IV. ;  it  was  continuously  constituted  upon  French 
soil,  and  even  in  the  commission  appointing  the  high  constable 
(Edw.  IV.)  the  King  commits  to  him  :  "  plounn  potcstatem  ad 
co(fnosccndum  ct  proLcdendam  in  omnihns  causis  de  et  siqwr 
crimine  laesse  majrstatis,  cseterisque  causis  qudtuscunquf,  sum- 
marie  et  de  piano,  sine  strepitu  et  fujura  judicii.''  Apart  from 
an  irregular  use  made  of  it  in  the  violent  times  of  the  later 
wars  of  the  Eoses,  the  military  jurisdiction  in  actual  time  of 
war  continued  as  a  constitutional  institution  down  to  the 
Petition  of  Itight  under  Charles  1.  (1) 

(I)  The  niilitaiv  courts  contain  the  not  hr  (Iccidcil   otherwise."  ns  in   tho 

elements  of  a  cliivahou.s  niaitiul   law.  (juarri-l  lietwccn  N'mlolk  ami  Henry  of 

Tiie   le<;al   equality  of  the  cla.-se.s  in  Lan<aster  umicr  Kio|j»ril  II.     Kvi  ii  in 

private  law,  however,  ami  the'  divitled  the  niidilh- nf  the  liftci  iitli  century  two 

iiilorestn  of   the    knigiiliiipod,  did    not  ca^^est   oeeurml :    in    Itit;,   a    duel    hir- 

allow   of  any  further   ( .\iian>ion   of  u  tw<  en  an  uriuourer  of  London  and  liis 

special    martial  jurisdielion.      lint   in  journeyman,  under  tlie  authority  of  tho 

consecjuencc  of  the   Freiieli   wars  and  lli;iii  Con.stalile  ami  Karl  .Marsiia! ;  iii 

tlieir  contact  wiiii  the  nobility  of  tho  H."):i,  aduel  hetweeu  John  Lyalton  .ind 

Continent,  a  collision  of  class  frelin;;s  Ivohert   N'orres,  on    accmuit  of  an   ac- 

witli  the  coniiuon  hiw  had  unnii.slaivahly  cusation  of  hijili  tre«.-on.    At  tho  latter 

come  to  pa.ss.     NoI)ies  and  kni;,dits  de-  the  Hij^h  l"on:^ta!>le  ptehidnl,  iM'fore  a 

niainled  tliu   retention  of  the  kia^'hls'  vast  concour-   'i   i 1  ■  in  Smithlield. 

court, at  all  events ''in  atl'airs  of  honour  liut  as  u  jHn  •nUHnrin  tho 

and  for  the    umintonance   of   tho  <lo-  court  only  oni.  /i«iii  hy  writ, 

greesof  rank;  "  especially  for  disputes  and  in  this  weukm. d  furni  is  called  u 

touchinj^  arms,  precedence,  ami  other  "court  of  honour."    When  the  French 

fiimily  distinctions;  wliil.st  the  common  wars  had  ceu.Md,  and  the  prrtensii>nB 

law   of  the  centiul  and  county  courts  of  the  nohles  had  wasted  away  in  tho 

did    not  take  cnyidzance  of   tlieso  oh-  MiHMl.-<hetl  of   the  war.'^  of   the    I{om  s, 

jeets,  and  especially  not  of  si.tisfaction  the  court,  as  a  inaK'isleiial  department, 

for  simple  alVronts.    For  a  eon.-iderahlo  Im-cuuk"  extinct;  lor  ti.e  sj'irit   of   tho 

time  lonj^er  the  kuiphts' court  exercised  parliamentary  and  oiu-ty  constitution 

a    leal    jurisdictinn ;    in    it   espici.illy  was   anta).;onistic    to   its   eontinmniee. 

duels  had  a  place  lor  a  Hairs  of  honour  After    fhi-    p«^rio  1  of   the  wars  "i    th" 

whieh,   "for  want  of  wiliicfM  h,  could  Koms  such  writ»  wire  no  longer  iseu«.(l. 
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'1.  Till'  nniiiiteiiiiiicc  of  the  Iviiif^.s  peace  in  tlio  royal  resi- 
dence and  its  precincts  was  reserved,  as  well  as  the  jurisdiction 
over  the  servants  of  his  household.  There  existed  for  this 
purpose  a  court  held  before  the  Steward  of  the  Household, 
and  the  Marshal  as  household  officer,  which  within  its  sphere 
of  action  excluded  all  other  courts.  The  principle  of  the  jury 
was  applied  to  it :  in  civil  actions  arising  between  courtiers 
the  jury  is  only  constituted  of  courtiers ;  in  other  cases  a 
common  jury  is  empanelled  (3  Edw.  III.  c.  2).  An  appeal 
lies  to  the  "  King  in  his  palace,"  which  is  delegated  to  the 
King's  Bench.  (2) 

3.  Lastly,  the  special  administration  of  justice  in  forest 
cases  was  also  reserved.  The  concessions  made  by  the  Charta 
de  Forcsta  merely  extend  to  the  less  rigorous  exercise  of  the 
ancient  rights  of  the  King,  without  introducing  the  restrictions 
of  Magna  Charta.  There  remained  accordingly  in  this  pro- 
vince a  purely  administrative  justice  without  a  jurj'.  Once 
every  forty  days  the  lower  foresters  assemble  and  form  a 
forest  court  (court  of  attachment  or  woodmote)  to  lay  inform- 
ations as  to  offences  against  the  forest  and  hunting  laws, 
which  were  noted  by  the  verderer.  Thrice  a  year  the 
verderers  hold  a  forest  court  (court  of  swanimote)  upon  these 
informations  and  for  the  decision  of  disputed  rights  of  pasture. 
The  upper  court  of  the  forest  for  more  serious  cases  is  formed 
by  two  itinerant  justices,  the  one  travelling  the  whole  of  the 
north,  and  the  other  the  whole  country  south  of  the  Trent 
[court  of  justice  seat  or  court  of  the  chief  jvstice  in  eyre).{S) 

and  the  former  court  of  law  thus  sinks  fiom  the  royal  residence.     This  juris- 

down  into  a  herald's  office.     ]\Ioreover,  diction  was  never  subordinated  to  the 

after  Henry  VIII.,  the  hereditary  office  King's  Bench  until  in  Edward  III.'s 

of  liigli  constable  was  not  again  filled  reign  a  writ  of  error  before  the  King 

(Coke,  Inst.,  iv.  p.  124).  "in     his     palace"     was     introduced 

(2;  The  Court  of  the  Steward  of  the  (Thorns'   "Book   of   the   Court,"   pp. 

Hnusehnld  was  competent  in  disputes  302,  803). 

between  the  servants  of  the  royal  house-  (3)  For  the  administration  of  justice 
hold  and  in  trespasses  within  the  pre-  in  forest  eases  there  existed  until 
ciiicts  of  the  palace,  even  when  only  Richard  I.  a  summus  justiciarius  om- 
en e  of  the  parties  is  a  royal  servant;  7a'(nn/orf*/arH?n,  and  then  a  commission 
and  in  cases  of  debt  and  contract  of  four  jmticiarii  with  under-officials. 
where  botii  parties  belonged  to  the  The  Clutria  de  Fore.^ta  provides  for  an 
royiil  liousehold.  Tlie  precincts  of  the  exceedingly  numerous  staff  of  forest 
palucc  ex  tcudcd  tea  twelve-mile  radius  officials,     in   cverv  great  forest  there 


The   Courts  of  Common  Law. 


3U7 


Besides  these  older  special  courts  a  new  administration  of 
justice  proceeded  from  the  newer  administrative  system  of 
the  permanent  council :  the  equity  jurisdiction  of  the  Lord 
Chancellor,  the  Courts  of  Admiralty,  and  the  penal  jurisdiction 
of  the  Star  Chamber,  to  which  I  shall  refer  in  the  next 
chapter. 


are  to  be  four  verderers  as  supervising 
administrative  officials  and  forest 
justices.  Under  them  are  twelve  in- 
spectors of  forests  (regarders)  for  sur- 
veys, investigation  of  contraventions 
of  the  forest  laws,  clearances,  etc. 
Under  them  the  foresters  with  the 
duty  of  preserving  both  wood  and 
game,  giving  information  against  and 
prosecuting  transgressors.  Besides 
these  tliere  are  rangers  (gamekeepers), 
agistors  (inspectors  of  pustures),  wood- 
wards (keepers  of  woods),  stewards  and 
beadles  as  court  attendants  and  exe- 
cutive officials.  As  head  of  the  depart- 
ment there  is  a  Chief  AVardeii  ot  the 
Forests.  Tliis  administrative  sphere 
was  regarded  in  the  ^Middle  Ages  as 
freed  from  the  restrictions  of  the  com- 


mon law,  and  was  entirely  left  to  the 
royal  ordinance.  In  the  Charta  de 
Foresta  of  Henry  III.  the  heavy  burden 
of  the  general  suit  of  court  at  tlie 
sittings  of  tlie  courts  of  tlie  forest  waa 
abated.  Some  mitigation  of  the  bloody 
ptmishment.s  tlmt  wen-  thrcuteneil  wus 
olitaineil  under  Henry  III.  through  tlio 
A.ssize  of  Woodstock,  1184  (linntation 
of  capital  puni.-hnient  to  the  third 
ofl'ence,  etc.).  Thepojiular  complaints 
as  to  arbitrary  afforestations  continued 
for  a  long  time,  though  the  antagonibui 
of  the  magnates  was  in  biter  times 
Somewiiat  lessened  by  tlie  fact  tlmt 
they  were  allowed  to  participate  to 
a  liniiti'd  extent  in  the  privileges  of 
the  forest  ritcht. 
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CHAPTER  XXIII. 

^l)c  ^3cimancnt  or  (Tontinunl  (f  omuil— '^TIjc  (Toitrt  of  (Tibnnccrg. 

The  corporate  constitution  of  the  central  tribunals  apjxars 
as  the  stronghold  of  the  modern  judicial  system,  that  pillar 
of  the  rising  constitution,  which  as  it  gradually  rose  was 
strengthened  b3^  the  consolidation  of  the  county  and  muni- 
cipal unions  into  fixed  corporations.  Beyond  doubt  there 
existed  an  intimate  connection  between  both  these  formations 
and  the  fundamental  laws  of  Magna  Charta.  The  one  is 
called  forth  and  rendered  effectual  by  the  other ;  the  one  is 
a  natural  deduction  from  the  other.  These  permanent 
elements  of  the  political  system,  however,  form  only  a  firm 
encircling  bond,  within  which  the  great  sphere  of  the  ordinary 
business  of  the  State  is  reserved  for  the  decision  of  the 
King.  There  is  now  formed  from  among  the  counsellors  for 
this  round  of  business  a  Continual  or  ^9crmancnl  (founcil, 
which  first  took  the  form  of  a  governing  body,  when  under 
Henry  III.  a  regency  became  necessary  for  the  first  time. 
After  Henry  III.  had  substituted  for  it  a  personal  government 
with  foreign  favourites  and  subordinate  clerks,  the  barons 
and  the  prelates  demanded  in  opposition  thereto  that  the 
great  offices  of  State  should  be  filled  by  "suitable"  persons, 
and  after  a  bitter  struggle  took  the  matters  into  their  own 
hands.  But  though  at  that  time  the  issue  was  in  a  violent 
party  government,  Edward  I.  from  the  standpoint  of  the 
monarchy  recognized  the  demand  as  righteous,  and  carried  it 
into  efi'ect.     It  is  as  a  spontaneous  creation  of  the  monarchy 
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that  we  now  find,  in  addition  to  the  Exchequer  and  the 
central  courts  of  law,  a  continual  or  permanent  council  for 
the  efficient  despatch  of  State  business,  which  discharj^od  in 
joint  deliberation  the  highest  affairs  of  the  State,  and  thus 
became  the  centre  of  the  parliamentary  system  that  was 
now  beginning.* 

I.  tlTfje  functions  of  \\)t  ^permanent  Council  may  be  com- 
pared with  those  of  the  cabinet  council  of  our  day.  l^ut 
we  must  not  leave  out  of  sight  the  comparative  simplicity 
of  the  times,  the  separation  of  Church  and  State,  and  the 
hitherto  personal  character  of  tlie  rule  of  the  Norman  kings. 
The  following  heads  may  be  in  some  measure  distinguislird 
from  one  another  : — 

1.  Advising  the  King  upon  the  issue  of  ordinances  in 
the  general  province  of  Government. 

2.  Resolutions  as  to  war  and  peace,  treaties  with  foreign 
powers,  summons  of  the  feudal  and  county  militia,  measures 
for  the  organizations  of  paid  armies,  and  for  tlieir  general 
direction. 

3.  Kesolutions  touching  measures  in  case  of  national  dis- 
tress and  tumult  ;  appointment  of  extraordinary  commissions, 
and  instructions  for  such  cases. 

4.  Advising  tlie  King  where  the  jiirixillclio  vrtnioriUnaria 
was  to  be  exercised,  which  was  reserved  to  the  King  for  the 
most  important  cases. 

5.  Resolutions  upon  petitions  of  i)rivate  persons,  corpcn-a- 

*  Tlie  formtition  of  tlio  pcrrnnnciit  tho  conclnsions  dniwn.      Ilulliini  Ima 

council  lias  iccc'ivod  n  inw  eliK-idalicni  liiriiid  llicsf  nioilcrn  sfnirrcn  tn  ncoount 

by  the  ropiint  <if  tin'  i)n)topuIs  nf  tho  (uiriiiiibt  riiljrravj-,  r(</»"  MitMli- Auck." 

council  in  the  work  "  rrncoidin^'H  imd  c.    viii.    S    not*-).     Anion;:    tlu«    oMor 

Ordinances   of  tho    Privy  Council    of  lit<Tiitnro,tlu' work  of  M.  llftU-,  ".Inrin- 

Enpland,   from    10   Kichard  II.  to  '^^^  diction  of  the  LonU"    ll-.tino  of   I'nr- 

Henry   VIII.,"  by  Sir  II.  Nicuhi.s  (7  lianunt "  (IT'.h;.  ho),  in  ntill  vulnal.jo. 

vols.  8vo,  18:54-1837);    upon  thin  was  Tho  nccnt    tnatJKo  of  Dicey.  •' Trivy 

founded  tho  nionngrapli  of  Sir  Francia  Council"  (Oxford  K-hnyw).  ii*  now  out 

Falprave,    "An    Khsuv  njion    tlio   Au-  of  print.     Tl  o  novelty   of  tho   forma- 

thority  of  tlie  Kinf,''s"Council "  (I  vol.  tion  of  tli.-  Coutieil  ciin  Im>  porciivc<l 

8vo,   18:54),   wliicii  for   tiio   first  tiuio  in  Kdward  l.'s  U'\v,\\   in   tho  htill   un- 

atteniptcd  to  f^ivo  a  confccntive  picture  8ettle<l    deniRnntion.   "  Oxi/ixHa/  Con- 

of  tills  political  body  and  its  relation  *ri7"  (Nicohi.M.  i.    :<).  "  Srrrrtum   C»n- 

to     tlie    Pnrliaraenta    of    tlio     Miildlo  cih'um"  (lloniiiij:.  b.  ii.),  "  FitmHiare 

Ages,  but  sometimes  wont  too  far  in  Concilium"  {}tl.  Paris). 
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tions,  and  counties,  touching  complaints  of  financial  oppres- 
sion, abuse  of  offices  of  trust,  deficient  legal  protection,  and 
applications  for  and  grants  of  pardon.  These  form  the 
ordinary  current  business  of  the  council.  In  consequence  of 
the  malpractices  of  the  Vicc'comites  and  local  bailiffs,  of  the 
necessity  \Yhich  had  arisen  for  the  remodelling  of  many  in- 
stitutions that  had  suffered  under  the  throes  of  former  con- 
stitutional struggles  and  under  the  haughtiness  of  quarrelsome 
magnates,  such  was  necessarily  its  ordinary  sphere  of  activity ; 
especially  now  that  the  Commoners  in  the  national  assemblies 
were  soon  to  become  the  mouthpiece  for  national  grievances. 
Throughout  the  whole  of  the  Middle  Ages,  the  Parliaments 
are  regarded  as  assemblies  "  for  the  redress  of  wrongs  and 
remedy  of  abuses."  With  each  Parliament  petitions  flowed 
in,  claiming  every  sort  of  relief,  not  merely  in  public  matters, 
but  frequently  also  in  petty  private  affairs,  from  all  classes  of 
persons,  and  on  all  kinds  of  subjects.  The  "poverty  of  the 
petitioner,"  the  x)ower  and  the  number  of  his  opponents,  and 
the  inadequacy  of  the  common  law,  form  the  ordinary  motives 
for  appeal  to  the  council.  Herein  can  be  perceived  the 
fundamental  idea  that  "the  King  in  council  is  there  as  the 
final  resource  for  every  grievance,  which  the  ordinary  tribunals 
are  powerless  to  redress."  (1) 

(1)  The  spliere  of  action  of  the  Crown  vassals.  As  a  matter  of  fact 
council  may  be  best  compared  to  a  the  clause  of  Magna  Charta  touching 
modern  cabinet  council,  in  which  the  the  amerciaments  of  the  Crown  vassals 
whole  of  the  business  of  the  central  per  pares  suos  was  regarded  as  c<'ni- 
government  is  comprised,  so  fur  as  it  plied  with,  when  the  council  fixed  the 
has  not  been  assigned  to  the  courts  fine.  Towards  the  Exchequer,  too, 
for  decision  according  to  constitutional  the  competence  of  the  council  was 
principles,  or  to  the  Church  to  deal  with  not  legally  defined  :  at  times  important 
according  to  its  independent  rule.  financial  "business  was  reserved  to  it. 
See  the  description  which  Sir  H.  L'nder  the  regency  of  Henry  VI., 
Nicolas,  vol.  i.  p.  1,  gives  of  it.  Its  feudal  wardsliips,consents  to  marriages, 
Bphere  of  action  is  the  same  as  that  leases,  etc.,  were  reserved  by  tlie  council 
which  the  Norman  kings  informally  to  the  Lords,  including  qu.  stions  con- 
filled  by  confidential  persons  and  cerning  lunatics,  who  were  occasionally 
counsellors,  whom  they  frequently  brought  before  the  council  that  inquiry 
changed.  The  progress  of  the  age  might  be  made  as  to  their  state  o'f 
is  seen  in  the  corporate  nature  of  this  mind.  In  other  cases  it  was  merely 
national  K>dy.  Palgrave  ("  Privy  accidental  that  sittings  of  the  council 
Council,"  p.  :i4)  rightly  assumes  that  were  iield  under  the  roof  of  the  Ex- 
the  council  was  looked  upon  as  a  chequer, 
properly  constituted  "court"  for  the 
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For  the  discharge  of  this  mass  of  business  it  was  enacted 
(5  Edw.  I.)  that  all  petitions  should  in  the  lirst  instance 
be  examined  into  by  the  judicial  officers  to  whose  department 
they  belonged ;  and  that  only  matters  of  importance  should 
be  laid  before  the  Iving  and  his  council.  In  21  Edward  I. 
the  King  appoints  "receivers  of  petitions,"  which  were  ordered 
to  be  assorted  into  five  classes  ;  (1)  for  the  Chancellor,  (2)  for 
the  Exchequer,  (3)  for  the  Judges,  (4)  for  the  King  and 
Council,  (5)  such  as  have  already  been  disposed  of.  In  this 
manner  they  were  to  be  "reported"  to  the  King.  The 
appointment  of  receivers  for  this  purpose  soon  became  an 
established  institution,  which  is  described  in  Fleta's  law 
book  as  a  "  Curia  coram  auditorihm  spciialiter  a  latere  Rcffis 
destinatis,"  "they  who  have  not  to  decide,  but  only  to  make 
a  report  of  what  they  have  heard,  in  order  that  the  King 
may  determine  what  shall  be  done  touching  the  parties." 
Under  Richard  II.,  when  the  council  had  already  entered  into 
more  intimate  relations  with  the  matjninn  consilium  of  the 
peers,  the  petitions  are  divided  into  three  classes ;  (1)  biUs 
of  grace  and  offices,  which  must  be  answered  by  the  sovereign 
in  person ;  (2)  bills  of  council,  which  the  council  may  dispose 
of;  (3)  bills  of  Parliament,  which  may  not  be  answered  with- 
out consent  of  the  Parliament. 

The  resolution  on  the  report  of  the  receiver  could  be  made 
in  one  of  three  ways  : — 

(i.)  Immediate  decision,  generally  written  on  the  upper 
margin  of  the  petition  l)y  a  member  of  the  council:  uiuKr 
Hem-y  V.  and  VI.  generally  by  the  chamberlain, 

(ii.)  Appointment  of  a  special  commissioner  to  redress  any 
extraordinary  injury  to  the  petitioner  requiring  a  speedy 
remedy.  This  is  a  delegatus  a  latere  to  whom  a  comniissioii 
of  oyer  and  tmiiiui-r  was  issued  in  tlic  Chancery  upon  writ, 
or  by  a  mere  writing. 

(iii.)  Eeforence  of  tlie  matter  in  the  Exchocpit  r,  or  otiicr 
court,  especially  to  the  Chancrry.  l-'rom  Edward  I.'s  time 
the  answer  ^' seqiKifur  in  euneellnrinni"  was  a  frequent  one, 
and  given  generally  under  the  privy  seal. 

VOL.  I.  2  D 
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The  rules  of  procedure  of  the  council  were  themselves  a 
subject  of  the  royal  right  of  ordinance,  but  under  the  house 
of  Lancaster,  for  the  sake  of  greater  solemnity,  were  frequently 
issued  from  Parliament.  For  example,  the  regulations  of 
the  council  of  1406  were  issued  in  Parliament,  and  registered 
as  an  Act.  Those  of  1424  were  annexed  to  the  Act  of  Appoint- 
ment. Those  of  1430  were  drawn  up  in  the  council,  assented 
to  by  the  lords,  read  in  the  presence  of  the  three  estates, 
and  then  signed  by  the  council  (Stubbs,  iii.  251).  (1"') 


(1")  As  to  the  oldest  methods  of 
procedure,  especially  the  arraiij?einent 
of  petitions  into  groujis,  of.  Palgrave, 
pp.  2:i  7i).  As  to  tlie  form  of  the  reso- 
lutions, wo  find  that — 

(i.)  The  immediate  personal  deci- 
sion was  comparatively  rare,  and  even 
in  the  case  of  these  marginal  rescripts 
it  is  frequently  mentioned  that  they 
were  issued  "  on  report  being  made  in 
the  council."  Henry  V.  often  signed 
his  decrees  with  his  own  hand ;  nume- 
rous royal  orders  occur  also  without 
signature  (Nicolas,  vol.  vi.  p.  214). 

(ii.)  The  appointment  of  a  special 
commissioner  by  a  commission  of  oijer 
and  terminer  was  a  continuation  of  the 
older  personal  administration  of  justice, 
and  led  to  collisions  with  the  ordinary 
jurisdiction  of  the  central  courts, 
against  which  the  Parliaments  began 
quite  early  to  remonstrate.  The  stat. 
Westminster  2  (13  Edw.  I.)  already 
gives  the  assurance,  that  no  writ  of 
trespass  ad  audieudum  et  ttrminandum 
Bhould  be  issued  in  any  otiier  manner 
than  before  the  justices  of  one  or  the 
other  bench,  or  before  the  other  justices, 
except  it  be  a  heinous  trespass  which 
demanded  speedy  redress.  All  such 
assurances  {vide  note  3")  were,  how- 
ever, so  equivocally  and  uncertainly 
framed,  that  they  yet  left  room  for  the 
goii vtrneiiicut  persoiwl. 

(iii.)  Tiie  reference  of  the  matter  to 
the  (Jliancery  (cf  Hardy,  "  Introduc- 
tion to  Close  Rolls,"  p.  28)  led  to  the 
Lord  Ciiancellor's  office  becoming  a 
separate  court  of  law. 

The  Inter  rules  of  procedure  under 
Henry  VI.  are  known  in  d<  tail  und 
instructive.  The  rules  for  the  admi- 
nistration of  the  council  (2  Hen.  VI.) 
runtain  among  others  the  following : 


The  council  shall  not  interfere  in 
matters  which  are  to  be  decided  ac- 
cording to  common  law,  except  where 
one  party  is  too  powerful  to  enter  the 
lists  with  tlie  other,  or  for  other  urgent 
reasons  ;  The  clerk  of  the  cmnoil  shall 
select  the  bill  of  the  poorest  plaintiff, 
which  shall  be  first  read  and  answered ; 
One  of  the  King's  Serjeants  shall  be 
sworn,  to  lend  his  best  assistjince  to 
the  plaintiff,  without  fee,  under  pain 
of  dismissal  (Nicolas,  vol.  iii.  pp.  149- 
152).  A  similar  spirit  is  recognizable 
in  the  regulations  of  8  Henry  VI. ;  the 
council  was  to  interfere  "  if  their  lord- 
ships found  too  much  power  on  one 
side  and  too  little  on  the  other."  The 
council  had  to  hear,  to  deal  with,  to 
communicate,  to  appoint  with  refi-rence 
to,  and  to  decide  upon,  matters  laid 
before  it.  Charters  of  pardon,  grants 
of  parsonages  and  offices,  and  other 
matters  of  grace  and  favour,  belong  to 
the  King  personally.  On  topics  of 
great  moment  and  importance,  it  shall 
deliberate,  but  not  pass  final  judgment 
without  the  King's  advice.  Where 
the  number  of  votes  in  the  council  is 
equal,  the  matter  must  be  laid  before 
the  King,  and  the  decision  left  to 
him  alone  (Nicolas,  vol.  v.  p.  23).  In 
8  Henry  VI.  c.  1,  there  follow  cerfciin 
orders  for  regulating  the  use  of  the 
signet,  privy,  and  great  seal,  saving 
the  prerogative  (Nicolas,  vol.  vi.  p. 
fiSo).  In  the  Cottonian  manuscripts, 
f  there  are  original  decrees  of  the 
council  (probably  dating  from  22 
1  Henry  VI.),  which  provide  (inter  alia) 
'that  "  considering  all  such  matters  as 
\pass  through  many  hands  are  kss 
Bikeiy  to  be  decided  to  tiie  prejudice 
pf  the  King  or  of  any  other  pt  rson,  it 
pas  been  louud  well  that  all  bills  to 
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II.  "^Tfjc  personal  constitution  of  tftc  council  corresponds  to 
this  sphere  of  business.  It  consists  of  the  persons  whose 
assistance  the  King  requires  for  determining  matters  of  the 
highest  instance ;  to  use  a  modern  expression,  the  heads  of 
the  departments  of  State,  with  a  number  of  persons,  whom 
he  has  thought  fit  to  summon  to  a  continual  dehberation  on 
such  matters.     Foremost  among  the  officials  is  : — 

{a)  The  Lord  Chancellor,  and  in  addition  to  him  the  chief 
clerk  of  his  office,  the  Master  of  the  Rolls,  as  well  as  some 
higher  clerks  (reporting  counsel),  being  the  persons  who  at  this 
period  represent  the  most  varied  legal  and  official  knowledge. 

{}))  Tlic  principal  monhcrs  of  the  central  courts,  i.e.  the  chief 
justices  and  the  other  justices. 

(c)  The  directing  members  of  the  Exchequer,  the  Treafturer 
and  Chancellor  of  the  Exchequer. 

(d)  The  principal  officers  of  the  royal  household,  before 
all  the  King's  Chamberlain,  who  continued  for  centuries  a  chief 
member  of  the  council.  Next  to  him  the  steward  of  the  house- 
hold, and  after  the  administration  of  the  royal  court  had 
become  further  subdivided,  the  treasurer  of  the  household,  tho 
controller,  and  the  maitre  de  garderohc. 

{e)  The  Keeper  of  the  Privy  Seal.  Now  that  the  Chancellor 
had  become  a  chief  officer  of  the  realm,  the  King  was  again 
in  need  of  a  cleric  in  the  confidential  position  of  a  personal 
cabinet  secretary.  Under  lldward  111.  such  a  one  appears 
as  a  minister  of  State,  with  a  formal  oath  of  office  (14  Edw. 
III.  c.  5),  under  the  name  of  Keeper  of  the  Trivy  Seal  ;  later 
known  as  Lord  Privy  Seal. 

(/)  The  Archhishoj)  <f  Cinitcrhurif  as  Primate  appeared, 
conformably  to  the  position  of  the  Church,  to  be  so  essential 
a  member,  that  in  10  llichard  II.  he  submits  a  solemn 
protest,  wherein  he  claims  for  himself  and  his  successors  in 

wliich  the  King  nesents  hliiill  lio  de-  justice,  the  Kin^'t*  <lecree  \a  taken  in 

livered  to  liis  secretary,  in  order  that  order   to   hi  nd    them    to   the   council, 

lie    iiiny   draw   up   h'tlerB   under    tlio  which  tlien  ftsM^ns  thuni  to  the  i>ro|ior 

roval    signet   to    the   Keeper    of    tho  court,    except    when    tho    petition.-rs 

I'i'ivy  Seal,  and  thenro  from  the  Kwptr  arc  unnhle  to  pro^eoule  accordinp  to 

of  the  Privy  Seal  to  the  Chancellor."  common  law  (Nicolas,  vol.  vi.  p.  21»)- 
Where    petitions    concern    mutters    of 
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office  the  right  of  assisting  at  all  the  sittings  of  the  royal 
council,  be  they  general,  special,  or  secret  (Eot.  Pari.,  iii.  223). 
These  are  plainly  the  chief  elements  of  the  council.  But 
yet  a  clear  distinction  between  them  was  wanting  in  the  time 
of  Edward  I.,  II.,  and  111.  As  occasion  required,  lower 
olhcials  were  also  summoned  to  attend  the  council,  to  give 
opinions  and  information,  and  to  receive  orders;  such  as 
King's  Serjeants,  Chancery  clerks,  escheators,  itinerant 
justices,  and  others.  A  delinition  of  the  ordinary  members 
began  to  be  made  when  the  rival  power  of  the  parliaments 
first  took  cognisance  of  the  constitution  of  the  council.  When 
differences  of  this  sort  first  arose,  the  following  were  designated 
as  members  virtnte  officii :  the  Chancellor,  the  Treasurer, 
Privy  Seal,  Chamberlain,  and  Steward  (Eot.  Pari.,  iii.  73). 
These  five  were  regarded  as  the  chief  members  and  managers 
of  the  current  business.  Moreover,  during  the  whole  of  the 
Middle  Ages  there  was  no  president  of  the  council  other  than 
the  King  himself,  to  whom  it  is  naturally  open  to  honour  a 
member  with  the  temporary  conduct  of  the  business.  For 
instance,  in  the  latter  part  of  Edward  the  Third's  reign,  the 
Bishop  of  Winchester  was  mentioned  as  "CapitaUs  Secreti 
Consilii  ac  Giihcrnator  Magni  Cunsilii."  In  cases  of  personal 
impediment,  the  regent  of  the  realm  was  for  this  reason  the 
natural  president  of  the  council,  as  in  1  Henry  VI.,  the  Duke 
of  Bedford,  and  later  the  Duke  of  York. 

The  somewhat  fluctuating  form  of  the  council  became 
modified  from  the  time  when,  under  Richard  II.  and  under 
the  house  of  Lancaster,  the  estates  of  the  realm  began  to  take 
a  more  decided  share  in  the  Government.  In  these  later 
times  there  appear  seldom  fewer  than  ten  and  generally  a 
greater  number  of  spiritual  and  temporal  lords  as  members  of 
the  council ;  with  them  sit  the  highest  officers  of  State,  now  as 
ordinary  members,  and  no  longer  mingled  with  the  under- 
ofticials  who  were  occasionally  summoned.  The  growing  power 
of  Parliament  particularly  aimed  at  subjecting  the  Lord  Chan- 
cellor and  Keeper  of  the  Privy  Seal,  as  the  two  bearers  of 
tbo  decisive   national  seal,  to  a  definite  responsibility.      In 
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all  material  points  this  was  attained  under  the  house  of 
Lancaster.  In  the  eighth  j-ear  of  Henry  IV.  the  King  in 
Parliament  agrees  that,  for  the  maintenance  of  the  laws  of 
the  land,  the  Chancellor  and  the  Keeper  of  the  Pri%y  Seal 
shall  not  allow  any  warrant,  grant  hy  patent,  judgment,  or 
other  matter,  to  pass  under  the  seal  in  their  possession  which 
should  not  so  pass  according  to  law  and  right,  and  that  they 
shall  not  unduly  delay  those  that  must  pass.  Attempts  to 
prosecute  the  Keeper  of  the  Privy  Seal  were  made  as  early  as 
Richard  II.  Under  Eichard  II.  and  Henry  lY.  the  members 
were  appointed  annually,  but  their  appointments  regularly 
renewed,  unless  accusations  of  bad  behaviour  or  petitions  to 
be  discharged  from  serving  intervened.  Theii*  annual  pay  was 
graduated  according  to  their  rank,  as  were  also  the  fines  for 
neglecting  to  appear  at  the  sittings.  In  a  process  of  political 
crystallization,  the  purely  personal  conseil  dn  llo'i  of  the  Nor- 
man kings  had  now  become  a  department  of  State.  (2)  But 
as  the  body  was  too  large  and  too  heterogeneous  in  its  eonsti- 

(2)  The  personal  constitution  of  the  Rolls  of  Henry  IV.);   as  I.onl   Privy 

council  has  been  ascertaini'd  by  Nico-  Seal  (IH  Henry  VIII.).    This,  howevtr, 

las    from   the    protocols   of    the  great  did  not  exclude  laymen  and  ecclesiastics 

council   with  more  exactness  than   in  from  being  also  I'mployeil  as  secretaries 

former  times.    The  Lord  Cinuicellor  is  of  tiie  King,  and  on  conlidcntial  special 

everywhere  conspicuous  as  tiiejirineipal  commissions,  in   whicli  sense  "King's 

personage    for    the   formal    jtiiicedure,  cIiTks"  occasionally  oeenr  under  Jnim 

though  he  is  not  president  of  tlic  coun-  ftml  Htiiry  III.     As  to  tlie  older  con- 

cil,  and  by  no  means  always  the  most  stitution  of  the  council,  ef.  Taigrave, 

influentirtl  person  in   it.     Tlio  impor-  p.  20,  inq.\  Nicolas  vol.  i.  p.  3.     Tlio 

tance  of  the  oflice  of  the  King's  Cham-  statements  of  the  latter  relating  to  tho 

berlain  is  new:  he  is  indebted  to  the  period  of  Henry  VI.  have  Ixen  made 

influence  of  tlie  magnates  in  Ihecouncil  very  carefully.     The  r>val  council  lon- 

of  the  realm  for  his  inqirovtd  position.  sisti  d  in  2  Henry  VI.  of  twenty-thn.'o 

In  1.")  I'Mward  111.  lie  expressly  swore  persons:  the   Duke  of  (Jloucester.   tbo 

to  ol)ey  tile  laws  of  tlie  realm  mid  the  Archbishop  of  Canterbury,  four  l)ishopH, 

Great  Ciiiirter.     In  1    Uichard  II.  ho  the    Chancellor,    the    Treasurer,    the 

became  a  member  of  the  regency.    His  Kee|H>r  of  the  Privy  Seal,  the  Duke  of 

functions  are  to   endor.se   peiitions,  to  Kxeter,  five  earls,  four  d/r/d.  nn<l  two 

formulate  royal  immediate  dt-crees,  and  i»i((i»i/#'Mrii,Thomas  Chaneerand  William 

communicate  witii  Pailiament.     In  II  Alyngt«>n  (Xicola^,  vnl.  iii.  p.  1  IS).    The 

Richard  II.  and  frequently  later  he  was  salarii  s,  fixed    accordin;;  to  rank   and 

impeaelied  by   the  estates.     The  posi-  length  uf  service  wen-:  for  the  Arch- 

tion  of  the   Keeper  of  tlie   Privy  Seal,  bi.^liop  of  Canterbury  and  the  Uishop  of 

as  lie  was  first calle<l  in  1:5 1'Mwanl  III.  Winchester  at  MOO  murks;  for  a  bishop, 

c.  5,  is  also  new  ;  later  he  appears  as  earl,  and  the  lonl  treasurer  200  marks; 

Clerk  of  the  Privy  Seal  (2  Iticliard  II.);  for  a  baron  and  banneret  £100  ;   for  an 

as  Guardian  du  Privy  Seal  (.I'arliumcut  e^piire  £10  (Nicolas,  vol.  iii.  l.>5). 
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tution  or  varied  business,  delegations  and  commissions  were 
issued,  some  of  which  form  the  nucleus  of  independent 
departnients. 

HI.  '2r!)c  commissions  anti  delegations  of  tljc  council  were 
chiefly  necessitated  l)y  the  fact  that  more  specially  legal  and 
technical  questions  came  before  the  council,  in  the  case  of 
which  it  seemed  proper  to  form  a  narrower  committee  for  their 
treatment  and  decision,  or  rather  for  passing  an  opinion 
which  was  to  influence  the  ultimate  decision  of  the  King. 
The  personage  most  suited,  by  reason  of  his  position  and  his 
under-oiiicials,  for  the  discharge  of  these  more  intimate  func- 
tions was  the  Chancellor.  Hence  the  sub-commission  was 
most  frequently  composed  of  the  Chancellor  and  the  justiciaries 
of  the  two  central  courts,  and  hence  are  issued  "  deer  eta  per 
curiam  canccllarias  et  omnes  jiisticiarios,"  or  "  deereta  cancellarii 
ex  assensii  omnium  justiciariorum  et  aliorum  de  Regis  consilio." 
In  the  first  century  of  this  period  even  formal  proceedings  are 
somewhat  frequently  taken  before  the  Chancellor  and  the 
judges  in  Westminster  Hall.  Commissions  of  this  description 
take  the  place  of  the  extraordinary  judicial  commissions  of 
prelates  and  barons  which,  in  the  former  period,  the  Norman 
kings  were  wont  to  appoint  for  the  Crown  cases  reserved. 

As  a  permanent  institution  there  next  arose  a  kind  of  com- 
mittee for  appeals  from  the  Exchequer.  As  this  did  not 
remain  subordinate  to,  but  was  co-ordinate  with  the  central 
courts,  an  appeal  could  only  lie  to  the  King ;  that  is,  to  the 
"King  in  council."  It  was  a  matter  of  dehcate  questions  of 
financial  laM',  which  were  well  suited  for  a  special  council  of 
men  well  versed  in  matters  of  business.  Hence  a  commission 
was  at  first  formed  of  the  Chancellor,  Treasm-er,  and  two 
justices ;  but  it  was  subsequently  laid  down  in  31  Edward  III. 
stat.  1,  c.  12,  that  the  Chancellor  and  Treasurer  should 
meet  together  and  have  the  documents  laid  before  them, 
summon  the  justices  and  other  experts  according  to  their 
best  judgment,  demand  repoiis  of  the  barons  of  the  Exchequer, 
alter  the  Exchequer  decree  according  to  their  opinion,  and 
remit  it  to  the  Exchequer  for  further  consideration. 
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Still  more  important  was  the  creation  of  a  separate  Court 
of  Eqiiiti/,  which  proceeded  from  this  system  of  delegations. 
Certain  petitions  and  questions  touching  property  were,  fi'om 
their  peculiar  nature,  not  so  well  adapted  for  hearing  hefore 
the  justices  of  the  realm  as  before  the  Chancellor,  who  miglit 
still  be  looked  upon  as  the  prime  authority  and  chief  repre- 
sentative of  a  more  universal  juristic  education.  In  course 
of  time  deficiencies  and  hardships  were  conspicuous  in  civil 
justice,  which  could  not  be  redressed  in  the  ordinary  course 
of  justice,  either  because  they  were  ill-suited  for  a  jury,  or 
because  they  could  not  be  decided  according  to  the  funda- 
mental principles  of  the  common  law  (such  as  fraud,  accident, 
trust,  that  is,  actio  and  exceptio  doli).  Hence  there  sprung 
up  a  "  remedial  jurisdiction,"  supplendi  ct  corr'ujendi  juris 
civilis  causa,  analogous  to  the  pra;torian  jurisdiction,  in  which 
the  Chancellor  proceeding  according  to  lequitas  (that  is, 
principally  according  to  the  principles  of  the  Roman  and  canon 
law),  directs  his  reporting  secretaries  or  Masters,  and  then 
decides  per  decrctum.  The  most  frequent  cases  of  this  equitable 
jurisdiction  from  Richard  II.  to  37  Henry  VI.,  were  cases  of 
conveyances  to  uses  iut>'r  viros;  but  even  in  those  early  times 
the  sphere  of  action  was  probably  a  wider  one,  and  from  the 
very  nature  of  the  jurisdiction,  the  oflice  of  Clianccllor  con- 
tinued until  the  close  of  the  Middle  Ages  to  be  filled  by 
ecclesiastics.  (8) 

(3)  The  delcgiitions  of  the  council  Council,  certain  great  ofBcers,  judges, 
find  the  equitable  jurisdiction  of  the  nnd  others.  Hut  iieitlier  theexpros.-inu 
Lord  ChiUK'ulli)r  luive  one  and  till' f-auio  '^  conriliuin  orJiiuiriinn"  nor  ''leijtilf" 
origin.  'I'lio  eslablidliniiut  of  sub-eoni-  occurs  in  the  otlicial  rcconls;  nor  do 
mi.>«sioii8  of  the  Couucil  was  prinmniy  we  find  uny  regulation  as  to  its  niein- 
un  ailniinistrative  lueasurc  and  not  a  ben-j  or  |)rocetiuri'.  Wo  cjiii,  accord- 
constitutional  institution.  It  was  only  i>'gly<  ■>"  uioro  make  a  niagiatcriul 
after  tiio  lnp.so  of  time  lliat  sucli  dcpartinent  of  this  iu.>titut:on  tliaii  of 
creations,  owing  to  continually  ari.^ing  tlie  shifting  judicial  CiUnniissions  of  tln^ 
needs  of  the  same  kind,  ailoptiil  tht;  Noruum  jHricMl.  Tuder  Kdwnrd  111., 
character  of  nin'^istcrial  departments.  for  example,  proceedings  were  I'n- 
It  is  only  juristical  pedantry  which  quently  aMtigned  U)  the  "Chunoellor, 
would  at  once  make  of  tliese  «'j" /< //i/xtre  Triasurer,  ami  otiiers  of  the  King's 
connnissions  formal  departments  of  council"  ( IJeeves.  iii.  ^JSfi).  In  44 
State.  Upon  the  aulliorityof  Hale  a  lOdward  111.  a  >iillieult  case  was  hearil 
8o-calleil  '■'c.oiiciliinn  unliiinriuiii"  or  U'foro  "the  (."hancellor  and  all  tin! 
^' cDiicilium  lifiali"  was  said  to  iiave  justices  of  tiu»  Iving's  IJench  and  Corn- 
existed,  being  composed  of  the  Privy  mon  rie;ia"  (Fobs,  iii.  3;i7).     Even  ia 
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It  is  quite  conceivable  that  these  functions  occasioned  con- 
flicts with  the  Parliaments,  which  are  chiefly  aimed  at  the 
civil  jurisdiction  of  the  Chancellor,  but  partly  also  at  the  penal 
jurisdiction  exercised  by  the  King  in  council,  the  abolition 
and  clear  definition  of  which  were  equally  impracticable.  In 
25  Edward  III.  the  Commons  protest  against  any  one  being 
brought  before  the  council  on  account  of  his  freehold,  or  on 
account  of  such  suits  as  aff'ect  life  and  limb,  and  against 
any  one  being  fined  by  informations  laid  before  the  council 
or  one  of  the  ministers,  unless  such  legal  procedure  shall  have 
been  "  formerly  customary."  In  the  answer  to  this  the 
extraordinary  criminal  procedure  was  expressly  reserved ; 
"  moi  dc  chose  que  touche  vie  ou  memhre,  contempt  on  excesses," 
it  shall  remain  as  formerly  customary  (Palgrave,  Council,  35). 
It  was  apparently  agreed  that  the  assignment  of  ordinary 
actions  to  the  courts  was  to  be  understood  "salvo  jure  regis," 
that  is,  with  reservation  of  extraordinary  causse  majores  to 
the  King ;  but  the  Parliaments  wished  to  co-operate  in  this. 
In  27  Edward  III.  the  Commons  themselves  expressly  consent 

earlier  times,  under  Edward  II.,  West-  magisterial  compulsion  for  their  fulfil- 
minster  Hall  was  named  as  the  place  ment  (Reeves,  iii.  188).  From  the  time 
at  whicli  the  Chancellor  holds  his  of  2  Edward  III.  the  assignment  of  the 
sittings;  this  place  was  called  "  ilJaf/-  matter  with  this  view  under  the  formula 
nwm  Z>anr!nu"  (Foss,  iii.  177),  and  the  " sequatur  in  cancellariain"  becomes 
sittings  were  described  as  being  "  in  more  and  more  frequent,  and  soon  also 
plfiKi  cancellaria  "  (Rot.,  cl.  25,  Edward  with  the  further  addition  ^\tiat  ulterius 
III.).  The  Admiralty  Court  was  an  justicia  in  cancellaria  ;  iion  potest  juvari 
instance  of  such  delegations  of  the  per  communem  Jeijem.  reniat  in  cancel- 
council,  which  was  an  outcome  of  a  laria  et  OKtendatjwi  suum  ;  Jiat  eijusti- 
spocial  commission  of  the  King,  witli  cia  secundum  legem  cancellarix"  {Foss, 
a  jurisdiction  in  the  ports,  and  over  iii.  178  ;  Hardy, "Introduction to  Close 
ofl'ences  cnnimitted  on  tiie  high  seas;  Roils,"  p.  12G).  From  the  time  of 
perliaps  oxistingas  early  as  Edward  I.,  Richard  II.,  or  at  all  events  under  the 
witli  powers  more  limited  in  later  houseof  Lancaster,  the  jurisdiction  over 
times  on  motions  uf  the  estates  under  Uses  stands  prominently  fortli  as  the 
Richard  II.  Another  delegation  is  principal  object  (Reeves,  iii.  381).  But 
formed  by  the  Court  of  Requests  under  beyond  doubt  the  special  jurisdiction  of 
the  Lord  Privy  Seal  (Speuce,  "Equit-  the  Ciiancellor  was  also  a  delegation  of 
able  Jurisdiction,"  i.  H51).  The  prac-  the  King's  council  (Palgrave,  Privy 
tical  need  for  a  remedy  for  the  clumsi-  Council,  25 ;  Spence,  "  Equitable  Juris- 
iipss  of  the  common  law,  led  to  the  later  diction,"  i.  70i>-71tj ;  Hallam,  "  Middle 
jurisdiction  over  "equitable  obliga-  Ages,"  note  x.).  England  had  thus 
tions."  the  fullilment  of  which  was  left  attained  to  the  necessary  completioa 
by  tlie  common  law  to  the  conscience,  of  its  system  of  private  law,  which 
whilst  the  common  wants  of  life  and  was  accomplished  in  Germany  by  the 
the  existing  views  of  law  necessitated  a  reception  of  foreign  law. 
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to  an  extraordinary  criminal  procedure  against  clerics  who 
appeal  to  the  papal  chair ;  in  the  statute  even  imprisonment 
for  an  indefinite  time,  "  during  the  King's  pleasure,"  is 
threatened,  as  well  as  forfeiture  of  lands  and  personal  property, 
of  those  who  should  refuse  to  answer  for  such  a  contempt 
before  the  King,  or  his  council,  or  his  chancery,  or  before  his 
justices  (Palgrave,  39).  In  42  Edward  III.  c.  3,  upon  a  com- 
plaint raised  by  the  Commons,  it  was  indeed  promised  in 
general  that  none  should  be  required  to  answer  before  the 
courts  excci^t  by  regular  judicial  procedure.  But  the  extra- 
ordinary power  of  the  council  remained  unaffected  by  this,  and 
in  turbulent  times,  such  as  followed  under  liichard  II.,  it  was 
exercised  with  a  wide  scope  by  the  council  and  the  chancery, 
for.  the  maintenance  of  peace.  But  in  civil  procedure  the 
Chancellor's  writ  of  subpoena  gave  rise  to  a  new  petition  (13 
Eichard  II.)  "that  neither  the  Chancellor  nor  the  council 
after  the  close  of  Parliament  should  issue  any  ordinance 
against  the  common  law,  and  the  old  customs  of  the  country, 
and  against  the  statutes  that  had  been  passed  or  that  were 
to  be  passed  in  that  Parliament,  but  that  the  common  law 
should  take  its  course  without  respect  of  persons,  and  that 
no  judgment  once  delivered  should  be  annulled  but  by  due 
course  of  law  "  (Palgrave,  45).  The  answer  ran  with  the 
usual  ambiguity,  to  the  effect  that  the  former  customary 
procedure  should  remain  in  force,  "so  that  the  King's  royal 
right  be  assured,"  and  if  any  one  felt  aggrieved  "  qiC'd 
vionstre  en  capccud,  ct  droit  lui  noitjalt"  (Palgrave,  70V 
Protest  was  not  raised  against  the  extraordinary  judicial  power 
of  the  King  in  general,  but  only  against  such  proceedings 
on  the  part  of  the  council,  without  sanction  of  Parliament. 
In  the  stat.  17  Pichard  11.,  protest  was  only  made  against 
citations  before  the  King's  council  and  the  chancery  based 
upon  false  information  (Reeves,  iii.  VM).  In  1  Henry  VI. 
the  Commons  comi)lain  of  the  citations  before  the  council 
and  the  chancery,  in  matters  "  in  which  a  legal  remedy  is 
afforded  by  the  common  law  ;  "  in  like  manner  a  writ  of 
subpauia  was  not  to  be  issued  until  the  justices  of  one  or  the 
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otlier  bench  had  first  tried  and  attested  the  fact,  that  the 
j)liiintiff  had  hi  this  case  no  remedy  at  common  law  (Pal- 
grave,  50,  51).  In  8  Henry  VI.  jurisdiction  was  reserved  to 
the  council  in  quite  indefinite  terms  "  so  often  as  their  lord- 
ships should  find  too  great  power  on  the  one  side,  and  on 
the  other  too  great  weakness,"  or  if  they  should  otherwise 
find  •'  some  reasonable  cause "  (Palgi'ave,  81).  Finally,  in 
the  stat.  31  Henry  VI.  c.  2,  the  oftences  were  specially  men- 
tioned by  name  for  which  the  council  was  wont  to  summon 
offenders  before  it,  and  the  procedure  defined  that  was 
therein  observed,  especially  the  more  rigorous  courses,  by 
which  disobedience  to  ordinances  under  the  privy  seal  or 
under  a  writ  of  subpoena  were  to  be  i)rosecuted  as  contemptus 
regis  (Palgrave,  84,  86).  This  extraordinary  penal  jurisdiction 
was  in  later  times  exercised  in  the  Court  of  the  Star  Chamber, 
and  was,  therefore,  frequently  designated  by  this  name.  (3") 

IV.  The  position  of  the  HLQxii  (iTljnncrllor  as  l)cati  of  il)c 
Cijantcrn  department  forms  in  a  certain  sense  the  keystone  of 
tlie  constitution  of  the  council.  As  the  great  office  of  the 
Chancellor  had  remained  the  common  bond  of  the  central 
courts,  it  also  serves  as  clavis  rerjni  for  other  business  of  the 
King's  council.  All  solemn  decrees  of  the  King  in  council 
here  received  their  authoritative  character.  The  Prutonotariiis 
of  the  Chancellor  managed  the  preparation,  despatch,  and 
registration  of  the  State  treaties  in  the  treaty  rolls.  The  rest 
of  the  State  business   was  recorded  in  the  charter,  patent, 

(3")  The  opposition  of  Parliament  to  of  action  for  the  administrative  powers, 
the  jurisdictinn  of  tiie  King  in  council  in  spite  of  the  advance  of  definite 
beijins  from  tlic  time  when  I'arliament  legal  arrangement  in  the  p'litical 
had  become  consolidated  into  a  united  rights  of  the  realm.  The  practice  of 
body  (Hallam,  note  xi.;  Spence,"Eqni-  the  chancery  succeeded  better  iu  de- 
table  Jurisdiction,"  i.  343-351).  In  a  fining  for  itself  more  exactly  the 
decision  which  afterwards  became  ditiertnt  branches  of  its  civil  jmis- 
famous,  the  "Chamber  Case"  (Croke'a  diction,  as  to  which  Spence  ("  Equi- 
"  Report,"  vol.  v.  c.  i.  p.  108),  the  table  Jurisdiction  of  the  Court  of 
judge-s  acknowledged  "that  the  court  Chancery,"  vol.  i.  334  seq.,  42(»  seq., 
of  ytiir  Chamber  hail  existed  long  be-  435-1)83,'  G02-71G)  aflords  us  the  most 
f'^re  the  proclaiming  statute  3  Henry  comi>rehensive  surviy.  A  controversy 
^  II.,  as  a  very  high  and  honourable  as  to  the  respective  advantages  of 
court."  The  above  evidence  shows  "Bench"  and  "Ollice"  had  already 
how  far  this  assumption  was  well  begun  within  these  narrow  limits 
founded.     There  here  reumined  a  field  during  the  Middle  Ages. 
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close,    and   fine  rolls.     The   most   numerous    administrative 
documents   belong  to  the  province    of    the   liotuli   litirariim 
clansarnm,  ''Close  Eolls,"  so  called  because  they  were  issued 
with  the  seal  under  cover,  in  contradistinction  to  the  litterse 
patentes,  which  were  addressed  to  all  faithful  subjects.     Here, 
as  elsewhere,  centralization  and  the  transaction  of  business 
by  means  of  writing  mutually  influence  each  other.     In  the 
preceding  period  royal  orders  were  still  sometimes  given  by 
word   of  mouth  in  the  Exchequer,  even  in  judicial  matters. 
Now  writing  became  the  unconditional  rule,  and  the  import- 
ance of  the  great  seal  at  the  same  time  increased.     Apart  from 
charters,   which    are  publicly  issued  in    Parliament,    and  in 
which  the  mere  "  sign  manual "  was  for  a  long  time  retained, 
the  use  of  the  great  seal  is  regarded  as  essential  for  all  writs ; 
in  it  the  development  of  the  English  State  from  the  finurcrnr- 
ment  prrsoiinel  is  symbolized.     From  tlie  time  of  Henry  111. 
it  is  really  the  rlaris  ri;iiii,  the   faithful   companion    of  the 
King,  even  in  a  foreign  land.     As  the  history  of  tlie  great  seal 
is   thus    identical    with    that   of   the    most  important    State 
documents,   Sir    H.    Nicolas    began   to  write   its   biography 
(Nicolas,  vol.  vi.  p.  148,  seq.).     The  order  to  use  the  gi'eat 
seal  can  be  given,   either  by  word  of  mouth,  or  in  writing ; 
but  a  document  only  becomes  a  solenm  State  Act  when  the 
great  seal  has  been  actually  affixed.     In  cases  of  the  King's 
absence,    a    duplicate    of    the    great    seal  was  given   to   the 
Chancellor  for  writs  dr  rurxii  which  were  issued  by  him  upon 
his  own  responsibility,  but  this  duplicate  was  ahvays  given 
back  after  the   occasion    for   its   use  bad  ceased,  f  For  non- 
official  correspondence  the  privy  seal  was  at  first  used,  and 
when  this  also  had  attained  a  political  meaning,  the  signet. 
As  early  as  28  Edward  I.  c.  2,   the  assurance  was  given  that 
no  common  law  writ  should  be  issued  under  the  privy  seal. 
The  struggle  against  the  privy  seal  which  commences  from 
that    time   marks   tlie    struggle   of  the   estates   against    the 
gouverncmcnt  personal.  (1 ) 

(4)  The  Lord  Chanccllur  ns  licad  of       im<o  witli  tlio  <l(  v<Io|inieut  of  tho  u»«< 
the  chunctry  iittaiiib    gnutcr    iin]ii>rl-       ci    ilif   bcal   (Nicol.ia,  '•  rrototdiug*," 
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The  staff  that  was  necessary  for  the  discharge  of  this  multi- 
farious judicial  and  chancery  business,  consisting  of  a  chief 
as  well  as  of  a  number  of  reporting  counsellors  or  "  Masters 
in  Chancery,"  and  clerks,  received  its  form  in  this  period. 
Among  the  numerous  staff  of  clerks  the  chief  of  the  office  now 
stands  out  conspicuously  as  the  Ciistos  Rotnloriun  Cancellarise 
Domini  Recjis.  He  was  first  described  by  this  name  in  the 
Patent  Roll,  14  Edward  I.  Under  Edward  11.  this  Master  of 
the  Rolls  was  specially  appointed  by  the  King,  took  a  special 
oath  of  office,  and  was  inducted  into  his  office  with  great 
pomp  (Foss,  iii.  327).  The  appointment  was  very  generally 
made  for  life,  or  "  quamditi  bene  et  fideliter  se  [/cssfrit  in 
officio  "  3'et  sometimes  otherwise  "  qi(amt1ii(  fiohis  phimcrit  " 
(Foss,  iv.  4).  From  this  time  he  was  regarded  as  Vice-chan- 
cellor, and  was  ranked  in  the  stat.  Richard  XL  c.  2  in 
precedence  to  the  justices  of  the  central  courts.  (5) 


vnl.  vi.  p.  148).  The  most  important 
Jiotuli  which  have  heen  partly  pub- 
lished by  the  Record  Commission  are 
tiie  following : — 

(a)  Tlie  Cliarter  liolh,  containing  the 
royal  grants  to  cities,  boroughs,  and 
corporations,  rights  of  market,  and  the 
like.  Tlie  collection  begins  with  1 
Jolin,  and  runs  to  7  Henry  YIII.,  after 
which  date  sucli  grants  were  made  in 
the  form  of  patents.  See  Eotuli  Char- 
tarum,  1199-1206  (ed.  Hardy,  1837, 
et  scq.). 

(h)  Tlie  Patent  JRolh,  containing  the 
grants  of  offices,  lands,  titles,  and  the 
like,  wliicli  were  issued  in  open  docu- 
ments with  the  great  seal  affixed.  They 
begin  with  3  John.  See  Hardy,  "  Des- 
crit)tion  of  Patent  Rolls  in  the  Tower 
of  London,"  183.1. 

(c)  77(6  Clo.<e  Eolh,  containing  royal 
mandatts,  letters,  and  writs,  princi- 
pally rescripts  addressed  to  private 
persons  on  private  matters,  closed  on 
the  outside  with  the  seal.  They  begin 
with  t;  John.  See  liotnli  Utit^rarnin 
W<iHS(iri(m,1204-l 2'27( Hardy, vols.  i.ii.). 

(</)  The  Fine  liolls,  containing  the 
grants  of  the  Crown  tiefs,  with  the  dues 
for  alienation,  r^leria,  consent  to  mar- 
riage, etc.  See  Hardy, "  Eotuli  Fiuium," 
aud  above,  p.  171. 


With  few  exceptions  the  great  seal 
cannot  be  used  witliout  the  express 
order  of  the  King,  either  (1)  verbally, 
or  (2)  by  writing  under  his  signet,  or 
(3)  by  writing  under  the  privy  seal 
addressed  to  the  Chancellor,  or  (4)  by 
wriiing  under  the  signet  addressed  to 
the  keeper  of  the  privy  seal,  who  there- 
ujK'u  communicates  the  royal  pleasure 
to  the  Chancellor  by  a  warrant  under 
the  privy  seal.  The  origin  of  written 
instruments  s(  aled  with  the  great  seal 
is  given  iuPalgrave  ( "Commonwealth," 
vol.  i.  p.  147 ;  Privy  Council,  13) ; 
for  the  continuous  lii.-tory  of  the  great 
seal  under  the  separate  reigns,  cf.  Foss 
("  Judges,"  Index,  vide  Seal).  A  juris- 
tic survey  of  the  royal  writs  accord- 
ing to  the  ditierence  in  their  legal 
nature  is  given  in  Coke,  Inst.,  ii.  40. 

(5)  The  stalt'  of  the  chancery  now 
takes  a  fiindy  organized  form  with  the 
growing  importance  of  the  office  in  the 
adniinistnition  of  the  realm.  The  list 
of  the  chancellors  of  tliis  period  is 
given  by  Foss  (Judges,  vol.  iii.).  As 
early  as  Edwanl  II.  the  title  '•  Cancel- 
larittx  Anglia:"  occurs  twice;  and  the 
honorary  title  "  Lord  Chancellor  "  from 
this  time  comes  into  gradual  use.  As 
a  rule  the  chancellors  are  still  chosen 
from  the  higher  clergv;  under  Edward 
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III.  among  seventeen  chancellors  were 
four  arelibisliops  and  tight  hishops, 
but  on  the  other  hand  also  uue  knigiit 
and  four  professional  jurists.  An  at- 
tempt of  Parliament  to  thrust  out  the 
clergy  from  this  position,  failed,  and 
the  lay  chancellors  were  always  after 
a  very  short  time  replaced  by  ]irelates 
(Foss,  ill.  320).  The  higher  clianciry 
clerks  now  received  the  title  of  "■Miujin- 
tri"  or  Maders  in  Chaiicery  (Spenco, 
vol.  i.  359  aeq.),  for  as  these  clerlvs  with- 
out exception  belonged  to  the  lower 
clergy,  the  custom  arose  of  applying 
their  title  of  rank  as  Mngutri  to  their 
office.  Towards  the  close  of  Edward 
IIl.'s  reign,  we  find  the  title  of  "  Mas- 
ters" used  in  the  documents  contain- 
ing their  appointment  (Foss,  iii.  33-i). 


In  the  company  of  the  Chancellor  they 
arc  also  active  in  rurliamciit,  in  which 
they  usually  otliciate  as  reci  inrg  of  the 
pLlitioHn,  whilst  the  class  of  "triers" 
was  formed  of  ilie  prelatt-s,  barons,  and 
justices.  Jlore  numcrotis  still  was  of 
course  the  staff  of  the  rh  rid  ili' sirundo 
fjradn,  as  they  are  now  termed,  in  con- 
tradistinction to  the  Mtniixlri  or  cli  riri 
(le  priiito  rjradu.  As  head  of  the  de- 
partment for  the  registration  of  the 
ytate  treaties  stood  the  I'rotonotariu*, 
wliose  treaty  rolls  frnm  Edward  I.  to 
22  James  I.  are  still  in  existence.  Tho 
whole  of  the  clerks  inhabited  an  inn 
near  tho  royal  palace,  and  received 
their  salary  and  supply  of  provisions 
from  the  royal  boueeliold. 


4  Constitutional  TJistorj/  of  Riviland. 


CHAPTER  XXIV. 

^fjc  parliament  of  tljc  ^3iclatcs  anti  23arons. 

From  the  time  of  Edward  I.  there  "were  connected  with 
the  permanent  council,  as  the  seat  of  the  central  government, 
certain  periodical  meetings  of  notable  prelates  and  barons, 
who  became  united  with  the  King's  council,  into  a  "  great 
council ;  "  and  then  separated  themselves  as  an  Upper  House 
from  what  was  afterwards  the  "  House  of  Commons." 
Edward  I.  on  ascending  the  throne  found  a  condition  of 
things  existing  in  which  prelates  and  Crown  vassals  had 
already  for  a  generation  past  exercised  their  right  to  impose 
scutages  and  aids,  and  had  been  summoned  to  deliberate 
upon  important  resolutions  of  the  realm.  Convinced  that 
such  participation  in  the  central  government  was  henceforth 
unavoidable,  he  made  this  concession  without  any  reserve, 
and  in  the  course  of  his  reign  extended  it  beyond  the  original 
design.  The  functions  and  constitution  of  these  parliamentary 
assemblies  assume  a  form  from  which  at  length  proceeds  an 
hereditary  peerage  of  secular  lords. 

I.  The  concilium  of  the  prelates  and  barons  formed,  from 
Edward  the  First's  time,  a  constt'tuttonal  It'nfe  in  ti)C  atiminis- 
tratl'on  of  t!)t  realm,  and  as  a  periodical  council,  was  ordinarily 
convoked  four  times  a  year,  so  that  the  magnates  met  together 
with  the  royal  permanent  council,  and  during  the  period  of 
meeting  formed  a  "  great  council,"  in  which  those  who  were 
summoned  in  virtue  of  office,  ecclesiastical  dignity,  and 
properly,  took  their  places  side  by  side.     We  have  here  to 
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do,  not  with  a  mere  estate  of  the  realm,  in  which  a  privileged 
class  of  landowners  claim  a  right  to  he  heard,  but  with  a 
constant  and  regular  participation  of  the  magnates  in  a 
political  system  with  fully  developed  military,  judicial,  police, 
and  financial  powers.  The  competence  of  the  MdfjiiKin  Con- 
cilium is  bound  up  with  these  prerogative  rights.  The  un- 
limited royal  powers  are  now  exercised  under  the  constitutional 
co-operation  of  the  magnates  ;  the  portion  of  the  government 
which  remains  indefinite  and  informal  is  the  residue  of 
personal  rule.  Reserving  its  indefinite  authority,  the  principal 
functions  of  the  great  council  which  still  survive  in  the  Upper 
House  as  it  exists  at  the  present  day,  may  be  already  separated 
off  into  a  quadruple  sphere  of  action :  a  court  of  law,  a 
tax-granting  body,  a  State  council  for  the  administration  of 
the  realm,  and  a  legislative  body. 

1.  Under  Edward  I.  its  position  as  a  court  of  law  is  prominent. 
The  parliament  in  this  reign,  is  pre-eminently  intended  to 
be  a  judicial  assembly,  to  which  the  other  functions  are 
annexed.  In  this  sense  (which  was  also  that  intended  by 
the  barons  in  the  Provisions  of  Oxford)  Edward  I.  convokes 
four  times  in  each  year  a  yarliamctitum,  and  ho  only  departed 
from  this  rule  afterwards  in  very  turbulent  times.  In  this 
sense  in  later  reigns  tbe  motion  was  repeatedly  put  and  agreed 
to,  that  at  least  once  in  each  year  a  parliament,  tliat  is  a 
judicial  assembly  of  the  magnates,  shall  be  liolden.  Its 
models,  the  Kchiquier  of  Normandy,  and  the  Parlianu-nts  in 
France,  and  the  Germanic  fundamental  idea  by  wliich  the 
secular  government  wears  the  character  of  a  court  of  law, 
were  all  of  some  influence  upon  its  creation.  Tlio  competence 
of  this  court  is  bound  up  with  the  King's  right  of  taking 
the  most  important  and  diilicult  cases  to  his  court.  The 
current  law  suits  were  certainly  now.  indeed,  assigned  to 
the  corporate  central  courts,  as  they  had  formerly  been  to 
the  county  courts.  But  tliis  delegation  did  not  annul  the 
royal  right  of  personally  directing  thu  court  in  extraordinary 
cases  (above,  p.  406),  as  was  the  case  in  the  (iennan  Imperial 
Constitution,  where  a  court  of  ollicials  sat  in  addition  to  the 
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imperial  court,  and  a  parliamentary  revision  of  the  body  of 
ofticial  judges  was  reserved.  It  has  never  been  constitutionally 
determined  which  plncita  belonged  to  the  jurisdiction  of  Par- 
liament, for  the  King  never  renounced  his  power  of  reserving 
the  most  important  and  extraordinary  cases  to  his  personal 
appointment  of  ajndicinm  2)((i'iuin ;  and  the  estates  themselves 
were  interested  in  upholding  these  powers,  from  the  time 
when  their  right  of  co-operation  had  been  constitutionally 
established.  Hence  civil  and  criminal  cases  might  in  the 
first  instance,  as  well  as  in  the  higher  instance,  be  brought 
before  Parliament,  if  the  matter  appeared  of  sufficient  impor- 
tance. As  extraordinary  cases  of  the  highest  importance, 
the  following  presented  themselves  : — 

(a)  Complaints  against  erroneous  decisions  of  the  central 
courts,  which  were  admitted  by  a  royal  writ  of  error,  and  now 
came  before  the  King  in  council,  for  which  the  Magnum  Con- 
ciliuin  offered  itself  as  the  higher,  more  powerful,  and  more 
illustrious  body.  In  the  year  books  29  Edward  III.  14 
(Hale,  Jurisd.,  41),  the  justices  plainly  declare  it  to  be  the 
prevailing  opinion  that  the  Permanent  Council  is  not  the  place 
to  upset  the  decisions  of  the  central  courts.  The  assistance 
of  the  great  council  in  this  matter  proceeded  tacitly  from 
the  necessity  which  had  arisen  for  a  higher  authority.  (1) 


(1)  Tho  parliament  is  now  ih&jiidi-  his  character  of  chief  magistrate  con- 

chim  pari  urn  oi  ihe  estates,  an  institu-  suited.    What  once,  in  the  action  against 

tion   which    the  magnates   had    long  Thomas  Beuket,  appeared  as  an  extra- 

fndeavoured  to  establish.     Theexpres-  ordinary  convocation,  is  now  the  regular 

sion  "parliament"  was  at  the  close  of  method  of  its  composition.    The  Peers' 

this  period  pre-eminently  used  in  this  Report  acknowledges  that  this  change 

sense  (Parry, "  Parliaments,"  xi. ;  Peers'  had  been  tacitly  effected,  that  in  Kotuli 

Report,  vol.  i.  lGO-171).    In  accordance  1  Edward  III.  all  spiritual  and  tem- 

with  Fleta's  text-bnok,  the  Parliament  poral  lords  were  already  regarded   as 

was  under  Edward  II.  described  as  a  the  natural  constituents  of  this  court; 

constitutional  tribunal,  "coram  Rege  et  but  that   the    time  when  this  change 

Cnncilio    suo    in    prienentia     Domini  came  about  could  not  be  exactly  deter- 

liegis,  Procenim  et   Mariuatum   reffni,  mined  (Report,  v.  296,  iv.  376).     Only 

tn  Parliamento  suo."     A  change  had  in  this  sense  the  assurance  was  given  in 

been  made  in  the  selection  only  :  whilst  4  Edward  III.  that  parliaments  should 

in  former  times  the  royal  judicial  com-  be  holden  annually,  or  more  frequently 

miss^ions    were    based   upon    personal  if  necessary    Peers' Report,  i.  .^02) ;  for 

selection  out  of  many,  it  was  now  the  neither   the   Lords  nor  the   Commons 

class  of  the  magnates  that  had  become  were  interested  in  a  frequent  convoca- 

formcd  into  a  body,  which  the  King  in  tion  of  tax  imposing  assemblies. 
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{h)  Impeachments  of  members  of  the  Parliament  itself. 
From  the  moment  that  the  great  council  had  attained  a 
certain  stability,  the  demand  was  raised  to  recognize  it  as  the 
judicium  jxirium  of  its  own  members.  The  demand  for  a 
special  judicium  }}(iriu)u  for  the  Crown  vassals  had  hitheiio, 
merely  on  account  of  the  unequal  position  of  the  hundreds 
of  lesser  vassals,  never  taken  a  definite  form.  Now,  since 
an  organized  body  and  an  external  limitation  existed,  the 
demand  for  a  court  of  peers  for  this  narrow  cii'cle  had  become 
practicable  and  unavoidable.  It  had  been  to  a  certain  extent 
prepared  by  that  ordinance  of  Henry  III.  which  had  exempted 
the  great  barons  from  the  ordinary  suit  of  court  in  the  county 
court.  It  appeared  the  more  justifiable  in  proportion  as  the 
great  council  began  to  invite  the  justiciaries  of  the  central 
courts  to  act  as  deliberating  members  at  the  meetings  for 
delivering  its  legal  decisions.  It  was  natural  that  the  lords 
should  object  to  recognize  their  assistants  of  the  legal  profes- 
sion as  a  judicium  jxiriuni  over  their  own  persons.  The  new 
expression,  "piers  dc  Id  tcrrr,'"  occurs  for  the  first  time  as 
an  official  term,  in  the  judgment  passed  on  the  De  Spencers 
in  15  Edward  II. :  "Accordingly  we  peers  of  the  land,  earls, 
and  barons  in  the  presence  of  the  King  do  declare  that,"  etc. 
In  the  proceedings  against  Mortimer,  and  in  the  disputes  with 
Archbishop  John  of  Canterbury,  the  demand  is  still  more 
definitely  marked.  In  15  Edward  111.  it  was  raised,  upon 
the  motion  of  the  barons,  to  a  statute,  to  the  following  extent, 
"that  no  peer  of  the  land  should  be  condemned  to  the  loss 
of  his  temporal  possessions  or  to  arrest  or  imprisonment 
unless  by  verdict  of  his  peers  in  Parliament."  {a) 

(«)  A  liuiidioil   yeiirs  OiirliiT,   whin,  those  jinliciiil  nssftnlilioH,  it  whs  iiatiirul 

in  tlie  action  afrainst  tiio  Ivirl  Marshal,  that  they  bhotiM  iK-ijin  to  ho  r^'pinltnl 

the  chiini    for   a   court   of  jioors    wa«  uh  h  inoro  HoU-ct  |M'oriipo,  lui  "  jtim  de 

miseil,  IMshoj)  I'oterdc  Roclio.xtloclnroil  la  terrr."     Tho  claim  for  Mich  a  ]>ccr8* 

that  thire  woio  no  poers  in  Kngland  of  ivmrt    for    tho   nu-nihrrH   of  the    gTi-at 

tho  sanio  kind  as  those  in  Fraiito,  aJid  connril  wivs  moreover  hosed  on  Ihe  old 

that  till'  Kinjj,  hy  means  of  his  jud-^es,  |irivile>;es    of    oIlJco    of    tho     Norman 

hail  a  i)erfi  et  ii;;iit  to  cit   in  juii^rimnt  I'eriod,  wlijch  had  always  acoordtHl  U> 

up'iii  his  foes.     lint  after  tliu  .-piritUid  tin-  mendxrs  of  the   higher  courts   nit 

and    temporal    lords    had  for  a  whole  extraordinary    and    separate    right    of 

genenitioii  year  by  year    ajipearud    at  ap|H.-aring    before    their    own   judicial 

VOL.  1.  '1  i: 
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(r)  Next  follow  accusations  against  the  royal  great  officers, 
which  with  clue  regard  to  the  depositaries  of  power  and  law, 
could  not  he  sent  for  trial  before  justices,  as  being  mere 
advisers  of  the  royal  council.  They  are  sent  as  extraordinary 
•placitd  to  the  "  King  in  council,"  which  latter  for  these  cases 
could  only  he  "the  great  council."  This  course,  in  addition 
to  imparting  to  them  a  just  importance,  certainly  in  early 
times  indicates  the  mark  of  violent  party  passion.  With  the 
increasing  power  of  the  great  constitutional  body  of  the  realm, 
this  jurisdiction  extended  into  all  three  directions ;  and  whilst 
retaining  the  forms  of  a  council,  became  the  extraordinary 
supreme  tribunal  of  the  realm.  (1'') 

2.  The  same  body  is  at  the  same  time  a  tax-granting 
assembly  for  the  scutagia  and  the  extraordinary  aiixilia  of 
the  Crown  vassals.  It  had  been  firmly  established  by  the 
precedents  under  Henry  HI.,  that  the  baronage  granted 
these  taxes  through  a  committee  of  notable  prelates  and 
barons,  who  being  convoked  by  royal  writ  as  greater  taxpayers 
represented  the  mass  of  the  lesser.     Edward  I.  respected  this 

department,  exchequer,  etc.  In  15  reqp  m  pleno pari iamenfo"  (cf.Iieporta, 
Edward  III.  the  barons  bring  in  an  i.  300).  The  uncertainty,  too.  of  the 
emphatic  motion  in  respect  hereof,  and  furms  of  procedure,  derived  from  the 
on  the  opinion  of  a  specially  appointed  Xorman  judicial  commissions,  lasts  for 
commission  of  four  bis'hops,  four  earls,  a  long  while.  In  11  Richard  II.  5, 
and  four  barons,  together  with  the  sogex  lords  appellant  move  articles  of  im- 
de  la  leij,  a  statute  was  issued  in  the  peaeliment  for  high  treason  (for  these 
same  session  to  the  eflect  that  "no  incidents,  see  Pari.  Hist.,  i.  410-440). 
peer  of  the  realm,  crown  officer  or  other  In  recollection  of  tlie  forms  of  the  old 
should  be  arraigned  on  account  of  his  administration  of  justice,  the  court  ia 
office,  condemned  to  the  loss  of  his  ^tylcd  "  council "  (Peers'  Report,  App. 
temporal  possessions,  thrown  into  prison  iv.  720)  and  their  verdict  "award," 
or  arrest,  tried  or  judged,  except  by  the  which  only  becomes  final  by  the  assent 
award  of  his  peers  in  Parliament "'  of  the  King.  After  the  opiwsition  had 
(Pe<^rs'  Report,  i.  314.  :>1.5).  taken  tlie  helm,  the  commons  on  their 
(P)  But  in  this  question  indefinite-  side  in  21  Richard  II.  impeach  the  arch- 
ness as  to  limits  was  and  remained  tlie  bishop,  Thomas  Arundel,  of  high  trea- 
hcritage  left  by  the  Xorman  Curia  son,  who  by  "  award "  in  Parliament 
Regif.  In  Mortimer's  case  (3  Edw.  was  condemned  to  banishment.  Other 
III.)  the  magnates  prote^t  tliat  they  ar.-  j)eers  were  accused  by  the  lords  appel- 
not  bound  to  sit  in  judgment  upon  lant.  and  condemned  to  death  and 
Simon  de  Beresford,  because  he  is  not  banishment.  The  older  resolutions  of 
their  peer.  On  the  other  hand,  they  11  Richard  II.  were  for  the  most  part 
caused  Thomas  de  Berkeley,  a  Crown  annulled ;  in  1  Henry  IV.  tlie  last  reso- 
vns.<al  who  had  been  summoned  by  lutions  were  declared  null  and  void, 
writ,  in  accordance  with  custom,  to  be  and  the  former  ones  (11  Richard  II.) 
condemned  by  a  jury  of  "  uiilitcs  coram  revived. 
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right  of  the  vassals.  But  a  deeply  felt  violation  of  it  in  the 
twenty-fifth  year  of  his  reign,  with  the  refusal  of  the  clergy  to 
pay  taxes,  combined  with  war,  financial  distress,  and  discon- 
tent in  the  country,  compelled  him  in  the  confirmatio  chartarum 
(25  Edw.  I.  c.  6),  to  agree  to  a  still  wider  concession,  which, 
as  a  principle,  restricts  the  grant  of  all  auxilia,  scutnijia,  and 
tallagia  to  the  common  consent  of  the  prelates,  barons,  and 
commons  in  Parliament  assembled  (cap.  25).  Under  each 
subsequent  reign  this  concession  was  confirmed,  extended, 
and  protected  against  violations.  This  periodical  right  of 
granting  taxes  gives  the  great  council  an  unassailable  position, 
and  a  continual  support  to  its  other  claims  ;  but  this  riglit 
had  to  be  early  shared  with  the  representatives  of  the  com- 
munities, which  from  this  point  were  gradually  gaining  a 
preponderance.  (2) 

3.  The  Magnum  ConciUum  is  the  supreme  deliberative 
council  of  the  realm  for  the  most  important  measures  of  the 
Government.  Primarily  for  decrees  of  war  and  peace,  on 
account  of  the  important  mihtary  rank  of  the  groat  barons ; 
but  just  as  much  for  internal  afi'airs  also.  Its  functions  are 
thus  far  the  same  in  principle  as  those  of  the  continual 
council  (p.  399).  Naturally  the  most  important  were  reserved 
for  the  great  assembly :  but  on  that  very  account  the  least 
important  were  not  exchidod.  For  these  indefinite  functions 
the  assembly  pre-eminently  bears  the  name  of  "concilium,'' 
and  not  of  "  parliament."  But  the  regular  recurrence  of  the 
assembly  gave  the  niiignates  an  ever-increasing  influence 
upon  the  Government  in  the  following  principal  points. 

First  of  all  a  participation  in  the  current  business  of  in- 
vesti'^ating  and  replying  to  petitions.  As  the  convocation  of 
the  parliaments  was  marked  l)y  the  presentatinn  of  the 
CTi-eatest  number  of  petitions,  it  was  natural  to  cliiiiu  for  the 

('i)  111  the  straits  of  war  in  'I')  K<1-  vtTMiil  <)i>|K)»itinii  to  it  now  k-d  to  tho 

ward  I.  tlic  ruisinp  of  an  aid  from  all  flaluiitm    ilr    taH<ujin    non   ronrriltndo 

landowners  of  thi- value  nf  £20  for  tho  (25   Kdw.    III.  v.   .').  6).  tho  origin  ot 

oainimign  in  Flanders  was  onlerid  hy  whirh   is  mentioned  bolow,  (.'hap.  xxv. 

the  ordinanreof  the  Kini^in  th.Tonneil  src.  I. 
(Peers'  Report,  i.  '220,  221 ).      Tlw  iini- 
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referees  (receivers  and  triers  of  petitions)  that  they  should 
bo  appointed  from  among  the  estates  themselves.  In  the 
stormy  time  of  the  "  Ordinances  of  Ordainers  "  (5  Edw.  II.) 
this  claim  was  established ;  yet  the  procedure  in  respect  of  it 
varies  according  to  the  spirit  of  the  Government.  In  14 
Edward  III.  1,  c.  5,  it  was  decreed,  that  from  thenceforth  there 
should  be  chosen  in  every  parliament  one  prelate,  two  earls, 
and  two  barons,  invested  with  the  royal  commission  and 
authority  to  hear  on  petition  all  complaints  of  delay  or 
violations  of  justice,  and  to  bring  before  the  next  Parliament 
all  difficult  cases  suitable  to  be  heard  there.  This  is  a  kind 
of  perpetual  committee  of  Parliament,  like  that  still  existing 
in  the  Upper  House.  As  late  as  the  middle  of  Edward  the 
Third's  reign,  chancery  clerks,  royal  justices,  and  peers  are 
arranged  together  as  triers  and  auditors,  the  first  as  reporters, 
and  the  latter  only  for  the  purpose  of  preliminary  inquiry. 

Further,  the  council  acquired  an  influence  upon  the  appoint- 
ment to  the  great  offices.  In  quite  early  times  the  King 
declares  his  willingness  to  ai)point  such  persons  as  are  "agree- 
able "  to  the  great  council,  yet  with  the  reservation  of  his  right 
of  appointment  (Rot.  Park,  iii.  258,  349).  Frequently,  too, 
the  great  officers  are  sworn  into  the  great  council.  Influential 
and  skilled  members  of  the  great  council  acquire  in  this 
position  a  natural  claim  to  a  summons  to  the  administra- 
tive council,  which  under  the  circumstances  could  hardly 
be  refused.  During  the  minority  of  the  king,  the  Magnum 
Concilium  naturally  exercises  a  paramount  influence  upon 
the  formation  of  the  executive  council,  as  at  the  accession  of 
Edward  III.,  Richard  II.,  and  Henry  VI.  But  also  under  a 
sovereign  who  actually  ruled,  in  constitutional  conflicts  the 
magnates  frequently  force  the  ruling  council  of  the  realm  upon 
the  King.  For  instance,  in  9  Edward  III.  the  Earl  of  Lan- 
caster, as  president  of  the  council,  undertakes  the  government 
with  the  promise  on  oath  that  he  will  conduct  no  national 
affairs  without  the  advice  of  the  council,  and  that  every 
member  of  the  council  Mho  gives  advice  which  is  prejudicial  to 
the  realm  shall  be  removed  in  the  ensuing  Parliament.     In 
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12  Edward  II.  it  was  resolved  that  the  King  should  have 
two  bishops,  one  earl,  one  baron,  and  a  baron  or  banneret  of 
the  Earl  of  Lancaster,  as  coadjutors,  and  all  that  could  be  done 
without  Parliament  should  be  decided  with  their  consent,  and 
all  that  was  done  without  this  consent  was  to  be  regarded  as 
null  and  void,  and  set  right  by  resolution  of  the  peers  in 
Parliament.  The  great  party  struggles  after  Henry  YI.  end 
in  periodical  appointments,  depositions,  and  condemnations 
of  the  executive  members  of  the  Continual  Council  by  the 
Magnum  Concilmm.  Under  the  house  of  Lancaster  the 
greater  part  of  the  executive  council  of  the  realm  consists  of 
members  who  owe  their  position  to  the  high  estimation  in 
which  they  are  held  in  the  great  council.  (3) 

(4)  The  Magnum  Concilium  becomes  in  this  manner  the 
law-giving  assembly  of  the  realm.  The  statute  of  ^farle- 
bridge  at  the  close  of  Henry  the  Third's  reign  formed  the 
most  important  precedent  for  the  regular  deliberation  of  the 


(3)  As  a  deliberative  nssombly  of 
the  Kiiie:,  the  courilium  of  tlie  mtig- 
natea  has  the  same  indcliiiite  jwwers 
as  the  executive  Continual  Council. 
All  national  affairs  were,  under  certain 
circumstances,  settled  witii  their  advice 
as  the  ciicurastances  of  the  realm  and 
the  monarchy  deuianded.  There  appear 
hero  tlie  same  occasional  encroach- 
ments and  reliulVs  as  in  the  provincial 
diets  of  the  German  states.  As  early 
as  4  Edward  I.  "  pnlates,  earls,  harons, 
and  others  of  tlio  Kin^^'s  council, 
justices,  and  re^/x  JidrliH  in  Parlia- 
ment" resfilve  on  war  a;jainst  Wales. 
In  the  cour.se  of  I  lie  later  wars,  and 
in  the  disputes  wilii  tlie  ])ai)al  ritrin, 
they  were  very  frequently  asked  tor 
their  consent.  SVlu're  petitions  wore  to 
be  considered,  they  were  suuunoned 
in  cases  where  a  leiri.slativo  act  or  a 
special  procedure  was  needed  for  tin- 
pur|)ose  of  redress,  wiiilsL  those  whieh 
were  to  bo  disfharLred  in  the  ordinary 
course  of  law  and  administration,  only 
came  liefore  the  chancellor,  julires, 
and  council  (Peers'  IJeporl,  i.  2l."»). 
From  tliis  point  of  view  the  fjreal 
council  participate.s  also  in  the  dele- 
•Rations.       'JMu'  extraordinary  ci\i|  and 


criminal  jurisdiction  of  the  council 
was  repeatedly  favoured  by  the 
Mafinum  Concilium,  but  with  the 
modifyin;;  circumstance  that  the  lords 
frecjuently  came  into  conflict  witii  the 
permanent  coimcil  a.s  to  their  jiarlici- 
]iation  in  it.  In  an  address  of  the  dis- 
contenteil  magnates  in  10  Kielcirtl  II., 
it  is  expressed  that  "the  Kin^;  should 
as,semiile  the  lords,  nnbles,  and  com- 
mons tince  in  each  year  in  his  Parlia- 
ment, as  being  the  hii^hest  curia  nf 
the  realm,  in  which  all  etpiity  should 
shine  as  elear  a.s  the  sun  ;  and  in  which 
iKith  poor  and  rich  should  find  a  never- 
failing  siiield  and  proleetion  by  the 
restoration  of  |K'ace  and  quii'tne.ss,  and 
the  removal  of  evrry  kind  <if  wrong."  In 
21  Itiehard  II.,  on  motion  of  the  com- 
mons. 11  couunitti'c  of  twelve  lords  wa« 
a]>|ionitcd  to  try,  answer,  autl  despatcli 
varioiiH  |>otitionH  and  matters  which 
ni'i  (led  to  be  disci. arged  after  the  close 
of  Parliumrnt.  It  was  the  arbitrary 
acts  of  this  committee  tliat  brought 
about  the  fall  of  the  King  (Pari.  Hist., 
i.  4s2  -  I'.KS).  Under  Henry  VI.  an  ano- 
nuilous  epoidi  of  revolutionary  excesses 
bi-'ins. 
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King  with  his  magnates  on  important  and  extensive  acts  of 
legislation,  and  one  which  follows  close  on  former  isolated 
precedents.  Without  renouncing  his  traditional  right  of  or- 
daining, Edward  1.  had,  at  the  beginning  of  his  reign, 
introduced  a  deliberation  with  his  Magnum  Concilium  upon 
all  important  laws  which  involved  a  change  in  civil  and 
criminal,  as  well  as  in  judicial  procedure.  From  the  statute 
of  Westminster  1,  until  late  in  the  reign  of  Edward  III.,  the 
great  council  is  the  ordinary  body  for  the  discussion  of  laws, 
with  reservation  of  the  occasional  ordinances  of  the  King  in 
council,  which,  after  the  end  of  Edward  the  Third's  reign 
are  no  longer  sufficient  to  alter  laws  which  had  been  passed 
in  full  Parliament.  This  legislative  position,  which  was  in 
harmony  with  the  national  and  indestructible  legal  concep- 
tion of  a  legislation  consensu  meliorum  terrse  (above,  p.  97), 
naturally  fell  to  the  prelates  and  barons,  so  soon  as  their 
position  as  a  supreme  tribunal  and  council  of  the  realm  and 
as  a  tax-granting  body  had  been  definitely  established.  Their 
predominant  influence  is  also  visible  in  the  language  of  the 
statutes,  in  which,  since  the  time  of  Edward  I.  and  Edward  11. , 
the  French  language,  as  the  tongue  of  the  upper  classes, 
begins  to  oust  the  official  Latin.  After  3  Edward  II.  a 
change  in  the  phraseology  was  introduced,  which,  under 
the  name  of  Parliament,  meant  sometimes  the  highest 
judicial,  and  sometimes  the  legislative  assembly  of  the  realm. 
The  latter  meaning  became  the  leading  one  under  the  following 
reigns.  In  addition  to  the  great  council,  Edward  I.  began  to 
summon  representatives  of  the  counties  and  towns,  merchants 
and  others,  to  such  deliberations  as  affected  the  narrower 
sphere  of  the  Commons  (cap.  25).  This  right  began  to  be 
shared  also  with  the  Lower  House  as  the  influence  of  that 
house  in  the  province  of  taxation  increased.  (4) 

(4)  In  3  Edward  I.  the  stutute  West-  The  most  importaut  letrislative  acts  in 
minster  1  was  passed  "  with  the  con-  tlie  following  generation  were  passed 
sent  of  the  temporal  and  spiritnal  lords  with  the  eonourrenee  of  the  Magnum 
of  the  coinmuiiitit.'',"  by  which  jihraso.  Concilium,  but  as  yet  without  the  co- 
ns under  Henry  III.,  the  whole  number  opt-ration  of  the  county  delegates,  and 
of  ihe  VHSsals  summoned  to  the  Par-  of  the  towns.  For  example,  in  13  Ed- 
linmcnt  is  meant  (Report,  i.  173,  174).  ward  I.,  the  statute  Westminster  2,  de 
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But  in  all  these  four  directions  there  continues,  in  the 
course  of  the  period,  an  ascendency  of  the  Magnum  Coii' 
cilium  over  the  executive  council  of  the  realm ;  so  that 
towards  the  close  of  the  period,  the  continual  council  appears 
occasionally  as  a  committee  of  the  great  council.  The  struggles 
between  the  monarchy  and  the  magnates,  which  were  fought 
out  under  Henry  III.  in  the  barons'  war,  become  now  a 
struggle  between  council  and  parliament. 

II.  '2ri)e  constitution  of  tijc  paili'amcnt  of  tl)c  magnates  had 
been  roughly  sketched  out  by  precedents  down  to  the  close  of 
Henry  III.'s  reign.  After  Simon  de  Montfort's  parliament 
had  failed,  Henry  III.  had  again  adopted  the  customary 
method  of  summoning  by  royal  wiit  his  bishops  and  abbots, 
his  earls  and  barons,  that  is  to  say,  a  selection  of  the  latter, 
to  the  deliberative  assembly ;  and  this  order  of  things  con- 
tinued during  the  century  of  the  three  Edwards.  The  nature 
of  the  council  continued  regularly  to  affect  the  selection  of 
the  persons  that  were  to  be  summoned. 

To  the  parliament  as  a  judicial  assembly,  only  spiritual  and 
temporal  Crown  vassals  could  be  summoned ;  because  other- 
wise the  principle  of  the  jmliriioii  p<irhiin  would  have  been 
violated. 

donia  conditional  thus,  nnd  the  ronfirmn-  iiiissnl  of  fho  commoners,  tlie  prolatea 

tion  of  Magnii  Cbiirta,  ^'■huhilo  Kupvr  ami    huroiis   retiiuin   (I'lirry  !•!>,    100). 

hoc  cum  sito  coiirilio  trarldtit  "  (Uoporl.  llowcvfr,  from  this  period  parliiimciita 

i.   l'J4).     In   like  manner  tin-  form  of  without    the    a.>iNistanot.>  of   the    eom- 

expression    was    still     retained    wliieh  moner.s    an-    more    rarely   In  Id.      Thw 

called  the  n.sseml)ly  (fviii  wilhfint  any  assembly    in    'ill    Edward    111.    (UTili 

Bummons  of  (.'onimons)  a  " /'ar/jrt;yi('ji-  INIareh,    liUtJ),    was    still    a    Mnijiiuin 

/wjn"  (as  in  27  I'.dw.  I.,  Uej)ort,  i.  2IJ7).  (^ntriliitiu  of  that   kind   wiiich.  ia   a 

In  28  Edward   1.  the  statutes,  in  spito  marked   nnmmr,   was  eallcil   a    "cnn- 

of  the  ])re.seneo  of  the  connnoners,  wen?  vocation  "  ( I'eeis'  Kiimrt,  Ap|>.  iv.  f)."!?). 

only    jtassed    with    the    advice  of  the  An  assembly  of  this  character   is  met 

frrcat  conncil  (Krpnit,  i. 'iliS, '2:!'.t).     In  with   also  in  '27   IMward  111.,  perhaps 

3  Edward  II.  mention  is   made  of  the  also  in  l.")  Ivhvanl  I II.,  and  once  aj^niu 

common  consent  r)f  all  bishops,  carls,  in  2   Richard   II.  ( Kot.   I'arl.,  iii.  5.") ; 

and  barons  "  j«    jilino  inirliumi  ntn"  ;  I'eers'   Report,  i.   .i'lO).      <  Iccjusionally 

in   4    Edward    II.  the  consent  in    full  wi^   still   nK-<'t  with    laws  which  havo 

rarliament  is   s[)oken   of  immeiliately  oidy  been  discns'< •<!   with  the  jnsticca 

after  the  counties  and  towns  have  lieen  or   the  continual   cmnicil,  siu-h  as  the 

dismissed  (Report,  i.  'J.('>\).     In  f!   Ed-  .xiatnte  of  Acton  IJninell,  11  Edward  I. 

ward  III.  the  cleriry  and  the  commons  (UejKirt,  i.  ll«t.  '20(5  'J08) :  the  statute 

were  dismissed,  whilst  tiie  i)relntes  and  df   iirinnuiliiiii,  'Z'.i   Edward    1.  (Report, 

those  of  the  council  remained  behind  i. 'JIT);  the  onlinances  for  Irelaml,  and 

for    further   delilx-ration    (J'arry,    '.il).  the    statute    )lr    iirH^rnijiilini    itijif,   17 

Eater    ill    the    .-aine    year,    after    dis-  Edward  1 1.  (Report,  i. 'JSti). 
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To  the  parliament  as  a  tax-granting  assembly  for  the  pur- 
poses of  the  scutagia,  the  tenentes  in  eapite  were  necessarily 
summoned.  But  on  this  mere  question  of  taxation  the  greater 
vassals  might  be  regarded  as  representing  the  lesser. 

Of  the  parliament  as  a  deliberative  assembly,  in  addition 
to  the  smaller  council,  the  ecclesiastical  dignitaries  were 
customary  members,  and  the  most  illustrious  Crown  vassals, 
to  a  certain  extent,  members  by  birth.  Moreover,  since  ex- 
perience in  military  and  political  business  was  here  of  great 
moment,  there  could  be  no  objection  to  summoning  to  the 
council  illustrious  men  without  Crown  fiefs,  and  even  of 
foreign  family  (such  as  the  Beaumonts  and  Grandisons),  as 
can  be  proved  to  have  taken  place  in  a  few  cases.  The 
qualification  for  a  foreigner  by  grant  of  an  immediate  knights' 
fee  was  not  hard  to  attain. 

Lastly,  for  the  parliament  as  a  legislative  assembly,  a 
selection  of  the  most  distinguished  men  {meliorcs  terrse)  was 
from  time  immemorial  the  rule.  But  the  more  that  in  the 
course  of  time,  the  business  and  the  official  staff  became 
consolidated,  the  more  did  this  consolidation  lead  to  a  legal 
definition  of  qualification  on  a  well-balanced  average,  in  the 
same  way  as  all  formations  of  estates  of  the  realm  can  be 
ultimately  reduced.* 

From  this  point  of  view  three  groups,  viz  :  the  spiritual 
lords,  the  temporal  lords,  and  the  members  of  the  council, 
were  summoned  to  the  great  council. 

The^r*-^  (iroup  is  formed  by  the  spiritual  lords,  who  according 
to  time-honoured  custom  take  the  precedence  ;  archbishops, 
bishops,  abbots,  priors,  and  the  heads  of  the  religious  orders. 

*  The  qualification  for  parliament  is  contain  exceedinpfly  im{>ortant  matter 
known  with  toleraMo  acour;icy  from  at  the  end  of  the  list  of  lords  created, 
the  preservation  of  the  parliamentary  Parry  (Parliaments,  52-o4)  gives  a 
writs  since  23  Edward  I.,  and  from  table  of  the  temporal  lords.  I  have 
tlieir  being:  printed  and  elncidated  in  given  a  complete  tabulary  statement 
the  prcat  works  of  Prynne(lG50-1664),  of  the  number  of  the  prelates,  mag- 
nnd  Duudale  (16S.T),  and  in  the  Re-  nates,  and  members  of  the  permanent 
jiorts  on  the  Dignity  of  a  Peer.  The  council  summoned  to  attend  each  par- 
First  Report  has  heen.  on  account  of  liament  from  11  Edward  I.  to  1 
its  inipnrtance,  reprinted  at  four  dif-  Richard  II.,  in  tlie  second  edition  of 
f.ient  times  (181!»,  1820,  1828,  and  my  "Engl.  Verwaltungsrecht "  (1867. 
lS2i»).  In  like  manner  the  contiima-  vJl.  i.  pp.  o82-o87). 
tions    and    completions    (^v<'l^.     ii.-v.) 
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From  the  first  it  can  here  be  perceived,  that  the  two  arch- 
bishops, and  nineteen  bishops  must  be  regularly  summoned 
in  their  double  character  of  heads  of  the  Church  and  great 
vassals  of  the  Crown.  Wherever  these  summonses  are  im- 
perfect, it  arises  from  vacancies,  or  from  ]personal  absence 
or  temporary  impediments;  or  the  summons  is  for  smaller 
deliberative  assemblies,  for  which  a  narrower  selection  had 
been  made.  The  number  of  the  abbots  appears  for  a  long 
time  to  vary,  much  according  to  the  object  of  the  summons. 
Many  of  those  summoned  deprecate  the  expensive  and  bur- 
densome honour,  and  assert  that  they  are  not  bound  by 
virtue  of  their  possessions  to  pay  suit  of  court  to  the  Curia 
Rcfiis.  After  15  Edward  III.  it  was  acknowledged  in  a 
number  of  precedents  that  those  were  to  be  excused  from 
obeying  the  summons  "  who  did  not  hold  by  barony,  but  only 
in  frankalmoign."  From  that  time  the  number  of  the  abbots 
became  more  and  more  definitely  fixed  at  about  twentj'-five. 
In  consequence  of  the  occasional  summons  122  abbots  belong- 
ing to  different  monasteries  were,  however,  summoned  at 
one  time  or  another.  Still  more  fluctuating  was  the  sum- 
moning of  the  priors  and  heads  of  the  three  ecclesiastical 
orders.  Of  the  priors,  only  a  small  number  were  summoned 
on  each  occasion,  and  after  15  Edward  III.,  the  non-posses- 
sion of  a  Crown  lief  was  recognized  as  a  reasonable  excuse. 
But  in  consequence  of  frequent  variations,  forty-one  priors 
were  summoned,  of  whom  onl}^  two  can  be  regarded  as  regular 
attendants.  (1) 

(1)  Tlie     inolatt'.-*    who    wen;    huiii-  ilclnited,  ft  greater  nninlxT  was  jxriodi- 

nioned  comprise  first  of  nil   the  orcli-  oilly  Miiiinioned.     In  15  Kilward  III., 

bishojis  and  bislii)i)s.    Wiiore  tin-  (lues-  two  ulilmts  and  two    priors   wore   ex- 

tif)n  is  one  of  tiio  pnint  of  aids,  tlie  cn-e<l    from  attendanct.-,  Ix-causo  they 

tiUiimions    is   as  com|iiolc  as    p'>s.silile,  did   not  hold  hy  Karony,  nor  anythiiifif 

and  ilnriiig  the  vacancy  in  a  sci-,  the  wh.iltvtr    in    mpiti,    for    which    they 

repnsentiitive  in    the    spiritual    oflicc  woidd  Irnvr  been  l»onnd  tn  come  to  the 

(».('.  the  Keeper  of  the  Spiritualities)  parliaments  and  councils  (I'arry,  112). 

was    called    upon.       Occa-ionally    the  In    the  sjimo  y  .ir  sevend  others  also 

Archbishop  of  liublin   was  also  sum-  were  excused  fmm  n]ipearance,  because 

inoued.      The   nnndx  r  of  the    abbots  they  oidy  ht  Id  in  frankalmi>i;;n    Tarry. 

api)ears  to  have  been  j;radnaliy  fixril  lilt).     (A  case  of  tiiis   kind  oc<'urs  a.s 

at  about  twenty-tliree  or  twenty-live;  early  ivs   \'l   K<lw.   II.).     'I'his  appears 

only  whore  the  granlini;  of  a  subsidy  irom   that  time   to   lie   treated    as   an 

or   a  crusade  or  the  like,  was    to  be  e»Ud>lished  rea.son  fi>r  being   excused. 
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The  second  group  (the  temi^oral  lords)  embraces,  in  the 
century  of  the  three  Edwards,  the  earls  and  the  barons.  The 
earls  are  still  the  acknowledged  heads  of  the  Crowai  vassal- 
dom,  although  their  dignity  is  only  based  upon  patent,  and 
not  upon  the  feudal  possession  of  a  county.  The  small 
number  of  lords  thus  characterized  appears  to  have  been 
regularly  summoned  from  the  first  nearly  in  the  same  way 
as  the  bishops,  so  that  the  omission  of  any  can  be  explained 
by  minority,  absence,  or  personal  hindrance.  In  later  times 
there  is  added  to  these  the  yeny  small  number  of  dukes, 
marquises  and  viscounts,  of  like  character,  appointed  by 
patent.  On  the  other  hand,  the  leading  principle  for  the 
summons  of  the  barons  is  very  hard  to  determine.  The 
customary  method  under  Henry  III.  (according  to  the  origin 
of  all  concilia  optimatiim) ,  consisted  in  the  King's  inviting  the 
most  illustrious  and  the  greatest  feudatories  to  represent  all 
the  rest  in  the  law-court,  the  council,  and  the  tax-granting 
assembly.  This  point  of  view  still  left  a  wide  open  field.  For 
instance,  Edward  I.  summons  to  an  assembly  of  the  realm  at 
Shrewsbury  in  1283,  110  earls  and  barons,  whilst  to  West- 
minster in  1295,  only  49.  The  citations  under  Edward  I. 
vary  between  40  and  111  ;  under  Edward  II.,  between  38 
and  123 ;  under  Edward  III.,  between  24  and  96 ;  under 
Richard  II.,  between  29  and  48  ;  under  Henry  IV.,  between 
24  and  37  ;  under  Henry  V.,  between  20  and  32 ;  under  Henry 
VI.,  between  15  and  42  ;  and  under  Edward  IV.,  between  23 
and  37.  In  the  first  century  of  the  period  the  change  is  so 
frequent,  that  98  lords  were  summoned  on  one  occasion  only ; 
and  50  lords  only  two,  three,  and  four  times,  without  their 
names  ever  occurring  again.     Others  were  summoned  in  their 

Still  more  indefinite  are  tlic  sum-  proxy.  Tlie  abbots  particularly  wore 
iiioiises  addressed  to  tiie  priors  and  excused,  wlien  j^rants  of  taxes  were  Id 
Jie^ds  of  the  orders.  The  latter  dis-  be  made,  in  the  event  of  tlieir  sendinj^ 
appear  owing  to  the  abolition  of  the  a  procurator  (Parry,  GS).  But  some- 
fcclesia»tical  orders  and  for  other  times  the  sending  of  jiroxits  is  ex- 
reasons,  so  that  at  last  only  a  fixed  pressly  forbidden,  as  in  0  Edwanl  III. ; 
ninnber  of  two  priors  remained.  In  and  in  the  course  of  the  period  the 
the  first  century  of  this  ejwch  the  demand  of  appearance  in  person  at  the 
writs  of  summons  for  the  most  pari  deliberative  assembly  becomes  more 
«e<iuircd   appcaiauce  in  person  or  by  and  more  strict. 
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own  lives,  but  their  descendants  were  never  summoned. 
Great  prominence  being  given  to  the  grant  of  taxes,  weight 
was  certainly  laid  upon  financial  considerations,  and  such 
Crown  vassals  only  were  at  first  regarded  as  paid  the  great 
releviuvi  of  a  hundred  marks  on  change  of  possession.  Further, 
a  regard  to  the  hereditarj''  great  offices  was  decidedly  neces- 
sary, although  the  high  constable  and  the  earl  marshal  were 
only  specially  summoned  as  such  after  51  Edward  III.  Un- 
mistakable regard  was  also  paid  to  certain  great  families. 
According  to  the  purpose  and  place  of  summons,  and  accord- 
ing to  personal  confidence,  there  could  be  summoned  round 
a  fixed  and  determinate  nucleus  of  about  thu-ty  barons,  a 
number  two  or  three  times  as  great ;  and  in  the  whole  course 
of  the  Middle  Ages  there  occurs  not  a  single  case  in  which 
the  barons  have  refused  a  place  among  them  to  any  one  thus 
summoned.  But  the  possession  of  a  great  Crown  fief,  with 
all  its  inherent  importance  with  regard  to  military  service, 
taxation,  sub-vassals,  and  authority  in  the  county,  was  neces- 
sarily to  be  considered  in  the  summons,  so  far  as  the  King 
was  interested  in  having  the  mouthpieces  of  the  Crown 
vassals  in  his  council.  Husbands  of  heiresses  were  generally 
summoned ;  owners  of  parcels  of  land,  where  a  partition 
had  taken  place,  were  sometimes  summoned  and  sonu'timos 
passed  over.  Beyond  these  considerations  the  century  of  the 
three  Edwards  never  advanced.  (2) 

(2)  The  group  of  the  tonijiorftl  lords  parcels.  Iiistond  of  tlio  itnpracticnltlo 
com  prists  in  the  lirst  century  only  the  universal  titiuimons,  iind  tlio  equally 
earls  and  the  barons.  Under  Edward  inipractirahlc  election,  tliere  remained 
III.  the  dif,'nity  of  a  dnko  was  first  accordingly  only  the  royid  seleetiim  Iiv 
created  for  tlie  princes  of  tlie  royal  writ.  To  the  stormy  national  nssiinidv 
house,  and  after  24  Edward  III.,  it  in  lit  Hen.  III.  Simon  de  !^Iontfort  had 
became  eustoiuary  to  jilace  sucli  a  duke  only  .summoned  his  adhiTents,  five 
of  royal  blofiil.  or  the  Prince  of  Wall  H,  jiowerful  earls,  ami  tiLrhtien  barons, 
at  the  liead  of  the  j)ersons  summoned.  amon^  them  proiuibly  many  hsser  ones 
After  10  Richard  II.  there  are  fre-  (Tiers'  Heiuirt,  iii.  iOG,  nfq.).  Afier 
quently  added  to  the.-e  fine  or  two  the  reslnrat ion  of  tin- royal  nuthoritv, 
marquises;  after  2'.^  Henry  VI.  also  Henry  III.  natundiysimimoiud  a  meet- 
one  viscount;  in  :U  Ihiiry  VI.  three  inp  of  his  faithfid  followers.  'I'jiis 
viscounts.  The  dilliculty  lies  only  in  event  has  In-en  riphtly  de8crd>eil  by 
the  nund)er  of  the  so-called  iiarons.  an  old  historian,  whom  ('oki- cites  fmiii 
The  Crown  vassaldom  was  at  all  times  Camden,  "Stnluil  rl  onliiiarH,  i/mxl 
unequally  composed  of  preat  lonla,  nmnrn  Uli  comilf*  rt  haronm  AtniHa; 
simple  huulowucrf,  and  owners  of  small  quUius    iprc   rex    difjitatun    e*f    '-re-ii-j 
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The  third  group  of  the  Magnum  Concilium  was  formed  by 
the  members  of  the  council.  Not  only  the  oldest  modes  of 
siimmonhig,  and  the  object  with  which  a  deliberative  assembly 
was  holden,  but  also  certain  recorded  events  prove  that 
originally  the  executive  members  of  the  council  voted  in 
Parliament  as  such.  In  20  Edward  I.  the  Rotuli  prove  that 
under  the  Concilium  Proccrum  et  Magnatum,  the  chancellor, 
the  justiciaries  and  the  higher  officials  of  the  council,  as 
such,  are  included  (Peers'  Eeport,  i.  206-208).  Even  for 
the  grant  of  taxes  and  the  judicium  parium,  the  right  of  voting 
in  this  capacity  could  not  well  be  denied  to  the  lowest  Crown 
vassal.  But  just  as  unmistakably  the  united  influence  of 
the  great  prelates  and  lords  in  the  great  assembly  soon 
asserted  its  ascendency  over  the  mere  bureaucratic  element. 
The  first  shock  to  the  position  of  the  mere  officials  had  been 
given  by  the  Statutes  of  Ordainers  (5  Edw.  IL).  But  the 
more  decisively  the  idea  of  a  "  peerage "  among  the  lords 
who  were  summoned  came  into  prominence,  and  in  15  Edward 
III.  attained  a  legal  recognition,  the  more  usual  it  became 

8ummonitio7it$  dirigere,  venirent  ad  had  to  "  baronies,"  which,  according  to 
J'arliamentum,  et  non  alii,  nisi  forte  the  rating  of  the  Exchequer,  pay  the 
Dominns  Rex  alia  hrevia  eis  dirigere  great  relevium  of  a  hundred  marks. 
roluisstt."  I3ut  it  is  wrong  to  regard  It  seems  that  in  the  ceutury  of  the 
this  as  a  new  statute;  it  is  only  the  three  Edwards  a  body  of  about  thirty 
description  of  the  original  condition  barons  became  fixed  as  an  average 
of  things  (Peers'  Report,  i.  395;  iii.  number,  with  the  resersation  (1)  that 
114).  And  so  it  continues  in  the  the  tenure  by  barony  did  not  as  yet 
century  of  the  three  Edwards.  With-  give  a  legal  'title  to  a  summons,  and 
out  reckoning  anomalous  smaller  de-  (2)  that  on  the  other  hand  lesser 
liberative  assemblies,  the  number  of  tenants  could  be  also  summoned  out 
summonses  under  Edward  I.,  II.,  and  of  personal  confidence,  and  occasionally 
III.,  vari.s  between  24  and  123.  We  even  such  as  did  not  hold  any  fief 
lannot,  therefore,  doubt  that  the  sum-  of  the  Crown.  As  a  rule  the  writs  of 
mons  l>y  writ  in  this  century  carried  summons  insist  upon  a  personal  appear- 
no  hereditary  right  to  a  siat  (Peers'  ance :  but  the  temporal  lords  were  for 
Kepoit.i.32.%  321!;  iii.  117, 205).  But  a  still  longer  time  allowed  proxies, 
tlie  dillicult  question  remains  still  un-  particularly  to  represent  tiiem  at  acts 
solved  as  to  what  other  principles  the  of  taxation.  In  35  and  36  Edward  III., 
I>roce(liire  acted  upon.  Martial  eltici-  two  anomalous  assemblies  occur,  to 
iiicy  alone  cannot  have  been  decisive ;  which  seven  countesses  and  three 
and  jujJt  as  little  did  legal  distinctions  baronesses  were  summoned,  with  the 
exist  in  feudal  tenure.  With  regard  demand  n)ade  upon  them  to  let  them- 
to  tlio  grints  of  taxes,  and  the  frequent  selves  be  represented  bv  '•  trusty  men." 
mention  of  tenure  "  by  barony  "  among  The  question  here,  wliich  at  all  events 
theablmt.s,  it  appears  probable  that  the  was  expressly  mentioned  in  the  latter 
tinancial  jwint  of  view  was  predomi-  year,  was  the  special  one  of  furnishing 
nant;    that    is,  a   special   regard  was  armed  men  for  the  campaign  in  Ireland. 
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to  summon  the  prelates  and  the  pji-cat  feudatories,  who 
belonged  at  the  time  to  the  council  of  the  realm,  in  the 
ranks  of  the  other  peers,  because  this  had  begun  to  signify 
both  politically  and  socially  a  higher  position.  The  member- 
ship of  the  council  becomes  gradually  absorbed  by  the  members 
of  the  great  council,  who  now  understood  their  position  as 
forming  a  unity.  Accordingly  as  members  of  the  comicil  the 
chief  justices,  the  justices,  and  the  councillors  of  the  second 
and  third  rank  were  now  only  summoned  by  special  writ. 
The  justices  in  most  cases  appear  merely  as  the  assistants 
of  the  lords.  With  regard  to  taxation  and  the  jurisdiction 
of  j)eers  the  fusion  of  the  peers  in  council  and  the  peers 
in  Parliament  appears  perfected  ;  it  is  quite  different,  however, 
as  to  the  deliberative  and  legislative  assembly,  in  which  the 
continual  council,  being  still  a  concilium  in  concilia,  forms, 
as  Hale  calls  it,  the  administrative  body  under  the  perst)iial 
direction  of  the  King.  The  subjects  of  deliberation  were  pro- 
pared  in  the  smaller  council ;  the  proceedings  conducted  by 
officers  of  the  council ;  all  conclusa  recorded  by  officers  of  the 
council ;  all  decrees  resolved  subsequently  (liscnsacd  in  the 
council  (until  Henry  YI.) ;  all  sittings  took  place  in  the  council 
chambers  of  the  royal  palace,  and  the  servants  were  ordered 
to  attend  from  the  royal  household,  as  is  the  rule  to  this 
day.  The  regular  sittings  of  the  permanent  council  were  only 
periodically  interrupted  by  these  plenary  assemblies  of  tlie 
estates  of  the  realm  "  ud  ardita  ncgotin."  The  convocation  of 
the  notables  for  this  purpose  may  (according  to  Palgrave's 
appropriate  expression)  be  called  the  tcrnm  of  the  council, 
corresponding  to  the  terms  of  the  courts  of  law.  That  tiie 
great  council  under  Edward  1.  appeared  thus  to  its  contem- 
poraries, is  proved  by  the  words  of  Fleta  (ii.  2),  which  co- 
ordinate it  with  other  departments  or  niHiv,  as  "  ('iiri<i  licntH 
ill  P(irli(unento."  (i3) 

(3)  In  ilsoripiiml  jKisition  flic  ox«th-  council  i«<<-ni«  alw»ys  t'>  Imve  Imtu  prw- 

tivf  council   is  iin  intcf^riil  element  of  sent  in   ri«rliiini«>nt,  nnd  every   inii>or- 

rnrlianiont.       In     hiirniony    witli    the       tnnt   act  of   the    Kin>;    in    I'-'' •• 

I'ecrs'  Report,  Fnrry  (I'lirlianientx,  1  l<'i)  nj>[M'ur!«  to  Imvo  U-en  wincli 

remnrks  ui^on   18  Jviwnni  ill.  :  "The  lulvice  of  his  council.    Tbe  n. 
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III.  'vr!)c  licbclopmcnt  of  tl)c  fjcritafailtti)  of  tf)f  temporal  peerage 
from  these  conditions  becomes  gradually  discernible  in  a 
few  symptoms,  under  the  dynasty  of  the  house  of  Lancaster. 
Here  internal  causes  were  at  work,  which  in  every  process 
of  political  formation  take  an  outward  shape  when  the  sub- 
stance is  already  finished.  It  was  the  personal  importance 
of  the  great  lords  for  the  State  which  silently  decided  this 
question.  For  the  military  service  of  the  State  a  great  vassal 
with  his  warlike  followers  was  of  quite  as  much  importance 
as  a  small  county,  and  this  importance  became  greater  owing 
to  the  French  and  Scotch  wars.  For  taxation  the  baronies, 
which  paid  the  great  rdevium  of  a  hundred  marks,  and  £100, 
connected  as  they  were  with  periodical  subsidies,  profitable 
wardship,  and  incidental  feudal  dues,  had  as  much  weight 
as  a  small  county,  and  more  than  that  of  the  majority  of  the 
small  market  towns,  which  were  already  summoned  to  send 
burgesses  to  ParUament.  In  war  as  in  the  council,  the  great 
lords  are  personally  a  prominent  element,  which  is  more  and 
more  firmly  established  by  their  meeting  together  in  person  to 
discuss  the  "  ardua  negotia  regni."  This  annual  meeting,  this 
customary  discussion  of  the  great  business  of  the  State  gives 
them  that  experience,  that  importance,  and  those  qualities 
which  engender  the  justifiable  feeling  of  a  birth-membership, 
which  at  the  same  time  has  its  root  in  their  local  position. 

Parliament  were  still  considered  as  five  of  the  council ; "  again  in  2  Ed- 
meetings  of  the  King's  select  council,  ward  II.,  sixteen  justices  et  mtnistri ; 
at  which  the  lords  and  commons  as  the  in  3  Edward  II..  seven  of  the  council 
great  council  of  the  King,  for  legisla-  and  others:  in  6  Edward  II.,  sixteen 
tive  purposes,  and  for  granting  aids,  justices  and  sixteen  clerks  of  council ; 
and  for  their  advice  on  extraordinary  again  in  6  Edward  II.,  ''  forty-two  of 
occasions,  were  summoned  to  attend"  the  council;"  in  14  Edward  II.,'"thirty- 
(cf.  Report,  i.  317).  The  statements  two  judges  and  of  tlie  council."  The 
respecting  the  members  of  the  council  justices,  masters,  and  clerks  of  the 
who  were  summoned  are,  however,  for  council  were  often  exprissly  mentioned; 
the  most  part  exceedingly  indefinite.  after  Edward  III.  very  frequently  a 
eo  much  so  tliat  the  higher,  middle,  and  niimber  of  King's  Serjeants  (Foss,  iii. 
lower  officers  are  confused  together.  In  370).  Whilst  tiie  writs  of  summons 
23  Edward  I.  the  justices  of  both  addressed  to  the  magnates  run  "  cinn 
bi-nches,  the  itinerant  justices,  the  cxferi^  paelaiis  tractainri,"  those  ad- 
barons  of  the  Exchequer  and  "  others  dressed  to  the  justices  leave  out 
from  the  council"  are  mentioned;  in  "cxteris"  and  thus  express  that  the 
1  Edward  II.  thirty  justices  and  others  officers,  as  such,  do  not  stand  upon  an 
of  the  Council;  in  2  Edward  II.,  "thirty-  equality  with  the  peers. 
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With  the  development  of  the  county  militia,  they  hecame  also 
the  skilled  leaders  of  the  national  array.    With  the  institution 
of  justices  of  the  peace,  after   34  Edward  III.,  they  took  the 
head  of  the  police  control,  and  the  quarter  sessions,  that  is 
to  say,  of  a  great  portion  of  the  criminal  justice  and  internal 
administration  of  the  countr3^      Their  eminent  personal  in- 
fluence  in  the   neighbourhood   of  their  residence  and    their 
estates,  is  increased  by  their  prominent  position  as  the  greatest 
tax-payers  wherever    land-tax,   income-tax,    county-tax,    and 
local-tax  was  to  be  paid.     Their  local  influence  reflected  upon 
their  position  in  the  great  council,  and  their  position  in  the 
council  upon  their  local  influence.     The  aggregate  of  such 
conditions   becomes    at    all    times    bound    up    with    tenure. 
According  to  the  common  law  succession,  the  whole  of  these 
customary   duties   and  this  customary   position  pass  to  the 
eldest  son  or  other  heir,  and  only  to  him.     The  right  of  the 
kings  to  summon  by  their  writs  those  whom  they  choose  out 
of  hundreds,  could  no  longer  ignore  such  claims.     The  feeling 
of  the  equality  of  tliis  position  had  already  become  so  strongly 
developed  in  the  party  straggles  under  Edward  11.,  that  the 
statute   15   Edward    111.  formally  acknowledges  those  sum- 
moned by  writ  as  "pares  rcffui,''  and  thus  legally  severs  them 
from  the  great  number  of  the  other  tcncittes  in  cupiU'.     The 
distinction  that  subsisted  between  the  gi'eater  and  the  lesser 
vassals  in  army,  law-court,  administration  and  taxation,  at 
length,  after  a  struggle  that  had  lasted  for  centuries,  attained 
legal  recognition.      The  house  of  Lancaster  was  now  enabled 
primarily  to  support  its  usurped  throne  upon  the  recognition 
of  the  body  so  constituted.    The  legality  of  the  present  political 
governnunt  was  established  by  tlu-  mutual  recognition  of  King, 
Lords,  and  Commons  ;  and  if  this  recognition  was  to  moan 
anything,  it  had  to  i)roo»('d  from  a  body  constituted  according 
to  old  custom,  and  not  from  an  arbitrarily  sunnnoned  innnber 
of  partisans.     The  council  of  the  prelates  and  barons  accord- 
ingly from  tliat    time   attained  a  fixed   form  ;    tbe  number  of 
those  summonid  became  smaller  and  more  constant  in  its 
attendance,  and  the  eU-nieiit  of  the  new  menibcrs  who  were 
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fiummoned  merely  out  of  personal  confidence  becomes  reduced. 
Frequent  deliberations  upon  military  matters  as  well  as 
military  merits  had  also  caused  a  number  of  "bannerets  "  to 
be  summoned ;  but  for  these  new  members  also,  the  writs  of 
summons  are  more  and  more  regularly  issued.  Although  the 
royal  right  of  personal  summons  is  never  given  up,  yet  it 
silently  assumes  the  shape  of  a  permanent  attribute  of  a 
permanent  body.*  The  question  was  simply  one  of  giving 
legal  form  to  what  had  been  accomplished  dc  facto. 

But  this  legal  form  could  not  be  deduced  from  the  mode 
of  enfeoffment  by  the  crown  and  the  writs  of  summons 
hitherto  in  vogue.  The  summons  by  writ  could  not,  being 
a  single  act  of  invitation,  express  or  found  a  permanent  right. 
Just  as  little  could  the  peerage  be  attached  to  fixed  and 
determined  estates,  for  then  every  lesser  Crown  vassal  might 
have  raised  like  pretensions,  and  every  purchaser  and  new 
acquirer  of  such  an  estate  would,  by  virtue  of  the  alien- 
ability of  the  English  fiefs,  have  been  able  to  lay  claim 
to  a  peerage,  and  the  royal  right  of  summons  would  have 
been  materially  restricted.  In  every  respect  this  was  not 
intended.  The  development  to  which  the  State  had  attained 
had  gone  beyond  the  idea  of  the  older  feudalism,  which 
under  Stephen  had  combined  the  Constahuluna  and  the 
Marescalcia  Anglise  with  certain  estates.  The  suppression 
of  manorial  jurisdiction  over  independent  estates,  and  the 
legal  equality  of  the  common  law  for  all  classes,  rendered  such 
a  relapse  impossible.  The  new  legal  form  in  which  an  here- 
ditary estate  of  the  realm  and  nobility  by  bu-th  could  attain 
recognition,  was  only  that  of  a  royal  patent  or  a  charter. 
After  the  Conquest  the  sole  higher  title  of  nobility,  that  of  the 
earl,  was  based  upon  patent ;  fi-om  Edward  III.  downwards, 
a  ducal  dignity  was  also  created  by  patent ;  from  Richard  II. 
that  of  a  marquis.  The  dignities  which  were  conferred  after 
10  Edward  III.  upon  princes  of  the  blood  royal,  were  creations 
of  a  purely  personal  character,  as  princes  of  the  royal  family 
did  not  hold  any  fiefs  whatever  of  the  Crown.    The  precedence 

•  Cf.  infra,  the  note  to  this  rlmpter. 
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of  the  royal  house  and  the  higher  dignities  couhl  not  possibly 
be  disputed  by  the  lower  ranks  of  the  peerage.     According  to 
the  principle  of  this  title  of  nobility,  in  11  Richard  II.  John 
de  Beauchamp  of  Holt,  Crown  vassal  of  the  knight's  fee  of 
Kidderminster,  was  appointed  in  consideration  of  his  services 
and  noble  descent.  Lord  Beauchamp,  Baron  of  Kiddtrminster, 
in   hereditary  possession  for  himself   and  the  heirs  male  of 
his  body,  with  all  the  rights,  etc.,  of  a  baron.     Since  during 
the  hundred  years  preceding  this,  certain  barons,  to  the  ex- 
clusion of  the  rest,  had  been  summoned  to  Parliament,  nothing 
else  could  be  meant  by  the  newly  conferred  "rights"  than 
primarily  such  a  summons.     The  title   "  Baro "  being  thus 
recognized  as  an  hereditary  title  of  nobihty,  its  claim  like  that 
of  other  titles  of  nobility  to  a  summons  to  Parliament  was 
legally  acknowledged.    Much  as  this  first  creation  was  opposed 
to   the  wishes  of   the    magnates,  yet   it  finally  was  decisive 
as  to  the  legal  rank  of  the  peerage.     The  Crown  vassals  who 
had  been  hitherto  summoned  by  writ,  came  thus  into  a  new 
position.    Now  that  the  newly  "  baronized  "  favourites  claimed 
to  be  an  hereditary  estate  of  the  realm,  a  similar  claim  couKl 
not  be  denied  to  those  older  and  more  illustrious  barons  who 
were  ordinarily  summoned  to   attend.     The  style  of  "  baron  " 
became  accordingly  a  legally  recognized  title  of  nobility  for 
barons  of  the  realm.     There  existed  in  the  fifteenth  century 
two  modes  of  summoning  to  the  peerage  :  (1)  by  patent,  for 
dukes,  marquises,  earls,  viscounts  and  patented  barons,  legally 
recognized  as  hereditary  by  patent  :  and  from  the  middle  of 
Henry  VI. 's  reign  to  the  present  time  this  method  has  become 
more  and  more  the  usual  one ;    (2)  by  writ  for  unpatented 
barons    "by    custom."     This    title   by   custom    was    in    tho 
fifteenth  century  hereditary  for  the  older  and  more  eminent, 
but  not  for  others.     Mere  personal  summonses  became  rare 
even  under  the  house  of  Lancaster ;    under  the  Tudors,  they 
entirely  ceased  ;   and  under  Elizabeth  tiie  courts  interpreted 
a  summons  by  writ  to  be  hereditary,  "  by  virtue  of  custom." 
In  harmony  witli  tiie  character  of  a  personal  nol)ility,  in  20 
Henry  VI.  the  right  of  the  peers  to  be  judged  by  tiie  Upper 
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House  was  also  extended  to  their  wives,  and  widows;  but 
beyond  this  it  did  not  go.  Thus  took  place  the  most  difficult 
birth  of  any  hereditary  nobility  in  the  European  world  ; 
but  it  was  a  most  well-earned,  and  therefore  a  durable 
nobility. 


Note  to  CiiArTEu  XXIV.  —  Tlie 
OTUjin  of  the  heritabililij  of  the  tem- 
poral peeraije  is  the  subject  of  a  loiig- 
standing  dispute,  perpetually  renewed, 
lucauso  iu  the  process  of  building 
up  the  State  the  result  took  a  form 
decided  by  the  reciprocal  and  active 
influence  of  numerous  factors,  whilst 
jurisprudence,  heraldry,  and  the  politi- 
cal and  social  party  views  of  the  State 
only  take  cognizance  of  the  individual 
and  external  elements  of  the  phenome- 
non. The  Peers'  Report  rightly  regards 
the  recognition  of  a  legal  peerage  as 
the  first  step  towanls  the  formation  of 
an  hereditary  national  nobility,  be- 
ginning with  the  judgment  against  the 
De  Spensers  in  15  Edward  II.,  in 
whicli,  however,  none  of  the  bishops 
took  part,  a  circumstance  which  was 
afterwards  used,  with  other  reasons, 
for  declaring  the  sentence  null  and 
void  (Parry,  85).  In  the  same  way, 
in  4  Edward  III.  the  earls  and  barons, 
as  peers  of  the  realm,  tried  Mortimer 
and  his  accomplice.  At  the  same 
time  the  protest  is  made  that  they 
were  not  bound  to  sit  in  judgment  upon 
"  others  than  their  equals."  Whilst 
Jlagna  Charta  recognizes  a  judicium 
jjariiim  only  in  the  sense  of  a  judicial 
fellowship  (in  which  sense  John  granted 
even  the  Jews  AJuiJiciumpariuvi),t\ier6 
uosv  springs  into  life  the  new  claim  of 
the  "  pares  terrie  ;  "  that  is,  of  a  fcllow- 
BJiipof  rank  different  from  the  pares 
of  the  county.  This  is  legally  recog- 
nized in  15  Edward  III.,  the  decisive 
tict  by  which  the  barons  of  Parliament 
Bcparate  themselves  from  the  other 
tenentes  in  capile,  as  a  nobility  of  the 
nalm.  This  class  privilege  extends 
also  to  the  time  during  which  no 
Parliament  is  sitting,  and  later  even 
to  women  ami  widows.  The  Peers' 
Keport  (i.  313,  314)  acknowledges  the 
importance  of  this  act  to  its  fullest 
extent.  A  further  weight  is  laid  by 
the  Report  upon  the  rules  of  pre- 
cedence as  laid  down  in  5  Richard  11. 


c.  4,  by  which  temporal  and  epiritual 
lords  are  legally  mentioned  as  a  class 
distinct  from  the  knights.  More  deci- 
sive was  the  succession  of  the  house  of 
Lancaster,  the  legal  title  to  which  de- 
pended upon  the  recognition  of  this 
body.  Under  Henry  IV.,  in  the  action 
against  the  Earl  of  Huntingdon,  a 
further  formal  concession  was  made 
when  the  King  deputed  the  Lord  High 
Steward  as  his  representative  to  hold 
the  Peers  court,  and  thus  introduced  a 
piece  of  the  ceremonial  of  a  feudal 
cour  de  haronie.  Accordingly,  the 
number  of  the  Upper  House  under  the 
Lancastrians  became  more  uniformly 
fixed,  and  owing  to  its  limitation  to 
the  most  distinguished  members, 
smaller,  in  harmony  with  the  tendency 
of  a  favoured  class.  In  noticing  the 
very  small  number  summoned  in  this 
period,  we  must  remember  tliat  many 
were  often  absent  in  foreign  wars. 
The  martial  tendency  of  this  era  intro- 
duced into  the  writ  of  summons  the 
titles  appertaining  to  the  feudal  array. 
In  51  Edward  III.,  and  in  2-5  Richard 
II.,  besides  the  barons,  one  or  more 
chivalers  are  spoken  of.  The  style  of 
sieur  is  more  rare.  Under  Henry  VI. 
a  new  form  of  expression  begins  to 
be  employed.  In  3  Henry  VI.  the 
nineteen  barons  summoned  to  Parlia- 
ment were  described  as  seventeen  chi- 
valers, one  miles,  one  magister.  From 
6-9  Henry "VI.  all  barons  are  styled 
chivalers ;  in  18  Henry  VI.  twenty- 
three  chivalers,  Baron  de  Greystock 
"  and  others  "  were  summoned ;  in  27 
Henry  VI.  twenty-five  barom  chiva- 
lers, nine  barons  milites,  four  barons 
domini  de.  This  distinction  between 
chivalers,  milites,  armigeri,  and  domini, 
continues  until  the  close  of  this  reign, 
and  under  that  of  Edward  IV.  The 
legal  and  practical  equality  of  the  tem- 
poral barons  accordingly  did  not  ex- 
clude degrees  in  their  military  rank  ; 
and  it  was  only  by  very  slow  degrees 
that  the  title  of  "  baron,"  like  that  of 


TJie  Parliament  of  the  Prelates  and  Barons.     435 


earl,  marquis,  etc.,  became  an  estab- 
lished title  of  nobility  in  the  nimlem 
sense  of  the  term.  The  title  "  lord," 
on  the  other  hand,  does  not  designate 
a  di;,'nity  created  by  the  Crown,  but 
is  only  a  title  of  courtesy  for  uuuierous 
other  oUJces  and  dignities.  In  general 
the  concession  of  a  peers'  court,  accord- 
ing to  the  spirit  of  the  royal  preroga- 
tives, does  not  as  yet  exclude  the 
arraignment  of  peers  iu  extraordinary 
cases  l)y  ju.itices  with  a  jury,  without 
the  legality  of  the  proceedings  being 
called  in  question.  Against  the  nobles, 
too,  the  continuance  of  a  personal  right 
residiug  in  the  King  to  constitute  a 
court  in  extmnrdiniiry  cases  was  »till 
asserted.  This  was  done  most  fre- 
((uently  in  case  of  the  prelates.  In 
25  Edward  111.  tlie  Primate  in  the 
name  of  the  clergy  presents  a  petition 
to  the  etVeet  that  .>*iiice  the  arclibishops 
and  bishops  hold  tlieir  temporalities 
of  the  King  in  capile,  tliey  are  so  far 
"■  picrn  ill-  la  terre,"  in  the  same  way 
as  otiier  earls  and  barons.  15ut  tliis 
spiritual  peerage  did  not  arrive  at 
full  maturity,  for  the  clergy  laid  claim 
to  the  far  more  valuable  right  of  a 
special  ecclesiastical  jurisdiction,  and 
claimed  the  far  more  extensive  privi- 
lege of  clergy,  having  almost  com- 
pletely severed  themselves  from  the 
temporal  constitution. 

The  legal  form  for  the  hcritubility 
of  the  temporal  jjeerago  is  crention  by 
patent  or  nharter,  which  ilelluitely 
declares  the  heritahiliiy  of  the  dignity. 
The  "creation  "fif  new  barons  can  only 
liate  from  such  a  grant ;  for  the  "  sum- 
mons" by  writ  to  each  separate  .ses.-siou 
had  not  in  itself  the  character  of  a 
"diginty"  coiderred.  The  arbitrary 
modern  expression  which  speaks  of  a 
creation  of  peers  by  s>ril.  is  only  a 
source  of  coiifM-sion  und  dls|lut(^  Hut 
it  is  remarkable  that  for  a  l<  ngth  of 
time  tlio  higher  creations  by  jiateiit 
were  proclaimed  "in  rarliainent."  In 
•>  Kdward  III.  the  Prince  of  Wales 
was  iqipointi  (1  Duke  of  Cornwall,  und 
iu  like  maimer  six  now  enrls  in  U 
I'Mward  III.,  "  by  common  a.^st  nt  and 
council  of  tho  prelates,  earls,  barons, 
and  others  of  our  coiuieil  in  Parlia- 
ment." The  question  hero  was  not  of 
tho  granting  of  new  liefs,  but  of  per- 
sonal dignities;  thus  we  Ibid  iu  ',W 
Kilward    III.    a    prince  of    tho    blood 


created  Duke  of  Clarence,  though 
such  a  dn'ie  lorn  had  never  existid 
(Uep.,  i.  :^2fj).  Various  acta  of  this 
sort  occur  between  the  years  1337- 
1411,  and  tho  later  jurisprudence 
asserted  that  such  an  appointment 
was  to  be  reg.irdi-d  as  proceeding  from 
the  "  whole  legislature,"  without  jxr- 
ceiving  that  if  this  had  been  the  case 
the  peerage  would  have  brcomo  an 
exclusive  guiM.  But  the  proclama- 
tion of  solenm  acts  of  tht;  feudal  lord 
in  the  "  cour  do  baronie"  was  an  old 
feudal  custom,  and  the  so-called  "  con- 
sent "  to  thim  is  a  remnant  of  the 
acclamatifin  of  the  bystanders  in  tho 
pojiular  court,  which  in  no  ease  was 
a  condition  of  the  validity  of  the  trans- 
action. Hence  can  bo  sulKcieiitly  ex- 
plained that  it  was  the  creation  of  tho 
highest  dignities  which  took  place  in 
Parliament,  and  that  occasioiuilly  other 
lords  were  create<l  out  of  Parliament 
without  mention  being  made  of  "con- 
sent," and  that  this  form  sub.SLi|Ueutly 
fell  again  into  disuse.  CViiicise  discus- 
sions on  this  point  arc  containeil  in 
Sir  Hurry  Nicolas'  "  Report  on  jiro- 
ceedings  on  the  Earldom  of  Devon" 
(  App.  ix.).  The  later  procedure  proves 
that  the  kings  did  not  allow  their 
right  of  free  ap]Miintmcnt  to  be  iu 
any  wise  limited  l.y  a  riiiht  of  Parli.i- 
mciit  to  "con>ent."  The  patent  of 
apiHiintmeut  detiues  at  tho  stiinc  tiiuo 
the  manner  in  which  the  dignity  shall 
descend,  which  is  sometimes  frinied 
narrowly,  anil  sonielimes  extended  ti> 
embrace  all  the  leijid  heirs  of  tho 
Ixidy.  UiKXi  this  are  based  the  varia- 
tions of  hcritaliility  which  remain  tn 
tho  present  day.  liut  after  heritabilily 
by  patent  was  made  tho  rule,  and  tho 
nundK-r  of  the  new  "  barons  by  patent  " 
increased  fmm  generation  to  geni-ra- 
tion,  it  was  im|H(ssili|e.  having  n  u'lr  I 
to  the  Icg.d  cquiility  of  the  |Hera'j'  .  t' 
put  the  original  stiK'k  in  a  lower  l•"^l- 
lion  than  the  new.  The  older  mem- 
bers who  were  coutinuou>ly  smumoned 
could  now  claim  an  heretliiary  right 
by  writ,  '*  by  prescription,"  as  was  al.v» 
a,-siimed  by  the  !'e«-rs'  I{ei>ort  (i.  312), 
with  the  very  just  remark  tiial  tho 
newer  creation  "  by  pat>  nt"  coubl  not 
|)osMibly  havc^  np|iean><l  bb  the  lx<tter 
and  niofii  advautuKCouB  method,  if 
tliero  liad  ever  exislf*!  a  poemge  by 
virtue  of  tho  t^Miuro  of  rerliiin  c«<»^eH 
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i.e.   a   btirony    by    tenure    (Hep.,    iii. 
119). 

It  wns  not  until  the  power  of  nobility 
hnd  marie  proj^resij  tinder  tlie  house  of 
Lancn.'iter,  thut   thi.s   ok]    feudal  con- 
ception comes  so  far  into  prominence 
that  in  11  Henry  YI.  the  earldom  of 
Arundel  was  directly  claimed  and  re- 
cognized as  a  "  barony  by  tenure ;  "  so 
that  the  habit  arose  of  assuming  the 
existence   of  a   mode   of  tenure   "by 
service   of   attending    the    legislative 
assemblies,"  which,  with  all  the  deduc- 
tions   made  therefrom    is   historically 
and  legallv  erroneous  (Peerage  Report, 
iv.  2t;!t.  270).     The  si  ats  of  the  lords 
in  Parliament  were  based  upon  custom 
within  this  body,  and  formed  so  far  a 
t^pecial  corporate  customary  law  or  law 
of  Parliament.     In  11  Richard  II.  the 
ecclesiabtieal  and  temporal  peers   ac- 
cordingly claim  "as  their  liberty  and 
franchise  tiiat  all  cases  of  high  nature, 
concerning   the   lords   (jf   Parliament, 
should    be    awarded    in     Parliament. 
For  that  the  realm  of  England  never 
was  or  shall  be  ruled  by  the  civil  law  ; 
nor  was  it  their  intent  that  a  case  of 
BO  high  a  nature  as  this  appeal  should 
be  tried  by  the  course,  proce.ss.  or  order 
used  in  inferior  courts."  and  this  claim 
was    willingly    acknowledged   by    the 
King,   but  did  not  succeed  in  estab- 
lifhing  any  deviation  from  the  prin- 
ciples of  the   common  law.      Accord- 
ingly the  justices  in  7  Henry  IV.  made 
a  distinction  between  the  right  to  the 
name  and  title  of  a  peerage,  and  the 
right  to  a  seat  in  Parliament.      The 
latter  they  urged   was    an    exclusive 
f|uostion  for  the  King  and  the  peers; 
the  former,  on   the  contrary  (being  a 
private   claim  of  family  right)  was  a 
common    law   point,  and  belonged    to 
the  jurisdiction  of  the  ordinary  courts 
of  law  (Nicolas,  "  Proceed iugs,'"  iii.  57, 
ffq.).     But  a.s  to  the  j'eers  who  were 
summoned  by  writ,  the  practice  of  Par- 
liament accepted  the  important  limi- 
tation, that  the  writ  ctrtainly  did  not 
'■onfer   an   hereditary  peerage   and  an 
hereditary   nobility,   where   the    indi- 
^  idual  ihub  summoned  had  not  really 
tiiken  his  .seat  by  virtue  of  the  writ— 
a  maxim  which  was  finally  established 
i'l    the  case   of  Edward    NeviJl,  in  8 
.lames  I.     The  appointment  by  patent 
was   in  other  directions  expressly  and 
npeatedly  recognized  by  the  .tribunals 


B8  a  personal  dignity,  apart  from  any 
real  connection  with  any  definite  landed 
estate,  and  it  was  particularly  declare<l 
by  Lord  Justice  Uolt  that  this  barony 
by  patent  forms  "a  title  of  dignity  and 
parcel  of  the  name."     The  long  list  of 
the  later  peers  was  created  by  patent, 
and  the  mere  summons  by  writ  has 
long    since  fallen  into  disuse,  except 
for  a  special  ca.se.     In  22  Edward  I. 
for  the  first  time  the  custom  is  met 
with  of  summoning  to  Parliament  the 
son  of  a  duke,  a  marquis,  or  an  earl, 
out  of  courtesy,  even   in  his  father's 
lifetime,  under  the  title  of  a  second 
barony,  which  the  father  holds  either 
really  or  nominally ;  and  this  custom 
has  been  observed  down  to  the  present 
day.     The  summoning  of  the  son  in 
addition  to  the  father  was  only  regarded 
as  a  personal  ad  ittterim  measaTe ;  such 
a  peerage  is  merged  in  the  principal 
peerage,  when    tiie  succession    arises, 
and  thus  creates  no  hereditary  dignity. 
The  still  continuing  dispute  as  to 
whether  the  English  peerage  was  not 
originally  a  barony    by   tenure,  arose 
from  social  ideas.    All  classes  of  society 
wish,   not   to    accjuire   their   political 
rights,  btit  to  enjoy  them  by  virtue  of 
tenure,  and  by  inherent  right.     Hence 
the  social  conception  always  kept  re- 
curring  to    the   favourite  idea  of  an 
estate  of  the  realm  based  merely  upon 
possession  ;  whilst  the  Englisii  peerage 
is  not  built  upon  the  bare  possession  of 
privileged  estates,  but  upon   personal 
summons  to  t!ie  coimcil  of  the  realm, 
summons  which  only  became  by  cus- 
tom hereditary  in  a  direct  ratio  to  the 
customary  performances  entailed  upon 
the    tenants    of    great    estates.     The 
favourite    social    ideas   which   are    in 
constant  conflict   with  this  fact,  even 
in   the   Middle  Aijes,  gave   rise  to  a 
work   entitled,    "  Modus  tenendi  Par- 
liameutuiu,"  which   according    to  one 
manuscript  is  intended   to  be  an   ex- 
position of  "  How  William   the  0)n- 
queror  adopted  the  mode  of  summoning 
Parliament    from    Edward    the    Con- 
fessor."    'I'he   tenant  of  thirteen   and 
one-third  knights'  fees  is.  according  to 
this  document,  able  to  claim  a  right  of 
summons  to   Parliament   as  a  baron ; 
that  is,  a  recognition  as  belonging  to 
an  estate  of  the  realm  ;  and  the  tenant 
of  twenty  knights'  fees  as  an  earl, — an 
cpiuicn  which  is  apparently  based  upon 
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a  mere  calculation  of  the  amount  of 
the  relevia.  Sir  Edward  Coke  seriously 
regarded  this  manuscript  as  a  genuine 
legal  authority,  and  modern  inveHti- 
gations  endeavour  to  prove  a  higher 
antiquity  for  it  by  placing  it  as  far 
back  as  Edward  I.  In  that  case  it 
would  only  prove  that  even  in  those 
days  feudalism  was  a  favourite  iiohby. 
Its  positive  statements  were  almost 
in  accordance  with  the  condition 
of  the  Parliament  in  the  fourteeutli 
century,  wiiich  tiie  author  endeavours 
as  far  as  possible  to  refer  to  custom 
of  time  out  of  mind  (Select  Char- 
ters,  502).      But  it  is   not  necessary 


when  examining  thp  many  curious  des- 
criptions of  the  "3fo<fiw,"  which  aro 
at  variance  with  documentary  legal 
history,  tf)  thiidc  exactly  of  a  feudal 
I'seudn-Isidor ;  tlioy  are  ratlier  similar 
transformations  to  those  which  occur 
even  in  our  own  day  in  the  dmwing  up 
of  all  genealogical  tret-s,  and  are  the 
conceptions  of  a  herald's  office  and  not 
of  politics  and  public  law.  Good  re- 
marks on  this  point  are  made  by  Pauli 
("  Bilder  ans  der  Englischen  Vorziit," 
1858,  p.  65,  »eq.),  together  with  vivid 
sketches  of  the  procedure  in  Parlia- 
muut. 
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